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SEPTEMBER  TERM,  1883. 


Pbisbnt— JAMES  JACKSON, Chief  Justice. 

SA3IUEL  HALL, Associate  '* 

M.  H.  BLANDFORD, '*  " 


Brantlet,  administratrix,  vs.  Greer,  guardian. 

1.  Unless  a  jadgment  is  void,  an  affidavit  of  illegality  is  not  the 
proper  mode  of  setting  it  aside.  If  the  defects  alleged  to  exist  in 
a  jadgment  or  decree  amount  only  to  irregularities,  they  should 
be  corrected  hy  a  motion  for  that  purpose  made  in  the  couit  which 
rendered  it. 

2.  Where  a  proceeding  originates  in  the  court  of  ordinary,  and  calls 
upon  executors  and  administrators  to  account,  a  citation  is  all  the 
pleading  that  is  necessary ;  and  it  would  seem  that  this  proceeth 
ing  is  a  substitute  for  a  bill  to  account  and  settle  in  equity,  as 
that  court  has,  by  express  enactment,  concurrent  jurisdiction  for 
the  purpose. 

3.  The  complaint  that  the  decree  in  this  case  is  indefinite  and  uncer- 
tain is  not  well  founded.  It  is  clear  and  definite  as  to  all  its  ma- 
terial parts ;  indeed  it  is  redundant. 

(a.)  A  judge  who  happens  to  be  related  within  the  fourth  degree  to 
an  auditor,  is  not  disqualified  from  awarding  him  costs  in  the  case. 
This  ground  of  disqualification  is  applicable  alone  to  parties,  and 
the  auditor  is  no  party  to  the  case. 

^.)  Besides,  this  execution  did  not  issue  for  the  auditor's  costs,  but 
only  for  the  amount  awarded  to  the  plaintiff,  and  this  question  was 
neither  raised  in  the  court  below,  nor  is  it  before  this  court 

Oetobor9>U83. 
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Jadgmente.  Administrators  and  Executors.  Jadge. 
Disqualifications.  Auditors.  Co»ts.  Before  Judge 
Adams.  Macon  Superior  Court.  May  Adjourned  Term, 
1SS3. 

Greer,  guardian,  cited  Brantley,  administratrix,  to 
appear  before  the  ordinary  to  settle  the  estate ;  an  appeal 
was  taken ;  the  case  was  referred  to  an  auditor,  and  on  his 
report  a  decree  was  rendered.  The  judge  presiding  ren- 
dered a  decree,  in  favor  of  the  plaintiff  against  the  de- 
fendant, to  be  levied  on  the  property  of  the  decedent  in 
the  hands  of  the  administratrix,  including  certain  prop- 
erty which  was  decreed  to  be  among  the  assets  of  the  de- 
cedent. Judge  Simmons,  who  was  presiding,  being  related 
to  the  auditor,  a  judge  pro  hoc  vice  then  took  his  place 
and  decreed  fees  to  the  auditor,  and  both  judges  signed  the 
decree.  Execution  issued  for  principal,  interest  and  costs, 
to  be  levied  of  the  goods  of  the  intestate  in  the  hands  of 
his  administratrix.  An  affidavit  of  illegality  was  inter- 
posed on  the  following  grounds : 

(1.)  Because  there  were  no  pleadings  on  which  to  base 
a  decree. 

(2.)  Because  the  decree  rendered  by  the  regular  judge 
and  the  judge  pro  hac  vice  was  irregular  and  invalid. 

(3.)  Because  the  execution  did  not  follow  the  decree 
as  to  the  property  on  which  the  same  was  to  be  levied. 

On  demurrer,  the  affidavit  was  dismissed,  and  defendant 
excepted. 

J.  M.  DuPree  ;  E.  G.  Simmons,  for  plaintiff  in  error. 

J.  W.  Haygood  ;  W.  H.  Fish,  by  brief,  for  defendant. 

Hall,  Justice. 

1.  This  affidavit  of  illegality,  so  far  as  it  has  a  semblance 
of  merit,  is  an  attack  upon  the  decree  or  judgment  on 
which  the  execution  in  question  issued.  Unless  the  judg- 
ment is  void,  this  is  not  the  proper  mode  of  setting  it 
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aside.  8  Oa.,  143 ;  11  /A.,  137.  If  the  defects  alleged  to 
exist  amount  only  to  irregularities,  they  should  be  corrected 
by  a  motion  for  thit  purpose  made  in  the  court  which  ren- 
dered it.     51  Oa.,  323;  54  Ih.,  494. 

If  the  defendant  has  had  his  day  in  court,  he  cannot  go 
behind  the  judgment  by  an  aflSdavit  of  illegality.    Code, 

§3671. 

2.  Where  a  proceeding  originates  in  the  court  of  ordi- 
nary, and  calls  upon  executors  and  administrators  to  ac- 
count, a  citation  is  all  the  pleading  that  is  necessary. 
Code,  §§2598, 2599.  And  it  would  seem  that  this  proceeding 
is  a  substitute  for  a  bill  to  account  and  settle  in  equity, 
as  that  court  has,  by  express  enactment,  concurrent  juris- 
diction for  the  purpose.    76.,  §2600. 

3.  The  complaint  that  the  decree  in  this  instance  is 
indefinite  and  uncertain,  is  not  well  founded.  It  is  clear  and 
definite  as  to  all  its  material  parts ;  indeed,  it  is  redundant 
in  finding  what  assets  are  in  the  defendants  hands  belong- 
ing to  her  intestate.  The  amount  found  to  be  due  the 
plaintiff  was  directed  to  be  levied  upon  the  effects  of  the 
intestate  in  the  hands  of  the  defendant  unadministered. 
The  judgment  was  not  against  the  property  specified  in 
the  decree,  and  the  execution  was  properly  issued  against 
the  goods,  etc.,  of  the  intevstate  in  the  hands  of  the  de- 
fendant to  be  administered,  without  setting  forth,  as  was 
done  in  the  decree,  of  what  these  goods,  etc.,  consisted. 
All  this  part  of  the  decree  was  rendered  by  the  presiding 
judge.  There  was  an  auditor  in  the  case,  who  was  related 
to  the  judge  within  the  fourth  degree  of  aflSnity,  and  a 
j\xdg!&  pro  hoc  vice  was  agreed  upon  todecree  the  auditor  com- 
pensation for  his  services,  which  he  did.  These  particulars 
were  embodied  in  the  same  decree,  and  that  was  signed 
both  by  the  presiding  judge  and  the  judge  jpro  hac  vice. 
The  part  that  each  took  in  the  proceeding  appears  upon 
the  face  of  the  decree.  This  course  was  certainly  unusual, 
and  we  are  inclined  to  the  opinion  that  the  particularity 
observed  was    unnecessary.      The   compensation  of  the 
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auditor  was  a  part  of  the  necessary  costs  in  the  case, 
and  the  auditor  was,  quoad  hoc^  an  officer  of  the  courl.. 
We  know  of  no  law  w^hich  disqualifies  a  judge,  who  hap 
pens  to  be  related  within  the  degrees  mentioned  to  such 
an  auditor,  from  awarding  him  costs  in  the  case.  This 
ground  of  disqualification  is  applicable  alone  to  parties, 
and  the  auditor  is  no  party  to  the  cause.  Code,  §206.  Be- 
sides, this  execution  did  not  issue  for  the  auditor's  cost,  but 
was  issued  only  for  the  amounts  awarded  to  the  plaintiff 
in  the  suit,  and  this  question  as  to  the  auditor's  rights  was 
not  before  the  lower  court,  nor  is  it  before  this.  The  de- 
cree attempted  to  be  set  aside  by  this  proceeding,  so  far  as 
it  affects  the  plaintiff,  and  so  far  as  it  is  before  us,  was 
regularly  entered  up  and  signed  by  the  judge  of  the  supe- 
rior court  presiding  in  the  cause. 

The  affidavit  of  illegality  was  properly  disposed  of  by 
sustaining  the  demurrer. 

Judgment  affirmed. 


Arnett  vs.  Munnkrlyn,  Jr.,  et  ah 

.A  bill  charged  as  follows:  An  owner  of  property  died  intestate,  leav- 
ing as  his  only  heirs  at  law  his  iividow  and  son ;  during  the  lifetime 
of  the  intestate,  the  son  managed  his  father^s  property,  and  pur- 
chased three  lots,  taking  deeds  in  his  own  name ;  upon  the  death 
of  the  father,  the  son  took  possession  of  the  whole  estate,  and  he 
and  the  widow  lived  upon  it,  and  she  was  supported  out  of  the 
same ;  the  son  sold  much  of  the  land  and  personalty  belonging  to 
the  estate  of  his  father,  including  a  large  number  of  shares  of 
^railroad  stock ;  the  widow  died  in  November,  1866,  leaving  a  will 
.by  which  she  bequeathed  to  complainants  all  her  property,  of 
what  kind  soever ;  this  consisted  in  one  undivided  half  interest  in 
her  husband's  estate ;  the  son  has  used  and  appropriated  ever 
since  his  mother's  death  the  whole  of  the  rents,  issues  and  profits 
-of  the  lands  and  other  property  belonging  to  his  father's  estate ; 
on  December  15,  18(57,  the  son  made  a  mortgage  covering  all  the 
lands  belonging  to  his  father's  estate  not  before  sold  or  disposed 
of  by  him,  together  with  the  three  lots  to  which  he  had  taken  title ; 
the  mortgagee  is  proceeding  to  condemn  the  land : 

Held,  1st,  That  it  has  been  decided  by  this  court  that  "where  a  ten- 
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ant  in  common  has  mortgaged  the  entire  estate,  and  said  mort- 
gage has  been  foreclosed,  a  court  of  equity  has  jurisdiction  to  en- 
join levy  and  sale  until  after  partition,  especially  where  the  mort- 
gagor is  insolvent.  A  claim  against  the  co-tenant  for  profits  aris- 
ing from  the  exclusive  use  of  the  estate  will  form  a  part  of  the 
decree  for  partition  and  account,  and  will  take  precedence  of  the 
mortgage  made  by  him."  This  decision  is  res  ctdjudieataf  and  will 
not  now  be  disturbed. 

2.  The  lands  purchased  by  the  son  in  the  lifetime  of  his  father  are 
sabject  to  the  mortitage  !ien  in  preference  to  any  claim  which 
complainants  may  have  for  profits  arising  from  the  sole  and  sepa- 
rate use  of  the  property  by  the  son ;  and  the  mortgagee  may  pro- 
ceed therefor. 

3.  The  property  left  by  the  intestate  father  should  be  partitioned, 
giving  one  half  to  the  son  and  one  half  to  the  legatees  under  the 
will  of  the  widow. 

4.  The  amount  of  money  received  by  the  son  for  the  sale  of  any  lands 
or  other  property  which  belouKed  to  his  father's  estate,  and  the 
interest  thereon,  together  with  the  railroad  stock,  should  be  ascer- 
tained ;  and  complainants  are  entitled  to  a  decree  against  the  son 
for  one  half  of  the  gross  sum  so  ascertained. 

5.  It  should  be  ascertained  what  rents  and  net  profits  the  son  received 
from  the  property,  while  he  was  in  the  exclusive  use  and  control 
thereof,  from  and  including  the  year  1866,  and  since  the  death  of 
the  widow,  and  one  half  the  sum  so  found  should  be  decreed  to 
the  complainants. 

6.  The  sums  so  decreed  to  complainants  should  constitute  a  lien  su- 
perior to  the  lien  of  the  mortgage  upon  the  lands  and  property 
partitioned  and  set  apart  to  the  son. 

7.  There  was  no  error  in  granting  a  new  trial. 
September  25,  188S. 

Wills.  Estates.  Tenants  in  Common.  Liens.  Mort- 
gages. Before  Judge  Hansell.  Decatur  Superior  Court. 
May  Term,  1883. 

Reported  in  the  decision. 

R.  F.  Lyon  ;  O.  G.  Qurley,  for  plaintiff  in  error. 

McGiLL  &  O'Neal;  0.  Q.  Campbell;  J.  C.  Ruther- 
ford, for  defendants. 

Blandford,  Justice. 
The  children  of  Charles  J.  Munnerlyn  bring  their  bill 
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to  enjoin  Felix  Q.  Arnett  from  selling  certain  lands  under 
a  mortgage  deed  made  by  Charles  J.  Munnerlyn  to  said 
Arnett  to  these  lands,  which  they  allege  belonged  to  their 
grandfather,  C.  J.  Munnerlyn,  Sr.,  at  the  time  of  his  death. 
The  facts  in  the  case  show  that  C.  J.  Munnerlyn,  Sr.,  died 
intestate,  leaving  as  his  only  heirs  at  law  0.  J.  Munner- 
lyn, one  of  the  defendants,  and  Hannah  Munnerlyn,  his 
widow.  That  in  the  lifetime  of  said  intestate,  C.  J.  Mun- 
nerlyn, one  of  the  defendants,  who  managed  his  father's 
property,  purchased  three  lots  of  land,  262,  263  and  264, 
known  as  the  Lewis  place,  and  that  deeds  of  conveyance 
were  taken  to  him  for  said  lands ;  that  upon  the  death  of 
C.  J.  Munnerlyn,  Sr.,  the  intestate,  C.  J.  Munnerlyn,  Jr., 
took  possession  of  his  whole  estate ;  he  and  his  mother, 
Hannah,  lived  on  the  same,  and  she  was  supported  out  of 
the  same ;  that  said  0.  J.  Munnerlyn,  the  defendant,  dur- 
ing the  lifetime  of  his  mother,  Hannah,  sold  much  of  the 
land  and  personal  property  belonging  to  the  estate  of  his 
father,  also  a  large  number  of  shares  of  railroad  stock. 
That  Hannah  Munnerlyn  died  in  November,  1866,  leaving 
her  last  will  and  testament,  by  which  she  bequeathed  to 
the  complainants  in  this  bill  all  of  her  property  of  what 
kind  soever,  which  consisted  in.  one  undivided  half  interest 
in  her  husband's  estate;  that  said  C.  J.  Muni^erlyn,  the 
defendant,  has  had,  used  and  appropriated  to  his  own  use 
ever  since  his  mother's  death  the  whole  of  the  rents,  issues 
and  profits  of  the  lands  and  other  property  belonging  to 
his  fatlier's  estate.  And  it  appears  from  the  allegations 
in  complainant's  bill  on  the  15th  day  of  December,  1867, 
said  defendant,  Munnerlyn,  conveyed  by  mortgage  deed 
to  Felix  G.  Arnett  all  of  the  lands  belonging  to  his  fath- 
er's estate  not  before  sold  and  disposed  of  by  him,  together 
with  the  three  lots  known  as  the  Lewis  place,  to  secure 
the  payment  of  a  promissory  note  for  the  sum  of  six  thou- 
sand two  hundred  and  fifty  dollars,  due  one  day  after  date. 
The  case  coming  on  for  a  hearing,  the  same  was  sub- 
mitted to  the  jury  upon  certain  issues  of  fact,  and  the  jury 
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returned  a  verdict  on  some  of  the  issues  submitted.  The 
complainants  moved  for  a  new  trial  on  various  grounds ; 
the  court  granted  the  same,  and  defendant,  Arnett,  ex- 
cepted. 

When  this  case  was  before  this  court  at  the  July  term, 
1876,  57  Oa.^  32,  it  was  decided  then  that,  "  where  a  ten- 
ant in  common-  has  mortgaged  the  entire  estate,  and  such 
mortgage  has  been  foreclosed,  a  court  of  equity  has  juris- 
diction to  enjoin  levy  and  sale  until  after  partition  ^ 
especially  where  the  mortgagor  is  insolvent.  A  claim 
against  the  co-tenant  for  profits  arising  from  the  exclusive 
use  of  the  estate,  will  form  a  part  of  the  decree  for  parti- 
tion and  account,  and  will  take  precedence  of  the  mort- 
gage made  by  him."  This  ruling  and  decision  is  res  adju- 
dicata^  and  will  not  now  be  disturbed,  and  the  decision 
now  made  will  conform  thereto.  And  taking  the  rule 
thus  laid  down,  what  decree  should  be  rendered  in  this 
case? 

First-  The  lands  known  as  the  Lewis  place,  j:ompris- 
ing  lots  262,  263  and  264,  purchased  by  defendant  Mun- 
nerlyn  in  his  father's  lifetime,  are  subject  to  the  lien 
of  Amett's  mortgage,  in  preference  to  any  claim  which 
complainants  may  have  for  profits  arising  from  the  sole 
and  separate  use  of  the  property  by  Munerlyn,  the  de- 
fendant. Amett's  mortgage  should  be  allowed  to  proceed 
against  said  lands,  known  as  the  Lewis  place ;  and  injunction 
dissolved  for  this  purpose. 

Second.  The  property  left  by  Munnerlyn,  the  int-estate, 
should  be  partitioned,  one  half  to  Munnnerlyn,  the  defend- 
ant, and  the  other  half  to  the  complainants,  as  legatees 
under  the  will  of  Hannah  Munnerlyn. 

Third.  The  amount  of  money  received  by  0.  J.  Munner- 
lyn, Jr.,  for  the  sale  of  any  lands  and  other  property  which 
belonged  to  bis  father's  estate,  and  the  interest  thereon, 
together  with  railroad  stock,  should  be  ascertained ;  one 
half  of  which  gross  sum  the  complainants  are  entitled  to  a 
decree  therefor  against  said  0.  J.  Munnerlyn. 
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Fourth.  It  should  be  further  found  and  ascertained  what 
rents  and  net  profits  said  C.  J.  Munnerlyn,  the  defendant, 
received  from  said  property,  while  he  was  in  the  exclusive 
use  and  control  of  the  same,  from  and  including  the  year 
1866,  and  since  the  death  of  his  mother.  One- half  of  such 
sum  so  found  and  ascertained  should  be  decreed  to  the 
complainants. 

And  the  sums  so  decreed  to  the  complainants  should 
constitute  a  lien  superior  to  the  lien  of  the  mortgage  of 
Amett  upon  the  lands  and  property  partitioned  and  set 
apart  to  said  C.  J.  Munnerlyn,  the  defendant. 

A  decree  rendered  according  to  the  rule  above  indicated 
would  settle  this  case  in  accordance  with  the  decision  be- 
fore rendered  by  this  court. 

There  is  no  error  in  granting  the  new  trial  in  this  case. 

Judgment  affirmed. 


Pritchard  v8.  Comer  &  Company. 

A  farmer,  desiring  an  advance,  applied  to  a  firm,  who  agreed  to  let 
him  have  it  if  he  would  secure  the  note  therefor  by  a  mortgage  on 
his  mules  and  farming  implements,  and  would  also  get  his  son  to 
indorse  the  note  and  secure  the  indorsement  by  a  mortgage.  It 
was  further  agreed  that  the  debtor  should  send  to  the  factors  his 
crop  when  made.  The  note  was  indorsed  and  given,  the  mort- 
gages delivered,  and  the  advance  made.  During  the  year,  the 
factors  made  other  unsecured  advances  to  the  debtor.  He  deliv- 
ered his  crop  to  them,  which  they  sold ;  by  agreement,  he  also  de- 
livered to  them  the  mortgaged  mules,  which  were  likewise  sold ; 
the  money  thus  raised  was  applied  by  the  factors  to  the  payment 
of  the  unsecured  claims,  and  they  proceeded  to  collect  the  entire 
secured  advance : 

Held,  that  the  intention  of  the  parties  was  that  the  proceeds  of  the 
mortgaged  mules  should  be  applied  to  the  note,  and  this  was 
equivalent  to  a  direction  as  to  the  application  of  the  fund. 

(a.)  Whether  the  proceeds  of  the  crop  should  be  applied  to  the  pay- 
ment of  the  indorsed  note  depends  upon  the  intention  of  the  par- 
ties at  the  time  the  contract  was  made ;  and  that  was  a  question 
for  the  jury. 

January  8,  1884. 
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Appropriation  of  Payments.  Contracts.  Mortgages. 
Debtor  and  Creditor.  Before  Judge  Adams.  Chatham 
Superior  Court.     June  Term,  1883. 

Reported  in  the  decision. 

Hknby  R.  Jackson  ;  J.  L.  Whatley  ;  R.  R.  Richards, 
for  plaintiff  in  error. 

Denmark  &  Adams,  for  defendants. 
Blandford,  Justice. 

This  is  a  proceeding  to  foreclose  a  mortgage  on  the  part 
of  defendants  in  error  against  the  plaintiff  in  error.  The 
defence  relied  on  was  payment  and  a  discharge  from  the 
note  which  the  mortgage  was  given  to  secure.  After  the 
evidence  had  been  submitted  by  the  parties,  the  court  in- 
structed the  jury  to  find  for  the  plaintiffs.  Thes^  instruc- 
tions by  the  court  are  excepted  to,  and  error  is  as- 
signed thereon.  There  are  other  rulings  excepted  to,  but 
in  the  view  we  take  of  this  case,  it  will  be  necessary  to  no- 
tice this  assignment  alone. 

The  testimony  shows  that  William  R.  Pritchard  wished 
to  procure  from  Comer  &  Co.  an  advance  of  fifteen  hun- 
dred dollars  to  enable  him  to  make  a  crop.  Comer  &  Co. 
agreed  to  make  the  advance,  provided  W.  R.  Pritchard 
would  secure  the  note  for  the  advance  by  a  mortgage  on 
his  mules  and  farming  implements,  and  get  his  son,  £. 
D.  Pritchard,  to  indorse  the  note  and  secure  his  indorse- 
ment by  a  mortgage  on  his,  E.  D.  Pritchard's,  property ; 
and  it  was  further  agreed  that  W.  R.  Pritchard  should  send 
Comer  &  Co.  the  crop  when  made.  The  note  was  given 
and  indorsed  by  E.  D.  Pritchard,  and  the  mortgages  exe- 
cuted as  stipulated  for,  and  the  advance  of  fifteen  hundred 
dollars  made  by  Comer  &  Co.  to  W.  B,  Pritchard.  Dur- 
ing the  year.  Comer  &  Co.  made  further  advances  to  W. 
R  Pritchard,  which  were  not  secured.    W.  R.  Pritchard 
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shipped  the  crop  to  Comer  &  Co.,  which  was  sold  for  six 
hundred  and  ten  dollars.  By  agreement,  the  mules  mort- 
gaged by  W.  R.  Pritchard  were  sold  for  two  hundred  and 
forty-nine  dollars,  and  the  money  turned  over  to  Comer  & 
Co.  Comer  &  Co.  applied  the  money  thus  raised  by  them 
to  the  unsecured  advances  made  by  them  to  W.  R.  Pritch- 
ard, and  thus  left  the  fifteen  hundred  dollar  note  upon 
which  E.  D.  Pritchard,  the  plaintiflF  in  error,  is  indorser, 
wholly  unpaid. 

We  are  quite  agreed  that,  as  to  the  money  received  by 
Comer  &  Co.  from  the  sale  of  the  mules  mortgaged  by  W. 
R.  Pritchard  to  secure  the  fifteen  hundred  dollar  note,  upon 
which  E.  D.  Pritchard  is  indorser,  the  same  should  be  ap- 
plied upon  that  note.  There  can  be  no  doubt  but,  from 
the  very  nature  of  the  transaction  itself,  that  such  was  the 
intention  of  the  parties  when  the  contract  was  made, 
and  this  is  equivalent  to  a  direction  of  the  application  of 
the  mon^  by  the  Pritchards.  To  hold  otherwise,  would 
operate  as  a  fraud  upon  E.  D.  Pritchard,  the  indorser,  as 
he  made  this  indorsement  with  full  knowledge  that  his 
principal,  W.  R.  Pritchard,  had  made  the  mortgage  to  se- 
cure  the  payment  of  the  fifteen  hundred  dollar  note  upon 
which  he  gave  his  indorsement. 

Whether  the  proceeds  of  the  crop  sold  by  Comer  &  Co., 
belonging  to  W.  R.  Pritchard,  should  be  applied  as  a  pay- 
ment on  the  fifteen  hundred  dollar  note,  is  a  question  to 
be  submitted  to  the  jury,  and  if  they  should  find  that  such 
was  the  intention  of  the  parties  at  the  time  the  contract 
was  made,  whether  any  other  direction  was  given  or  not, 
then  the  application  should  be  made  of  the  fund  to  this 
debt,  and  not  to  the  unsecured  advances  made  by  Comer 
&  Co. 

There  were  sufficient  facts  submitted  by  the  plaintiff  in 
error  to  have  authorized  the  jury  to  have  passed  upon  this 
question.  It  follows,  therefore,  that  the  instructions  given 
to  the  jury  by  the  court  were  wrong ;  and  the  judgment 
is  reversed  for  these  reasons. 

Judgment  reversed. 


\ 
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HOCHSTADTER   BROTHERS   VS.   HARRISON  et  aL 

[In  this  case  Hall,  Jutloe,  being  disqualified,  Jadge  Adams,  of  the  Eastern  Cir- 
cuit, was  appointed  to  preside  in  his  stead.  The  case  was  argaed  at  the  last  term, 
and  the  decision  reserved  to  the  present  term,  when  it  was  decided  by  Jackson, 
Chief  Justice,  and  Adams,  Judge.] 

A  claim  to  property  levied  on  under  final  process  of  a  state  court  is 
not  removable  to  the  United  States  court.  The  claim  is  but  an  inci- 
dent of  the  main  proceeding,  and  cannot  be  detached  from  it.  But 
where  a  claim  is  filed  to  property  levied  on  under  attachment,  and 
the  attachment  is  removed,  on  the  ground  that  the  plaintiffs  are 
citizens  of  a  different  state  from  defendants,  and  the  claimant  is 
a  citizen  of  the  same  state  as  the  defendants,  the  claim  should  be 
removed  with  the  attachment,  on  petition  therefor. 
February  9,  1884. 

Eemoval  of  Causes.  United  States  Courts.  Attach- 
ment. Claim.  Before  Judge  Simmons.  Macon  Superior 
Court    June  Term,  1882. 

* 

Reported  in  the  decision. 

N.  A.  Smith  ;  J.  H.  Hall,  for  plaintiffs  in  error. 

No  appearance  for  defendants. 

Adams,  Judge. 

An  attachment,  under  the  "fraudulent  debtors'  act,"  was 
issued  in  favor  of  Hachstalter  Brothers,  as  plaintiffs, 
against  Hill  &  Shumate,  as  defendants,  returnable  to  the 
June  term,  1882,  of  the  superior  court  of  Macon  county. 
This  attachment  was  executed  by  levy  on  a  stock  of  goods, 
by  service  of  garnishment  summons,  and  by  levy  on  real 
estate.  To  the  levy  on  the  stock  of  goods  J.  M.  Harrison 
interposed  a  claim.  The  defendants,  Hill  &  Shumate, 
filed  their  motion  to  dissolve  said  attachment,  upon  which 
a  rule  wm  was  granted,  and  also  their  traverse,  denying 
the  truth  of  the  grounds  of  said  attachment.  The  plaintiffs 
gave  notice  that  they  would  ask  for  a  general  judgment 
against  the  defendants,  and  at  said  June  term  filed  their 
declaration  in  attachment,  the  claim  and  all  the  proceed- 
ings being  returnable  to  said  June  term. 
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At  said  term,  plaintiflFs  filed  two  petitions  for  the  removal 
of  said  cause  to  the  circuit  court  of  the  United  States,  al- 
leging that  they  were  citizens  of  the  state  of  New  York, 
and  that  the  defendants  and  the  claimant  were  all  citizens 
of  Georgia.  In  one  petition  they  asked  for  the  removal 
of  the  attachment  proceedings  against  Hill  &  Shumate ; 
in  the  other  they  asked  for  the  removal  of  all  the  proceed- 
ings, including  the  claim  of  Harrison.  The  court  below 
granted  the  former  motion,  and  allowed  the  removal  of  the 
attachment  against  Hill  &  Shumate  only,  and  denied  the 
latter  motion,  refusing  to  remove  the  claim  of  Harrison, 
To  the  decision  refusing  to  remove  said  claim,  the  plaintiffs 
excepted,  and  this  exception  presents  the  only  question 
here  made. 

A  claim  to  property,  levied  on  under  final  process  of  a 
state  court,  is  not  removable.  The  claim  is  but  an  incident 
of  the  main  proceeding,  andc  annot  be  detached  from  it. 
63  Oa,j  446,  Besaer  vs.  Munford^  adm^r;  59  Oa.<f  612,  Har- 
rison V8.  Shorter  ;  16  WalL^  190 ^  £ank  vs.  Tumhull  cfe  Co. 

Where,  however,  a  claim  is  filed  to  property  levied  on 
under  attachment,  and  the  attachment  is  removed,  and 
the  claimant  is  a  resident  of  the  same  state  as  the  defend- 
ants, the  claim  should  be  removed  with  the  attachment. 

Judgment  reversed. 


Western  and  Atlantic  Railroad  vs.  Wilson,  by  next 

friend. 

[Jackson,  Chief  Justice,  being  disqualified.  Judge  Hansell,  of  the  Southern  Ciicuit, 

was  appointed  to  preside  in  his  stead.] 

The  law  as  to  diligence  and  negligence  was  correctly  given  in  charge, 
and  the  question  was  one  exclusively  for  the  jury%  They  had  the 
right  to  weigh  all  the  facts,  to  consider  the  youth  of  the  injured 
party,  the  circumstances  surrounding  him  and  urgng  his  return  to 
his  home  witn  his  young  companions  on  the  train  where  the  injury 
occurred,  the  short  time  allowed  for  decision  and  action,  and  the 
invitation  given  by  an  employ^  of  the  road,  dressed  in  its  uniform. 
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and  who,  thoagh  humble,  was  in  this  action  the  representative  of 
the  company,  and  one  for  whose  action  it  was  responsible ;  and  there 
is  no  reason  to  overrule  their  finding. 

September  11,  1888. 

Railroads.    Damages.    Negligence.    Before  Judge  Fain. 
Cobb  Superior  Court.    November  Term,  1882. 

Reported  in  the  decision. 

W.  J.  Winn;  Phillips  &  Sessions,   for  plaintiffs  in 
error. 

Jackson  &  King;  J.  H.  Lumpkin;  G.  F.  Gober,  for 
defendant. 

Hansell,  Judge. 

PlaintiiF  in  the  original  action  was  a  minor,  resident  in 
Atlanta,  who  went  with  two  young  friends  to  spend  a  day 
in  Marietta  and  return  on  an  evening  train.  While  at 
supper  at  the  house  of  a  relative  he  heard  the  whistle 
blow,  and  starting  with  valise  and  umbrella  in  hand,  went 
hurriedly  down  a  street  leading  to  the  railway  track,  it 
being  the  shortest  route  to  the  depot.  As  he  reached  the 
track,  he  saw  the  train  on  which  he  was  to  return  mov- 
ing on  almost  in  front  of  him.  His  evidence  is  that  he 
was  "  dazed  "  at  the  sight,  and  stopped  for  the  moment 
on  the  roadside,  but  just  then  a  person  in  the  uniform  of 
the  railroad  company,  and  who  he  thought  was  the  con- 
ductor, but  who  was  a  brakeman,  standing  on  the  platform 
of  a  car,  beckoned  to  Wilson  to  come  on.  He  did 
so,  and  the  brakeman  took  his  valise  and  tried  to  as- 
sist him  to  get  on  the  car,  but  failing  in  this,  called  to  Wil- 
son to  catch  the  next  railing.  Wilson  tried  to  do  so,  but 
it  was  too  late,  and  he  tried  to  catch  the  railing  of  the 
rear  platform  of  the  same  car,  but  as  the  train  w^as  mov- 
ing at  the  rate  of  twelve  to  fifteen  miles  an  hour,  he  failed 
in  this  attempt,  and  his  feet  striking  a  brake-bar,  he  was 
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thrown  on  his  back,  with  one  leg  caught  under  the  wheel 
and  crushed  so  that  it  had  to  be  amputated  that  night. 
In  his  evidence  he  states  that  he  would  not  have  attempted 
to  get  on  but  for  the  invitation  of  the  brakeman.  Wil- 
son was  at  the  time  fifteen  years  old. 

The  jury  found  for  plaintiff  $4,500  damage.  Plaintiff  in 
error  brings  the  case  here,  assigning  no  error  in  the  charge 
the  court,  but  claiming  that  the  verdict  was  against  of 
law  and  the  evidence;  and  the  only  question  is,  was 
there  evidence  sufficient  to  sustain  their  finding.  The 
verdict  of  the  jury  seems  to  have  been  based  upon  section 
3034  of  the  Code,  as  they  diminished  the  damages  consid- 
erably below  the  amount  in  evidence,  and  they  probably 
held  both  parties  at  fault.  The  law  as  to  diligence  and 
negligence  was  correctly  given  in  charge,  and  the  ques- 
tion was  one  exclusively  for  the  jury.  They  had  the  right 
to  weigh  all  the  facts,  to  consider  the  youth  of  the  ipjured 
party,  the  circumstances  surrounding  him  and  urging  his 
return  to  his  home  on  that  train  with  his  young  compan- 
ions, the  short  time  allowed  for  decision  and  action,  and 
the  invitation,  given  probably  in  great  kindness,  but  a 
great  mistake  in  judgment,  by  an  employ^  of  the  road, 
dressed  in  its  uniform,  and  who,  though  humble  in  posi 
tion,  was  in  this  action  the  representative  of  the  company, 
and  one  for  whose  action  it  is  responsible ;  and  we  see  no 
reason  to  overrule  the  conclusion  at  which  the  jury  unan 
imously  arrived  upon  a  matter  strictly  within  their  prov 
ince.    Let  the  judgment  be  affirmed. 

Judgment  affirmed. 


Savannah,  Florida  and  Western  Railway  vs.  Morton 

et  aU 

1.  Where  a  bill  was  filed  to  enjoin  the  collection,  by  the  tax  collector 
and  sheriff,  of  certain  fi.  fas,  issoed  against  a  railroad  for  state 
and  county  taxes,  on  the  ground  that  they  were  illegal  and  that 
the  legal  taxes  had  been  returned  and  paid  to  the  comptrollei 
general,  and  upon  the  hearing  of  the  application  for  injunction,  it 
was  shown  that  complainant's  solicitors  had  written  to  the  comp- 
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troller  general  for  certified  copies  of  the  tax  returns,  and  in 
reply  had  received  a  letter,  dated  two  days  before  the  hearing,  in 
which  the  comptroller  general  stated  that  he  had  written  to  the 
tax  collector  to  recall  the^.  fas.  sought  to  be  enjoined  and  to  stop 
any  further  proceeding,  and  to  notify  complainant's  solicitors,  on 
such  a  showing  the  hearing  should  have  been  postponed  and  time 
allowed  to  obtain  the  depositions  of  the  comptroller  and  tax  col- 
lector. 

2.  The  act  of  1874  is  exhaustive  as  to  the  method  of  collecting  state 
taxes  on  raUroad  property  and  of  having  the  same  returned  with 
a  view  to  the  laying  of  taxes  by  the  comptroller  general.  Hence 
tlie  return  should  specify  the  several  sorts  of  property,  so  that  the 
kind  appurtenant  and  necessary  to  the  company  for  railroad  pui^ 
poses  should  bear  only  the  rate  of  taxation  fixed  by  the  charter, 
and  other  property,  not  so  appurtenant  and  necessary,  should  be 
taxed  as  that  of  all  other  persons ;  the  entire  state  tax  being  levied 
by  the  comptroller  general. 

(a.D  In  the  present  case,  the  tax  having  been  illegally  imposed,  and 
T)eing  illegally  in  process  of  collection  by  the  tax  collector  of  the 
county,  an  injunction  should  have  been  granted. 

3.  No  machinery  being  provided  for  the  return  of  the  property  of  a 
railroad  not  necessary  to  its  franchise,  for  the  purpose  of  county 
taxation,  and  it  being  a  question  admitting  of  doubt  whether 
the  legislature  intended  for  it  to  return  and  pay  county  tax  at  all, 
it  would  be  inequitable  to  exact  a  double  tax  for  Itichea  in  not 
making  such  returns  and  payment. 

4.  The  object  of  the  act  of  1874  was  to  make  more  searching  and 
sweeping  provisions  in  respect  to  the  taxation  of  railroads  by  the 
state,  and  to  compel  more  full  and  specific  returns ;  it  was  not  the 
intention  of  that  act  to  exempt  such  property  of  railroad  companies 
from  taxation  as  was  previously  subject  thereto ;  such  as  town  lots 
laid  off  for  sale. 

(a.)  Even  if  a  remedy  has  not  been  specifically  provided  for  the 
county,  if  a  railroad  seeks  to  enjoin  the  collection  of  an  excessive 
amount  of  tax,  will  not  equity  require  that  it  pay  a  just  and  proper 
amount  ?    Qusere. 

(6.)  Further  trouble  is  obviated  by  the  act  of  1882  (Acts  1882-3,  p. 
30). 

January  8,  1884. 

Equity.  Injunction.  Railroads.  Taxes.  Continuance. 
Counties.  Before  Judge  Mershon.  Ware  County.  At 
Chambers.    May  9,  1883. 

Reported  in  the  decision. 
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Chisolm  &  Erwin,  for  plaintiff  in  error. 

J.  C.  McDonald  ;  Harris  &  Smith,  for  defendant. 

Jackson,  Chief  Justice. 

The  Savannah,  Florida  and  Western  Railway  Company 
filed  its  bill  in  Ware  superior  court   March  5th,  1883, 
against  Morton,  tax  collector,  et  al.^  setting  forth  therein 
that  the  sheriff  had  levied  an  execution  for  state  and  coun- 
ty taxes  for  the  year  1882,  upon  certain  of  its  property  in 
Ware  county ;  that,  under  the  acts  of  the  legislature,  said 
company  was  required  to  return  all  of  its  property  for 
taxation  to  the  comptroller  general,  and  to  pay  taxes  on 
the  same  to  him ;  that  returns  as  required  by  law  were  made 
by  the  company  to  the  comptroller  general,  covering  all 
of  its  property,  including  the  property  on  which  the  so- 
called  tax  sought  to  be  enjoined  was  assessed,  for  the  year 
1882;  and  that  taxes  due  on  all  the  company's  property, 
including  the  property  on  which  the  so-called  tax  was  as- 
sessed,   were  paid  to  the  comptroller  general;  that  the 
company,  under  its  charter  and  the  charter  of  the  Atlantic 
and  Gulf  Railroad  Company — ^the  rights,  privileges  and  im- 
munities of  which  the  Savannah,  Florida  and  Western 
Railway  Company  possessed — ^was  subject  only  to  a  limited 
taxation ;  that,  although  this  limited  taxation  was  subject 
to  repeal  by  the  legislature,  it  htd  never  been  repealed,  so 
far  as  cities  and  counties  were  concerned ;  that  the  tax 
act  of  1874  had  made  the  property  of  railway  companies 
subject  to  taxation  by  the  state,  and  the  state  only;  that 
the  so-called  taxes  for  which  executions  had  been  levied 
by  the   sheriff  of  Ware  county  were  assessed  without 
authoritv  of  law ;  that  a  cloud  would  be  cast  on  the  com- 
pany's  title  to  the  property  levied  on  if  it  was  sold  by  the 
sheriff  under  the  so  called  tax  execution  sought  to  be  en- 
joined, and  that  irreparable  injury  would  be  done  if  a 
restraming  order  was  not  granted. 

Injunction  was  prayed  against  said  tax  collector  and 
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sheriff.  Judge  Mershon,  of  the  Brunswick  circuit,  sanc- 
tioned the  bill,  and  granted  a  restraining  order,  returnable 
at  Waycross  on  the  first  Monday  in  April.  The  bill  was 
verified  by  the  affidavit  of  the  vice  president  of  the  com- 
pany. 

The  defendants  filed  an  answer  and  plea,  in  which  they 
set  up  that  the  executions  sought  to  be  enjoined  were  issued 
for  state  and  county  taxes  due  by  the  company  on  property 
in  Ware  county,  real  estate  laid  off  by  the  company  into 
town  lots  and  held  for  sale  by  the  company  to  employes  of 
the  company,  and  to  others  w^ho  would  build  upon  the 
same,  and  was  not  property  used  by  the  company  for  pur- 
poses connected  with  the  prime  object  of  the  incorpora- 
tion, to- wit,  the  building  and  maintaining  of  a  railroad. 

The  hearing  of  tho  motion  for  injunction  was  continued, 
and  came  on  to  be  heard  at  Brunswick  on  May  9th,  1883. 
Complainant's  solicitors,  before  the  motion  was  heard, 
showed  to  Judge  Mershon  a  letter  received  from  the  comp- 
troller general  of  the  state  of  (Tcorgia  on  May  7th,  stating 
that  he,  the  comptroller  general,  had  written  to  the  tax 
collector  of  Ware  county  to  recall  ihejl./a,  sought  to  be 
enjoined,  and  to  stop  any  further  proceedings  in  the  case, 
and   to  notify   Ohisholm  &  Erwin  accordingly.      Com- 
plainant's solicitor  stated  in  his  place  that  this  letter  was 
in  reply  to  one  written  by  Chisholm  &  Erwin,  complain- 
ant's solicitors,  to  the  comptroller  general,  on  May  3, 1883, 
for  a  certified  copy  of  the  complainant's  tax  returns  for  the 
year  1882,  which  he,  complainant's  solicitor,  desired  to  u^ 
on  the  hearing  of  the  motion  for  injunction.     Complainant 
thereupon  made  a   motion  that  Judge  Mershon  should 
grant  an  order  refusing  to  hear  the  motion  for  injunction, 
on  the  ground  that  the  comptroller  general,  by  the  action 
indicated  in  said  letter,  had  obviated  thenecessitv  of  hear- 
ing  the  motion  for  injunction.    The  judge  refused  to  grant 
such  an  order.     The  complainant  thereupon  moved  that 
the  hearing  of  the  motion  be  postponed  until  the  tax  col- 
lector of  Ware  county  could  be  heard  from,  which  motion 
v71— 3 
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said  judge  refused  to  grant,  and  announced  that  he  would 
proceed  to  hear  the  motion,  or  dismiss  the  bill. 

The  hearing  of  the  motion  for  injunction  then  proceeded 
on  bill  and  answer.  After  argument  heard,  said  judge  re- 
fused the  motion  for  injunction.  Within  tlie  time  limited 
by  law,  the  complainant  tendered  its  bill  of  exceptions, 
assigning  as  en'or: 

(1.)  The  refusal  of  Judge  Mershon  to  grant  an  order  re- 
fusing to  hear  the  motion  for  injunction,  on  the  ground 
that  the  comptroller  general,  by  the  action  indicated  in 
his  said  letter,  had  obviated  the  necessity  of  hearing  mo- 
tion for  injunction. 

(2.)  In  not  granting  a  postponement  of  the  hearing  of 
the  motion  for  injunction. 

(3.)  In  refusing  to  grant  the  injunction  as  prayed  in  the 
bill. 

1.  We  think  it  quite  clear  that  the  judge  of  the  superior 
court,  exercising  chancery  powers,  should  have  postponed 
tlie  hearing  of  the  application  for  this  injunction  until  the 
comptroller  general's  and  the  tax  collector's  depositions 
could  have  been  procured  by  the  complainant.  If  the 
state  had  been  paid  its  tax  legally  due,  and  the  comptroller 
general  had  received  it  from  the  company  for  this  prop- 
erty, returned  to  that  officer  under  the  act  of  1874,  surely 
equity  would  not  permit  the  subordinate  officer,  the  tax 
collector,  to  force  it  out  of  the  complainant  again,  and 
that  in  the  shape  of  a  double  tax.  From  what  appears  of 
record,  we  think  that  this  had  been  done,  payment  made 
to  the  state,  the  tax  satisfied,  and  surelv  it  should  not  be 
again  imposed  with  the  penalty  of  a  double  tax. 

2.  We  think  that  the  act  of  1874  is  exhaustive  of  the 
mode  of  collecting  state  taxes  on  railroad  property  and  of 
having  the  same  returned,  with  the  view  of  laying  by  the 
comptroller  general  such  a  tax  as  should  be  laid  on  every 
kind  of  railroad  property,  and  hence  the  return  to  the 
comptroller,  as  it  was  required  by  the  company,  should 
specify  the  several  sorts  of  property,  so  that  the  kind  ap- 
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purtenant  and  necessary  to  the  company  for  railroad  pur- 
poses should  bear  only  the  rate  of  taxation  fixed  by  char- 
ter, and  that  not  so  appurtenant  and  necessary,  but  out- 
side of  that  so  used  by  the  company,  like  the  lots  for  sale 
under  consideration  here,  such  property  of  the  corporation 
should  be  txixed  as  that  of  all  other  persons — all  to  be 
levied,  so  far  as  state  taxes  are  concerned,  by  the  comp- 
troller general. 

So  that,  even  if  the  state  tax  had  not  been  paid,  the  mode 
for  its  return  and  collection,  under  the  act  of  1874,  had  not 
been  followed  in  this  case ;  and  therefore  it  was  illegally 
imposed  and  was  being  illegally  collected  by  the  tax  col- 
lector of  the  county.  And  therefore  the  injunction  should 
have  been  granted  as  to  the  state's  part  of  the  tax,  whether 
it  had  been  returned  or  not  to  the  comptroller  general 
and  paii  to  him.  This  will  become  more  apparent  when 
it  is  considered  that  the  act  of  1874  authorizes  a  treble 
tax  to  be  imposed  by  the  comptroller,  on  failure  of  the 
company  to  return  any  property. 

3.  It  is  clear,  too,  that  the  imposition  of  a  double  tax, 
80  far  as  the  county  tax  is  concerned,  was  hardly  equitable, 
inasmuch  as  the  company  might  well  hesitate  how  and 
where  to  make  return  of  it  for  county  tax.  No  machinery 
is  provided  for  the  return  of  such  property  for  county 
taxes,  by  the  act  of  1874,  and  the  company,  such  being  the 
case,  might  well  doubt  whether  the  general  assembly  in- 
tended it  to  return  and  pay  county  tax  at  all,  and  certainly 
might  be  greatly  at  a  loss  to  know  how  to  make  return  of 
it.  Therefore,  to  double  tax  the  company  as  penalty  for 
laches  and  violation  of  law  in  not  making  returns  of  the 
property  for  county  tax,  when  no  exact  mode  is  pointed 
out,  would  be  highly  unjust  and  inequitable.  So  that  we 
conclude  that  the  injunction  should  have  been  granted  on 
the  whole  case  until  a  full  hearing  on  all  the  issues  could 
have  been  had. 

4.  Inasmuch,  however,  as  the  scope  of  the  act  of  1874 
was  confined  to  the  matter  of  the  return  and  collection  of 
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state  taxes,  and  the  act  does  not  embrace  at  all  county 
taxes,  is  it  therefore  logical  to  conclude  that  county  taxa- 
tion was  abolished  by  the  act  of  1874  in  respect  to  property 
taxable  by  the  counties  before  its  passage,  property  wholly 
disconnected  with  the  running  of  the  roads  and  the  exer- 
cise of  their  franchise  ?     Was  it  not  the  intent  of  the  act 

tof  1874  to  make  more  searching  and  sweeping  provisions 
in  respect  to  railroad  taxation ;  to  compel  more  specific 
returns ;  to  force  them  to  make  particular  return  of  all 
their  property  of  all  sorts,  with  full  description  of  the 
character  of  every  sort,  so  that  the  legal  taxes  might  be 
laid  on  each  kind ;  and  can  it  be  that  a  remedial  statute, 
designed  more  rigidly  to  make  these  corporations  return 
all  their  property,  under  the  heavier  penalty  of  treble  in- 
stead of  double  tax,  if  not  done,  was  intended  to  exempt 
the  property  always  taxable  by  counties  from  all  pay- 
ment of  county  taxes  If  Moreover,  when  one  goes  into 
equity  to  procure  its  interposition  to  restrain  the  strong 
arm  of  the  collecting  officer  of  the  county  from  pressing 
the  collection  of  taxes,  ought  not  such  an  one  be  required 
to  do  equity  ?  And  is  it  not  equitable,  if  the  tax  be  really 
and  rightfully  due  to  the  county,  if  the  act  has  not  clearly 
exempted  what  was  taxable  by  the  county  before,  to 
require  of  a  complainant  seeking  relief  in  equity  to  pay, 
not  double  tax,  but  a  just  and  equitable  tax  on  its  prop- 
erty not  part  of  or  embraced  within  its  franchise,  but 
held  as  the  property  of  all  other  persons  is  held,  and 
rightfully  liable  to  bear  its  just  proportion  of  taxes  of  the 
county  ?  And  if  the  general  assembly  has  not  provided  a 
remedy  for  this  right  of  the  county,  will  not  equity  pro- 
vide it,  when  the  complainant  seeks  its  forum  and  asks  its 
interposition  and  relief?  Can  it  be  true  that  town  lots  laid 
off  for  sale  by  a  railroad  company  are  exempt  from  county 

•  taxation  or  ever  were  exempt? 

These  are  questions  which  will  be  before  the  court  be- 
low on  the  hearing  of  this  case,  unless,  as  intimated,  the 
company  may  itself  be  willing  to  adjust  the  county  tax, 
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and  the  parties  settle  the  dispute  to  their  mutual  satisfac- 
tion. 

What  we  now  decide  is,  that  the  injunction  should  have 
been  granted  until  the  hearing,  that  all  these  issues  might 
then  be  regularly  determined  on  the  trial  in  open  court, 
unless  settled.  That  courts  will  interfere  to  stop  illegal 
state  taxation,  see  59  Ga..^  805,  and  other  cases  following. 
That  the  interference  by  the  courts  with  corporations, 
such  as  municipalities  and  counties,  never  was  prohibited, 
see  27  Ga.,  357  and  following  cases. 

How  far  this  court  has  gone  on  the  subject  of  municipal 
and  county  taxation  of  railroad  property  since  the  act  of 
1874,  see  City  of  Albany  vs.  Savannah^  Florida  and 
Western  Railroad  Co.^  and  County  of  Ho^iston  vs.  Central 
Railroad  Co.^  this  term. 

It  is  well  that  the  act  of  the  legislature  at  its  last  session 
has  settled  all  trouble  for  the  future  on  these  points,  and 
hereafter  these  questions  cease  to  be  practical.  Acts  of 
1882-3,  p.  39. 

Judgment  reversed. 


Greer,  administrator,  vs.  Burnam. 

1.  The  evidence  is  ample  to  support  the  verdict,  if  the  jury  believed 
the  testimony  for  one  side  and  disbelieved  the  conflicting  testi- 
mony of  the  other,  which  they  had  the  right  to  do. 

2.  A  debtor  may  elect  which  of  two  debts  he  wishes  a  fund  to  pay ; 
if  he  does  not  so  elect,  the  creditor  may  apply  the  fund  to  either 
debt. 

3.  An  agent  cannot  exceed  his  authority,  and  if  he  gives  the  creditor 
notice  of  its  extent  by  telling  him  what  the  principal  directed  him 
to  say  to  the  creditor,  then  outside  agreements  beyond  the  scope 
of  his  authority  made  by  the  agent  with  the  creaitor,  unless  rati- 
fied by  the  principal,  will  not  bind  him. 

Octol>er  16, 1883. 

New  Trial.  Debtor  and  Creditor.  Principal  and  Agent. 
Before  Judge  Simmons.  Houston  Superior  Court.  April 
Term,  1883. 
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Reported  in  the  decision. 
W.  L.  Grice,  by  brief,  for  plaintiff  in  error. 
B.  M.  Davis,  for  defendant. 
Jackson,  Chief  Justice. 

1.  The  nlaintiiF  in  error  sued  the  defendant  in  error  on 
a  promissory  note.  She  defended  on  the  ground  that  she 
sent  cotton  to  him  to  pay  the  note,  and  with  instructions 
to  apply  the  proceeds  thereto,  and  that  he  did  not,  but  put 
the  proceeds  to  extinguish  other  indebtedness.  The  evi- 
dence is  ample  to  support  the  verdict,  if  the  jury  believed 
the  agent  of  defendant,  which  they  had  the  legal  right  to 
do,  and  disbelieved  the  other  side,  which  they  also  had  the 
legal  right  to  do. 

2,  3.  We  see  no  material  error  afFectinc  the  verdict  in 
the  charge  complained  of.  It  is  to  the  eflfect  that  if  de- 
fendant sent  enough  cotton  to  pay  the  note,  with  instruc- 
tions to  plaintiff  to  put  it  on  the  note,  but  he  put  it  on  an- 
other debt,  the  note  was  paid ;  that  if  one  holds  two  de- 
mands against  a  debtor,  the  debtor  may  direct  the  money 
applied  to  either,  and  it  must  be  done ;  if  she  does  not,  the 
creditor  may  apply  it  to  which  he  pleases ;  that  if  her 
agent  who  carried  the  cotton  consented  to  its  going  the 
way  the  creditor  wished,  and  she  ratified  it,  it  bound  her; 
but  if,  after  giving  her  instructions,  he  went  beyond  his 
authority  and  so  agreed  and  she  did  not  ratify,  then  she 
was  not  bound. 

These  appear  to  us  plain  principles  of  law. 

First,  that  the  debtor  may  elect  which  debt  of  two  he 
wishes  a  fund  to  pay ;  if  he  does  not,  the  creditor  may  ap- 
ply it  to  either. 

Secondly,  that  an  agent  cannot  exceed  his  authority; 
and  if  he  gives  the  creditor  its  extent,  by  telling  him  what 
the  principal  directed  him  to  say   to  the  creditor,  then 
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any  outside  agreement,  beyond  the  scope  of  his  authority, 
unless  ratified  by  the  principal,  made  by  the  agent,  will  not 
bind  the  principal. 
Judgment  affirmed. 


Davis  &  Brother  vs.  Baker,  for  use. 

TTpon  the  acceptance  of  a  bill  of  exchange,  the  acceptors  become 
primarily  liable  to  the  payee,  as  makers,  and  the  drawers  second- 
arily liable,  as  indorser^i.  On  non-payment,  he  may  sue  either 
or  both ;  aad  that  ho  sues  the  acceptors,  for  the  use  of  the  draw- 
ers, does  not  vary  his  right  to  collect ;  nor  is  it  necessary  that  he 
should  indorse  the  bill  before  suit. 

November  20,  1888. 

Contracts.  Actions.  Debtor  and  Creditor.  Pi^rties. 
Negotiable  Instruments.  Before  Judge  Branham.  Floyd 
Superior  Courti     March  Adjourned  Term,  1883. 

Suit  was  brought  on  a  draft  by  the  payee,  for  the  use 
of  the  drawers,  against  the  acceptors,  and  a  recovery  was 
had.  Defendants  moved  for  a  new  trial  and  to  set  aside 
the  judgment,  on  the  ground,  among  others,  that  the  draw- 
ers were  the  substantial  plaintiffs  -and  a  recovery  could 
not  be  had  in  this  action  for  their  benefit,  the  only  evi- 
dence being  the  draft.  The  motion  was  overruled,  and 
defendants  excepted. 

Underwood  &  Rowell,  for  plaintiffs  in  error. 

Dabney  &  FoiTCHE,  for  defendant. 

Jackson,  Chief  Justice. 

Suit  was  brought  by  A.  E.  Baker,  for  the  use  of  Steiner 
&  Lobman,  against  A.  Davis  &  Brother,  on  the  following 
two  bills  of  exchange: 
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"  On  the  seventh  of  March,  1882,  pay  to  the  order  of  A.  E.  Baker, 
cashier,  two  hundred  and  twenty-four  dollars  and  fifty- two  cents, 
payable  at  Commercial  Bank,  Selma,  Ala.,  with  exchange,  for  value 
re.  eived,  and  charge  the  same  to  account  of 

StEINER  &   LOBMAN. 

To  A,  Davis  d:  Bro  ,  RomCj  Ga,^^ 

The  other  was  similar,  except  due  on  the  7th  of  April, 
1882.  Both  were  dated  Pine  Apple,  July  20th,  1881,  and 
accepted  by  A.  Davis  &  Bro. 

The  sole  question  made  is,  can  A.  E.  Baker  maintain 
this  action  ? 

Why  not  ?  He  is  the  payee ;  for  the  bills  are  payable 
to  his  order,  which  is  the  same  thing  as  payable  to  himself. 
The  plaintiff  in  error  contends  that  he  must  indorse  the 
bills  before  they  can  be  sued ;  but  it  is  quite  diflScult  to 
see  how  his  indorsement  can  pass  the  legal  title  so  as  to 
authorize  another  to  sue,  when  he  had  no  title  to  sue  him- 
self. The  defendants  as  acceptors  became  primarily  liable 
as  makers  to  pay  to  him,  and  the  drawers  secondarily  lia- 
ble as  indorsers  to  pay  him.  He  can  sue  both  or  either. 
He  chooses  to  sue  the  acceptors.  That  he  does  so  for  the 
use  of  the  drawers  does  not  vary  his  right  to  collect  the 
papors.  The  obligation  is  to  pay  him,  made  by  the  accept- 
ors, and  it  does  not  concern  them  what  he  does  with  the 
money.  If  the  acceptors  had  any  defence  against  the 
usees,  of  course  they  might  set  it  up,  but  none  is  made. 
Title  to  sue  is  the  only  point ;  and  as  the  legal  title  is  in 
the  plaintiff,  he  can  sue  and  recover.  1  Wheaton's  Sel. 
340,  366,  401,  note  1 ;  5  East.,  476 ;  10  Pick.,  122 ;  25  Ga., 
400;  26  75.,  395;  5  /&.,  239;  62  7J.,  187;  60  /J.,  623; 
56  75.,  88 ;  52  lb.,  130 ;  1  lb.,  275,  306 ;  67  lb.,  661 ; 
Code,  §2789. 

Judgment  afSrmed* 
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Wheaton  vs.  Ansley, 

1.  Where  an  agent  of  a  guano  company  had  collected  money  for  them, 
and  failed  to  return  it,  and  another  agent  of  the  company  de- 
manded the  amount,  and  threatened  a  prosecution  unless  it  was 
secured,  and  a  mortgage  was  given  to  secure  the  amount: 

Heldf  that  if  the  mortgage  was  given  to  settle  or  suppress  the  crimi- 
nal prosecution,  it  could  not  be  collected.  If  given,  not  for  such 
purpose,  but  to  secure  what  the  defaulting  agent  owed  his  princi- 
pal, it  could  be  collected. 

2.  When  a  plea  is  amended  in  substance,  a  party  who  is  surprised 
thereby  may  continue  the  case  and  charge  the  continuance  to  the 
other  party  who  made  the  amendment.  Ordinarily  the  filing  of  an 
amendment  at  the  trial  term  would  not  prejudice  the  plaintifTs 
case,  but  under  the  special  facts  of  this  case,  the  date  of  filing  the 
amendment  might  be  considered  by  the  jury. 

September  25, 188S. 

Contracts.  Debtor  and  Creditor.  Charge  of  Court. 
Practice  in  Superior  Court.  Before  Judge  Roney.  Lee 
Superior  Court.     March  Term,  1883. 

Wheaton  proceeded  to  foreclose  a  mortgage  against 
Ansley  at  the  March  Term,  1882,  of  Lee  superior  court. 
The  defendant  pleaded  the  general  issue.  The  case  came 
on  for  trial  at  the  March  term,  1883,  and  defendant  amended 
his  plea  by  alleging,  in  brief,  as  follows  :  Defendant  was 
the  agent  of  plaintiff  to  sell  guano ;  he  charged  defendant 
with  having  collected  and  appropriated  to  his  own  use  the 
amount  stated  in  the  mortgage,  and  threatened  to  prose- 
cute him  therefor ;  and  thus  induced  the  giving  of  this 
mortgage. 

On  the  trial,  plaintiff  introduced  the  mortgage  and  note, 
and  closed.  Defendant  testified,  in  brief,  as  follows  :  He 
did  not  owe  plaintiff  anything ;  was  agent  for  plaintiff  to 
sell  fertilizers  and  collect  debts  for  two  years.  When  an- 
other agent  of  plaintiff  called  on  him  for  a  settlement,  he 
was  not  prepared,  not  having  collected  all  the  debts  for 
which  he  had  sold  guano;  he  had  collected  some,  and 
some  he  had  not ;  he  had  used  money  collected,  but  ex- 
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pected  that  when  he  had  completed  liis  collections  his  com- 
missions would  equal  the  amount  he  had  used.  The  agent 
at  that  time  threatened  to  have  liim  arrested,  or  rather,  said 
to  him  that  he  had  subjected  himself  to  a  criminal  prose- 
cution. He  did  not  settle  at  that  time  with  the  agent;  he 
wanted  to  deduct  his  commission  on  all  that  he  had  sold. 
The  agent  of  plaintiff  refused,  and  stated  that  he  was  not 
entitled  to  commission  until  all  the  guano  sold  had  been 
paid  for.  After  this  failure  to  settle,  Mr.  Dodson,  attorney 
for  plaintiff,  called  defendant  into  his  office  in  order  to  have 
the  matter  of  his  agency  settled.  Defendant  was  still  act- 
ing on  the  fear  of  the  threat  previously  made,  and  he 
settled  the  matter  with  Mr.  Dodson  and  gave  him  the  note 
and  mortgage  in  controversy.  This  was  some  little  time 
after  he  had  refused  to  settle  the  matter  with  the  agent  of 
the  plaintiff.  Did  not  remember  the  time  elapsing  between 
his  refusal  to  settle  with  agent  of  plaintiff  and  the  time 
he  gave  said  note  and  mortage  to  Mr.  Dodson.  If  he  had 
been  permitted  to  collect  all  the  notes,  his  commission 
would  have  been  more  than  the  amount  of  money  used. 
He  was  not  permitted  to  collect  all  the  notes  ;  they  were 
taken  from  him  by  agent  of  plaintiff.  He  thought  the 
men  to  whom  he  sold  the  guano  solvent,  and  acted  in  good 
faith  in  the  sale  of  the  same.  He  did  owe  the  plaintiff  at 
the  time  of  giving  the  note  and  mortgage  the  amount 
specified  in  same ;  he  had  collected  the  same  from  different 
parties ;  the  money  he  collected  was  for  guano  sold  by  him 
as  agent  for  plaintiff.  Under  the  terms  of  the  contract 
made  with  plaintiff,  he  was  not  entitled  to  any  commission 
for  selling  until  a  full  settlement.  He  was  bound  to  make 
good  his  sales  to  the  extent  of  his  commission.  He  made 
the  settlement  with  Mr.  Dodson,  and  not  the  agent.  The 
amount  for  which  he  gave  his  note  was  for  money  col- 
lected for  the  two  years  of  his  agency.  The  guano  claims 
were  due  1st  of  October.  He  recommended  Mr.  Dodson 
as  a  proper  attorney  to  turn  over  said  guano  claims  to. 
Plaintiff  introduced  James  Dodson,  Esq.,  who  testified  that 
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he  wrote  the  note  and  mortgage  given  by  defendant  to  plain- 
tiff; that  the  agent  was  not  present  at  the  time  the  note 
and  mortgage  were  given ;  that  nothing  unpleasant  was 
said ;  that  he  did  not  threaten  to  have  defendant  arrested, 
nor  did  he  make  any  threats;  that  it  was  a  plain,  simple 
settlement;  that  defendant  admitted  having  used  the 
money,  and  being  unable  at  that  time  to  pay  it,  he  gave 
his  note  for  the  amount  specified  therein ;  that,  as  witness 
gave  him  time  for  the  payment  of  said  amount  for  more 
than  twelve  months,  he  secured  the  payment  by  giving  the 
mortgage ;  that  defendant  had  said  to  the  agent  of  plaintiff 
that  he  had  not  collected  certain  notes  which  witness  found 
out  he  had  collected ;  witness  announced  this  fact  to  the 
agent  of  plaintiff,  and  this  was  the  first  time  the  agent 
knew  of  the  collection  of  the  same.  After  finding  out 
this  fact,  witness  called  upon  defendant  to  know  the  truth 
of  the  matter,  w^hen  defendant  admitted  that  he  had  col- 
lected them*  and  in  settlement  of  same  gave  his  note  and 
mortgage,  being  the  note  and  mortgage  now  sought  to  be 
foreclosed.  Witness  heard  nothing  of  what  passed  be- 
tween defendant  and  agent  of  plaintiff,  in  testimony  of  de- 
fendant referred  to. 

The  jury  found  for  defendant. 

Plaintiff  moved  for  a  new  trial,  on  the  following  among 
other  grounds: 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  made  the  following  statement  in 
the  presence  of  the  jury.  [The  record  says,  "of  the 
court "] :  '*  Something  has  been  said  in  the  argument  about 
the  amended  plea  of  the  defendant  not  having  been  filed 
until  this  morning.  That  has  nothing  to  do  with  the  case, 
and  vou  are  no^^^  to  consider  it.  The  defendant  had  until 
the  case  was  closed  to  file  his  pleas  under  the  law." 

The  motion  was  overruled,  and  plaintiff  excepted. 

J.  DoDSON ;  HmxoN  &  Mathews,  for  plaintiff  in  error. 
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pected  that  when  he  had  completed  his  collections  his  com- 
missions would  equal  the  amount  he  had  used.  The  agent 
at  that  time  threatened  to  have  him  arrested,  or  rather,  said 
to  him  that  he  had  subjected  himself  to  a  criminal  prose- 
cution. He  did  not  settle  at  that  time  with  the  agent;  he 
wanted  to  deduct  his  commission  on  all  that  he  had  sold. 
The  agent  of  plaintiff  refused,  and  stated  that  he  was  not 
entitled  to  commission  until  all  the  guano  sold  had  been 
paid  for.  After  this  failure  to  settle,  Mr.  Dodson,  attorney 
for  plaintiff,  called  defendant  into  his  office  in  order  to  have 
the  matter  of  his  agency  settled.  Defendant  was  still  act- 
ing on  the  fear  of  the  threat  previously  made,  and  he 
settled  the  matter  with  Mr.  Dodson  and  gave  him  the  note 
and  mortgage  in  controversy.  This  was  some  little  time 
after  he  had  refused  to  settle  the  matter  with  the  agent  of 
the  plaintiff.  Did  not  remember  the  time  elapsing  between 
his  refusal  to  settle  with  agent  of  plaintiff  and  the  time 
he  gave  said  note  and  mortage  to  Mr.  Dodson.  If  he  had 
been  permitted  to  collect  all  the  not^s,  his  commission 
would  have  been  more  than  the  amount  of  money  used. 
He  was  not  permitted  to  collect  all  the  notes  ;  they  were 
taken  from  him  by  agent  of  plaintiff.  He  thought  the 
men  to  whom  he  sold  the  guano  solvent,  and  acted  in  good 
faith  in  the  sale  of  the  same.  He  did  owe  the  plaintiff  at 
the  time  of  giving  the  note  and  mortgage  the  amount 
specified  in  same ;  he  had  collected  the  same  from  different 
parties ;  the  money  he  collected  was  for  guano  sold  by  him 
as  agent  for  plaintiff.  Under  the  terms  of  the  contract 
made  with  plaintiff,  he  was  not  entitled  to  any  commission 
for  selling  until  a  full  settlement.  He  was  bound  to  make 
good  his  sales  to  the  extent  of  his  commission.  He  made 
the  settlement  with  Mr.  Dodson,  and  not  the  agent.  The 
amount  for  which  he  gave  his  note  was  for  money  col- 
lected for  the  two  years  of  his  agency.  The  guano  claims 
were  due  1st  of  October.  He  recommended  Mr.  Dodson 
as  a  proper  attorney  to  turn  over  said  guano  claims  to. 
Plaintiff  introduced  James  Dodson,  Esq.,  who  testified  that 
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he  wrote  the  note  and  mortgage  given  by  defendant  to  plain- 
tiff; that  the  agent  was  not  present  at  the  time  the  note 
and  mortgage  were  given ;  that  nothing  unpleasant  was 
said ;  that  he  did  not  threaten  to  have  defendant  arrested, 
nor  did  he  make  any  threats ;  that  it  was  a  plain,  simple 
settlement;  that  defendant  admitted  having  used  the 
money,  and  being  unable  at  that  time  to  pay  it,  he  gave 
his  note  for  the  amount  specitied  therein ;  that,  as  witness 
gave  him  time  for  the  payment  of  said  amount  for  more 
than  twelve  months,  he  secured  the  payment  by  giving  the 
mortgage ;  that  defendant  had  said  to  the  agent  of  plaintiff 
that  he  had  not  collected  certain  notes  which  witness  found 
out  he  had  collected :  witness  announced  this  fact  to  the 
agent  of  plaintiff,  and  this  was  the  first  time  the  agent 
knew  of  the  collection  of  the  same,  xlfter  finding  out 
this  fact,  witness  called  upon  defendant  to  know  the  truth 
of  the  matter,  when  defendant  admitted  that  he  had  col- 
lected them«  and  in  settlement  of  same  gave  his  note  and 
mortgage,  being  the  note  and  mortgage  now  sought  to  be 
foreclosed.  Witness  heard  nothing  of  what  passed  be- 
tween defendant  and  agent  of  plaintiff,  in  testimony  of  de- 
fendant referred  to. 

The  jury  found  for  defendant. 

Plaintiff  moved  for  a  new  trial,  on  the  following  among 
other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  made  the  following  statement  in 
the  presence  of  the  jury.  [The  record  says,  ''of  the 
court "] :  '*  Something  has  been  said  in  the  argument  about 
the  amended  plea  of  the  defendant  not  having  been  filed 
until  this  morning.  That  has  nothing  to  do  with  the  case, 
and  you  are  not  to  consider  it.  The  defendant  had  until 
the  case  was  closed  to  file  his  pleas  under  the  law." 

The  motion  was  overruled,  and  plaintiff  excepted. 

J.  DoDSON ;  HmTON  &  Mathews,  for  plaintiff  in  error. 
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E.  G.  Simmons,  for  defendant. 
Jackson,  Chief  Justice. 

1 .  The  law  of  this  <!!ase  is  ruled  in  the  case  of  Goodwin  et  al. 
V8.  E.  W.  Crowell^  agent*  That  was  a  suit  on  a  promissory 
note,  and  the  defence  was  that  it  was  given  to  settle  a 
criminal  prosecution,  where  Godwin  as  agent  had  col- 
lected the  amount  for  which  the  note  was  given  for  a  fire 
insurance  company  in  premiums,  demand  was  made  for 
the  money  and  he  failed  to  pay  it,  and  the  books  of  the 
company  were  taken  out  of  his  hands.  A  few  days  be- 
fore the  note  was  given,  the  agent  of  the  plaintiff  told 
Godwin  that  he  would  give  him  a  short  time  to  pay  or 
give  his  note  for  what  he  owed,  and  if  he  failed  he,  the 
agent,  would  prosecute  him  on  the  criminal  side  of  the 
court.  The  note  was  given,  and  he  was  not  prosecuted. 
On  this  defence,  this  court  held  that  *'  the  question  for  the 
jury  to  decide  was  whether  the  not«  was  given  for  what 
Godwin  owed  the  company,  or  whether  it  was  given  to 
settle  the  criminal  prosecution  with  which  he  was  threat- 
ened under  the  penal  laws  of  this  state.  If  the  note  was 
given  for  what  Godwin  owed  the  company,  then  the  plaintiff 
was  entitled  to  recover.  If  the  note  was  given  to  suppress 
a  criminal  prosecution  amounting  to  a  felony  under  the 
penal  laws  of  the  state,  then  the  plaintiff  was  not  entitled 
to  recover." 

In  the  case  at  bar  the  defendant  was  agent  for  a  guano 
company,  had  collected  money  for  them,  another  agent  of 
the  company  demanded  it,  and  threatened  to  prosecute 
him  unless  he  secured  it,  and  this  he  did  by  giving  the 
mortgage  sued  on,  under  the  fear  of  this  threatened  prose- 
cution, to  the  attorney  of  the  company.  This  is  substan- 
tially the  defendant's  version  of  the  transaction,  with  the 
additional  somewhat  confused  statement  that  he  did  not 
owe  the  money,  but  it  was  due  him  as  commissions.  The 
agent  whom  he  charged  with  the  threats  was  not  sworn, 

66  6a.  566. 
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SO  that  the  defendant  was  not  contradicted.  Tlie  attorney 
who  took  the  mortgage  swore  that  he  did  not  threaten 
him,  but  that  did  not  show  that  the  agent  had  not  done  so. 

The  law,  as  ruled  in  56  Ga.j  566,  was  given  in  charge  in 
substance,  almost  in  the  language  of  this  court,  in  that 
case,  and  cannot  be  error,  if  that  be  law.  It  is  supported 
as  law  by  48  Ga.,  361 ;  39  lb,  85 ;  50  /J.,  155  and  62  lb., 
154 ;  and  by  the  Code,  sections  3054  and  3055. 

The  jury  had  a  right  to  believe  the  version  of  defendant. 
Indeed,  that  of  the  attorney  does  not  directly  gainsay  it. 
In  so  far  slb  defendant  claimed  that  his  commissions  were 
due,  this  case  is  stronger  than  that  in  the  56th. 

2.  There  was  no  error,  as  a  principle  of  law,  in  tne  state- 
ment to  the  jury  that  the  amended  plea  was  properly  in 
and  that  its  being  filed  at  the  t^rm  of  the  trial,  when  it 
might  have  been  one  term  before,  should  not  ordinarily 
prejudice  the  defendant's  case,  especially  as  no  motion  was 
made  to  continue  on  account  of  surprise  at  the  amended 
plea.  When  a  plea  is  amended  in  substance  and  a  party 
is  surprised,  he  may  continue  and  charge  the  continuance 
to  the  other  party  who  made  the  amendment.  But  we 
cannot  go  to  the  extent  of  the  judge,  that  the  date  ot  the 
filing  had  nothing  to  do  with  the  case.  The  time  when 
tbo  agent  made  the  threat  to  prosecute  does  not  appear. 
It  may  have  been  so  long  before  the  date  when  he  gave 
the  mortgage  to  counsel  voluntarily,  as  to  sliow  that  he 
was  not  acting  under  those  fears ;  and  if  a  long  time  before, 
the  jury  might  well  consider  the  delay  in  filing  this  de- 
fence as  evidence  that  the  whole  plea  and  defence  was  an 
afterthought 

The  court  should  have  allowed  the  jury  to  consider  the 
delay  to  file  the  plea  as  a  circumstance  to  be  weighed  by 
them,  and  should  not  have  said  that  it  had  nothing  to  do 
with  the  case. 

Judgment  reversed. 


40     SUPREME  COURT  OF  GEORGIA. 


Hawkins  m.  Haynes. 


Hawkins  vs.  Haynes. 


.  1.  A  horse  was  hired  from  a  livery-stable  for  a  trip  to  a  plantation, 
and  was  used  by  an  employ*^  of  the  hirer ;  it  was  turned  into  a  lot 
with  two  plantation  mules,  and  all  ate  what  the  plantation  horses 
had  left  of  com  and  fodder.  The  distance  traveled  was  twenty-six 
to  twenty-eijjht  miles ;  the  day  was  warm ;  on  the  return  trip,  the 
horse  became  sick  at  a  place  some  seven  or  eight  miles  from  home ; 
he  was  not  stopped,  but  was  driven  with  two  persons  in  the  buggy, 
until  within  about  a  half  mile  of  his  home.  After  the  horse  was 
left,  t^ie  person  driving  him  went  on  to  let  the  owner  know  of  it. 
The  horse  died  the  same  day.  The  owner  swore  that  the  conduct 
of  the  employe  in  charge  was  wrong  and  cruel,  after  the  discovery 
that  the  horse  had  scours.  The  employ^  and  the  person  in  the 
buggy  with  him  swore  that  all  was  done  for  the  best ;  that  they 
thought  best  to  get  the  horse  home  to  the  owner,  who  was  a  livery- 
stable-keeper  and  an  expert  in  these  diseases  of  horses : 

Heldy  that  there  was  sufficient  evidence  to  support  a  verdict  in  favor 
of  the  owner  against  the  hirer. 

2.  The  refusal  of  a  non-suit  was  right,  the  evidence  being  such  as 
would  warrant  a  verdict  for  the  plaintiff. 

3.  In  all  eases  of  bailment,  after  proof  of  loss,  the  burden  is  on  the 
bailee  to  show  diligence.  Loss,  as  used  in  this  rule  of  law,  does 
not  mean  merely  a  casual  losing  of  the  thing  bailed,  but  is  used  in 
the  sense  of  damage  or  injury. 

October  2, 18S3. 

Negligence.  Bailments.  Damages.  Hiring.  Before 
Judge  Fort.  Sumter  Superior  Court.  April  Adjourned 
Term,  1883. 

Haynes  brought  case  against  Hawkins.  On  the  trial, 
the  evidence  showed,  in  brief,  as  follows ;  One  McElroy, 
an  agent  of  Hawkins,  hired  of  Haynes  a  horse,  for  the 
purpose  of  driving  to  the  plantation  of  Hawkins,  which 
was  thirteen  or  fourteen  miles  distant  from  Americus,  the 
starting  point.  The  horse  was  not  harshly  treated  or  driven 
too  rapidly ;  at  the  plantation  he  was  delivered  to  one 
Griffin,  who  turned  him  into  the  lot;  the  farm  stock  had 
just  finished  eating,  and  the  horse,  with  two  mules,  ate 
the  corn  and  fodder  which  remained  in  the  troughs.  On 
the  return  trip,  the  horse  showed  signs  of  sickness,  and 
had  a  very  offensive  discharge  from  his  bowels.    McElroy 
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was  informed  that  it  indicated  a  slight  attack  of  scours. 
He  drove  on,  however,  and  took  into  the  buggy  v/ith  him 
one  Kinney.  At  a  branch,  five  miles  from  town,  the 
horse  showed  decided  signs  of  sickness.  McElroy  and 
Kinney  consulted  together  and  decided  to  drive  him  on  to 
town,  in  order  to  get  him  to  the  owner,  who  was  a  livery- 
stable  keeper.  When  in  the  outskirts  of  the  town,  the 
horse  gave  out,  and,  after  being  led  a  short  distance,  could 
go  no  farther.  He  was  then  left  with  one  Cobb,  and 
McElroy  ran  about  half  a  mile  to  inform  Haynes  of  his 
condition.     When  the  latter  arrived,  the  horse  was  dead. 

The  evidence  was  conflicting  as  to  whether  the  conduct 
of  McElroy  was  improper  after  discovering  the  condition 
of  the  horse.  He  and  Kinney  testified  that  the  horse  was 
not  badly  treated,  but  that  McElroy  did  what  they  thought 
best,  under  the  circumstances,  and  as  he  would  have 
treated  his  own  horse.  Haynes  testified  that  the  conduct 
of  McElroy  was  not  only  negligent  but  cruel, 'and  that  rest 
was  necessarv  for  a  horse  with  scours.  Another  stableman 
testified  that  rest  would  have  been  best  under  the  circum- 
stances. There  was  also  evidence  as  to  people  who  lived 
along  the  road  and  at  whose  houses  McElroy  could  have 
stopped ;  and  as  to  the  value  of  the  horse. 

The  jury  found  for  the  plaintiiT  $185.62.  Defendant 
moved  for  a  new  trial  on  the  following  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi 
dence. 

(2.)  Because  the  court  charged  section  2064  of  the  Code 
as  applicable  to  the  case. 

(f3.)  Because  the  court  refused  a  non-suit. 

Tlie  motion  was  overruled,  and  defendant  excepted. 


GuKRRY  &  Sons  ;  C.  F.  Crisp,  for  plaintiff"  in  error. 

HintcJn  &  Mathews,  for  defendant. 

Jackson,  Chief  Justice. 
Samuel  H.  Hawkins  was  sued  by  W.  D.  Haynes  for  the 
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value  of  a  horse  hired  by  the  plaintiff  to  the  defendant 
and  which  died  in  consequence  of  the  trip..     The  plaintiff 
recovered  a  verdict  of  $185.00,  and  the  defendant,  having 
been  denied  a  new  trial,  excepted. 

But  three  points  are  pressed  on  the  motion  here ;  first, 
that  the  verdict  is  unsupported  by  sufficient  evidence 
and  contrary  to  law ;  secondly,  that  the  court  erred  in 
charging  that  "  in  all  cases  of  bailment,  after  proof  of  loss, 
the  burden  is  on  the  bailee  to  show  diligence;'^  and 
thirdly,  that  the  court  should  have  granted  a  non-suit. 

1.  The  horse  was  hired  for  a  trip  in  the  country  to  de- 
fendant's plantation,  and  was  used  by  an  employ^  of  Haw- 
kins.    He  seems  to  have  been  taken  sick  on  his  return, 
sottie  seven  or  eight  miles  from  town — Americus ;  was  ob- 
served to  be  sick,  particularly  at  the  five  mile  branch ; 
yet  the  employ^  of  defendant  did  not  stop,  but  pursued 
his  journey  to  a  short  distance  of  town — some  half  mile — 
where  he  left  the  horse  in  charge  of  one  Cobb,  and  ran  to 
plaintiff's,  a  half  mile  off,  to  let  him  know.     He  took  up 
a  man  on  his  return,  and  seems  to  have  kept  him  in  the 
bugg}'^  after  the  horse  became  sick,  if  he  did  not  take  him 
up  in  the  buggy  after  the  horse  was  sick.     Plaintiff  swore 
that  the  conduct  of  McElroy,  the  agent  of  defendant,  was 
wrong  and  cruel,  after  he  discovered  the  horse  had  the 
scours ;  that  rest  was  necessary.     People  lived  on  the  road, 
yet  no  help  was  asked  and  no  stop  made.  Horse  was  turned 
into  lot  with  two  mules  at  the  plantation,  and  all  ate  what 
the  plantation  horses  had  left  of  corn  and  fodder.     McEl- 
roy, it  seems,  did  not  go  to  the  lot,  but  Griffin,  who  seems 
to  have  been  the  overseer,  had  him  turned  in. 

Kinney,  the  ihan  whom  McElroy  took  in  the  buggy  with 
him,  and  McElroy  himself,  swore  that  all  was  done  for  the 
best.  They  thought  it  best  to  get  the  horse  home  to 
Haynes,  the  owner,  who  was  a  livery-stable  man  and  ex- 
pert in  the  diseases  of  horses. 

Under  the  ruling  in  31  G^«.,  348,  we  cannot  say  that 
there  is  not  sufficient  evidence  to  uphold  the  verdict  Dil- 


SEPTEMBER  TERM,  1883.  43 


Hawkins  vs,  Hayoes. 


igence  and  negligence  are  always  questions  for  them.  In 
that  case,  Thompson  vs.  Harloia^  the  (lf?tance  traveled  in 
the  day  was  thirty  miles ;  in  this,  twenty-  nx  to  twenty-eight. 
To  stop  and  rest  a  sick  horse  was  con^dered  diligence,  and 
not  to  do  so,  negligence,  in  that  case.  Why  not  in  this  ? 
In  the  case  at  bar,  the  day  was  quite  hot,  the  horse  sick 
with  scours,  and  the  plaintiff  swore  it  was  not  only  negli- 
gent but  cruel  not  to  stop.  He  was  driven  until  he  stopped 
himself,  and  there  he  died.  A  prudent  man  would  hardly 
have  treated  his  own  horse  in  that  wav,  and  ordinarv  dili- 
gence,  that  is,  that  of  a  prudent  man  with  his  own,  is  that 
which  is  required  by  the  law  in  this  case. 

2.  Of  course  the  court  should  not  have  granted  a  non- 
suit, if  the  evidence  supported  a  verdict.  We  think  it  did, 
and  verv  little  came  in  after  the  motion  to  non-suit,  and 
none  which  strengthened  the  plaintiff's  case. 

3.  There  was  no  error  in  the  charge  of  the  court.  It  is 
the  language  of  the  Code,  §2064.  This  is  a  case  of  bail- 
ment, and  it  is  the  law  "  in  all  cases  of  bailments."  Ix)ss 
does  not  mean,  as  argued,  casual  losing  of  things  bailed ;  it 
means  loss  to  the  bailor,  in  the  sense  of  injury  to  the  thing 
bailed.  It  is  used  by  this  court  as  synonymous  with  dam- 
age, an  alternative  for  damage,  in  the  construction  of  this 
very  clause.  In  58  Ga,^  on  page  437,  Warner,  Chief 
Justice,  said:  '-In  all  cases  of  bailment  in  this  state,  after 
proof  of  loss  or  damage,  the  burden  of  proof  is  on  the 
bailee  to  show  proper  diligence.  Code,  §206-t."  So,  in 
the  same  volume  of  reports,  page  306,  the  same  construc- 
tion is  applied  where  potato?sfell  off  in  weight  on  delivery 
by  the  carrier  at  the  place  of  destination.  See  also  28  Ga.^ 
550 ;  38  7i.,  32. 

And  such  ought  to  be  the  law  in  the  case  of  hiring 
horses.  The  hirer — the  bailor — entrusts  the  hor-^e  to  the 
person  who  hires  him.  He  cannot  tell  what  diliirence  was 
used;  he  only  knows  that  his  hoi'se  left  him  well  in  the 
morning,  as  is  sworn  in  this  case,  and  at  nightfall  he  is 
dead,  half  a  mile  from  home.  He  who  drove  the  horse, 
▼  71—4 
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and  was  with  him  all  the  time,  ought  to  show  what  dili- 
gence he  used,  and  the  agent  of  the  person  for  whom  the 
horse  is  hired,  stands  in  his  shoes,  and  the  bailee  must 
show  by  him  that  he  used  the  diligence  required  by  law. 
Judgment  afSrmed. 


Thomas  vs.  The  State  of  Georgia. 

■  1.  The  verdict  is  supported  by  the  evidence. 

:  2.  A  defendant  in  a  criminal  case  demurred  to  an  indictment  because 
of  defects  in  not  setting  out  the  oflfence  with  technical  certainty ; 
the  court  sustained  the  demurrer,  and  the  indictment  was  about 
to  be  quashed,  when  defendant  waived  its  insufficiency  and  went 
to  trial  by  consent : 
Held,  that  the  defendant  could  not  afterwards  object  to  the  admis- 
sion of  testimony  on  grounds  arising  out  of  the  insufficiency  of 
the  allegations, 
(a. )  Pleadings  cannot  be  waived,  but  if  defective  pleadings  are  be- 
fore the  court,  the  defects  may  be  waived . 

3.  Where  an  indictment  began  '*  State  of  Georgia,  Campbell  county," 
and  no  other  county  was  mentioned,  a  subsequent  allegation  that 
the  crime  was  committed  '*  in  the  county  aforesaid,"  sufficiently 
stated  the  venue. 

4.  An  allegation  in  an  indictment  that  the  defendant  ''in  the  county 
aforesaid,  on  the  25th  day  of  December,  in  the  year  of  our  Lord 
eighteen  hundred  and  eighty-two,  with  force  and  arms,"  etc. 
was  sufficiently  clear  and  specific  as  to  time.  The  repetition  of 
''then  and  there"  is  wholly  unnecessary  under  the  law  of  this 
state. 

'  5.  The  indictment  in  this  case  was  good.  It  alleged  all  the  essential 
constituents  of  the  crime  of  murder  so  plainly  that  the  nature  of 
the  offence  could  be  easily  understood,  and  was  sufficient.  An  al- 
legation that  a  person  was  killed  on  a  day  named,  means  that  he 
died  on  that  day.  The  indictment  need  not  allege  that  the  crime 
was  committed  "in  the  peace  of  the  state,"  or  that  the  defend- 
ant was  "of  sound  memory  and  discretion,"  or  that  the  pistol 
used  in  shooting  was  loaded  with  powder  and  ball. 
Noyembcr  6,  1883. 

» Criminal  Law.  Murder,  Indictment.  Pleadings.  Wai- 
ver. Before. Judge  Harris.  Campbell  Superior  Court 
February  Term,  1883. 

John  Thomas  was  indicted  for  the  murder  of  Lindsey 
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Weaver.  The  body  of  the  indictment  is  set  out  in  the 
decision.  The  evidence  for  the  state  showed,  in  brief, 
the  following  facts :  On  December  25, 1882,  defendant 
was  drunk ;  he  rubbed  against  Weaver,  cursed  him,  and 
seemed  determined  to  have  a  difficulty  with  him.  Weaver 
pushed  him  off  and  tried  to  get  rid  of  him,  but  defendant 
persisting.  Weaver  slapped  him ;  some  one  pulled  defend- 
ant away,  and  Weaver  went  down  the  street ;  defendant 
followed  and  again  sought  a  difficulty  ;  some  one  carried 
him  into  a  bar-room  and  tried  to  detain  him,  but  he  made 
a  disturbance,  and  being  allowed  to  go,  again  followed 
Weaver,  who  had  gone  down  the  street  and  taken  a  seat 
on  a  bench  in  front  of  a  store ;  defendant  went  up  to  him 
and  asked  if  he  wanted  to  die  or  was  ready  to  die ;  Weaver 
told  him  to  go  away,  that  he  (Weaver)  did  not  want  any 
fuss,  and  motioned  defendant  off;  defendant  replied  that 
he  would  kill  Weaver  anyway,  and  at  once  drew  his  pistol 
and  fired.  The  two  were  about  five  or  six  feet  apart. 
When  the  shot  was  fired,  Weaver  went  towards  defend- 
ant and  either  fell  against  him  or  caught  hold  of  him,  and 
both  fell  together.  Weaver's  brother  stepped  up  to  them 
and  raising  his  brother,  found  him  dead.  Within  a  few 
minutes  after  the  killing,  defendant  was  arrested.  He 
was  opening  a  knife.  His  pistol  was  picked  up  from  the 
ground  where  he  fell.  No  knife  was  seen  about  the  per- 
son of  Weaver. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows : 
Weaver  was  walking  on  the  street  with  a  woman,  when 
defendant  went  up  to  him,  and  striking  him  somewhat 
boisterously  on  the  breast,  demanded  a  Christmas  present. 
Weaver  had  a  knife  in  his  hand,  and  threatened  to  cut 
defendant  if  the  latter  did  not  go  away ;  there  was  a  con- 
siderable and  somewhat  extended  dispute,  during  which 
Weaver  slapped  defendant;  Weaver  kept  his  knife  open 
and  partially  concealed  under  his  coat ;  at  the  time  of  the 
killing,  defendant  went  up  to  Weaver  and  said  that  the 
latter  had  hurt  him  when  he  slapped  him ;  Weaver  pushed 
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him  off  and  said,  "  Go  away,  or  I  will  cut  you  open,"  still 
having  his  knife  in  his  hand;  defendant  stepped  back, 
drew  his  pistol  and  fired.  Immediately  upon;  the  firing, 
Weaver  ran  upon  defendant,  and  a  short  struggle  ensued, 
in  which  both  fell  to  the  ground.  Defendant's  coat  was 
afterwards  found  to  be  cut. 

In  his  statement,  the  defendant  claimed  that  Weaver 
had  raised  his  hand  as  if  to  cut,  when  he  fired,  and  that 
it  was  in  self-defence. 

The  jury  found  the  defendant  guilty,  and  he  was  sen- 
tenced to  be  hung.  He  moved  for  a  new  trial,  on  the  fol- 
lowing among  other  grounds :  . 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  admitted  evidence  as  to  when 
Weaver  was  shot,  when  he  died,  and  that  he  died  from 
the  effect  of  the  shot  fired  by  the  defendant. — The  objec- 
tion was  that  the  indictment  did  not  warrant  this  evidence, 
[The  indictment  is  set  out  in  the  decision.  The  presiding 
judge  certified  in  a  note  to  tlie  bill  of  exceptions  that  de- 
fendant's counsel  demurred,  specially  to  the  indictment,  on 
the  ground  that  there  was  no  allegation  that  death  ensued 
within  a  year  and  a  day  from  the  shooting;  that  the  de 
murrer  was  sustained,  and  an  order  was  being  prepared 
quashing  the  indictment,  when  counsel  for  defendant  with- 
drew the  demurrer  and  announced  that  they  would  go  to 
trial  on  the  indictment  as  it  was.] 

(3.)  Because  the  indictment  did  not  show  the  jurisdic- 
tion of  the  court 

(4.)  Because  the  indictment  did  not  show  when  or 
where  the  crime  was  committed. 

The  motion  was  overruled,  and  defendant  excepted. 

RoAx  &  RossER ;  J.  H.  LoNGiNo ;  George  Latham  ;  R. 
M.  HoLLEY,  by  brief,  for  plaintiff*  in  error. 

H.  M.  Reid,  solicitor  general;  P.  F.  Smith,  by  brief, 
for  the  state. 
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The  indictment  is  in  the  following  words,  after  the  usual 
heading  of  the  county  and  state  and  names  of  the  grand 
jurors : 

''  In  the  name  and  behalf  of  the  citizens  of  Georgia,  charge  and 
accuse  John  Thomas,  of  the  county  and  state  aforesaid,  with  the 
offence  of  murder ;  for  that  the  said  John  Thomas,  in  the  county 
aforesaid,  on  the  26th  day  of  December,  in  the  year  of  our  Lord 
eighteen  hundred  and  eighty-two,  with  force  and  arms  did,  unlaw- 
fully and  with  malice  aforethought,  kill  one  Lindsey  Weaver,  by 
shooting  the  said  Lindsey  Weaver  in  the  breast  with  a  pistol,  con- 
trary," etc. 

To  this  indictment  defendant  demurred,  which  was  sus- 
tained and  about  to  be  entered  of  record  and  the  bill  of 
indictment  quashed,  when  defendant  waived  its  insuffi- 
ciency and  went  to  trial  by  his  own  consent  thereunder. 
Pending  the  trial,  sundry  objections  were  made  to  the  in- 
troduction of  evidence  on  grounds  arising  out  of  the 
insufficiency  of  the  allegations  in  the  indictment  as  alleged 
in  the  demurrer,  which  the  court  overruled,  and  the  defend- 
ant having  been  convicted  of  murder,  moved  for  a  new 
trial  on  the  ground  of  error  by  the  court  in  so  ruling. 

Subsequently  the  motion  for  a  new  trial  was  amended 
by  adding  that  on  the  face  of  the  indictment  no  jurisdic- 
tion was  shown  to  try  the  case,  and  that  it  does  not  show 
when  or  where  the  crime  was  committed ;  and  for  these 
reasons  a  new  trial  should  have  been  granted. 

1.  We  see  no  error  in  overruling  the  motion  on  the 
ground  that  the  verdict  is  against  the  evidence.  There  is 
ample  testimony  to  sustain  it, 

2.  We  see  none  on  the  ground  made  in  respect  to  letting 
in  the  evidence.  If  there  were  defects  in  setting  out  the 
offence  with  technical  certainty,  the  defendant  waived 
them,  and  of  his  own  choice  went  to  trial  on  the  indict- 
ment; and  on  the  trial  was  estopped  from  making  points 
which  the  judge  sustained  on  demurrer  and  which  the 
solicitor  general  was  in  the  act  of  putting  on  record  and 
quashing  the  indictment  when  the  waiver  was  made.    It  is 
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true  that,  even  in  a  civil  case,  pleadings  cannot  be  waived, 
but  in  all  cases,  merely  defective  pleadings  being  before 
the  court,  defects  may  be  waived.  28  Oa,^  576 ;  43  /J., 
218. 

3.  Nor  do  we  see  any  error  in  overruling  the  motion  on 
the  want  of  jurisdiction  as  alleged  to  be  apparent  on  the 
bill  of  exceptions,  because  the  want  of  jurisdiction  is  not 
apparent  thereon.  It  is  distinctly  alleged  that  "  the  said 
John  Thomas,  in  the  county  aforesaid,  on  the  25th  day  of 
December,  in  the  year  of  our  Lord  eighteen  hundred  and 
eighty-two,  with  force  and  arms,"  etc.,  killed  the  de- 
ceased. What  county  aforesaid  ?  Campbell  county  is  the 
only  county  named  before,  anywhere  in  the  indictment, 
and  that  is  named  in  the  beginning  thereof,  thus :  "  State 
of  Georgia,  Campbell  county."  So  that  the  allegation 
meant,  by  using  the  words  "  in  the  county  aforesaid," 
Campbell  county,  and  could  not  possibly  mean  any  other 
county,  because  no  other  is  named  anywhere  in  the  in- 
dictment. Thus  the  place  is  most  distinctly  alleged  where 
the  deceased  was  killed.     13  Oa.<i  396,  400. 

4.  The  time  is  alleged  with  equal  clearness.  It  is  on 
the  25th  of  December,  1882.  The  mere  repetition  of 
"  then  and  there  "  is  wholly  unnecessary  under  the  law 
ot  this  state.     Code  §§4628,  4629  ;  13  Oa,  supra. 

5.  From  what  we  have  said,  it  will  appear  that  we  hold 
the  indictment  itself  good.  It  alleges  that  deceased  was 
killed  on  the  twenty-fifth  day  of  December,  1882.  If 
killed  on  that  day,  he  died  that  day.  The  jury  must  have 
so  understood  it,  and  the  law  is  that  if  the  indictment 
"  states  the  offence  in  the  terms  and  language  of  this  Code, 
or  so  plainly  that  the  nature  ot  the  offence  charged  may 
be  easily  understood  by  the  jury,"  then  it  "shall  be 
deemed  sufficiently  technical  and  correct." 

How  easy  to  understand  the  day  and  the  place  where 
this  crime  was  charged  ?  How  easy  to  understand  where 
the  deceased  was  killed,  when  he  was  killed,  who  killed 
him,  with  what  weapon  he  did  the  killing  and  with  what 
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motive,  to  wit,  "  with  malice  aforethought,"  he  did  kill 
deceased.  Code,  §4628  snpra.  The  allegation  is  the  very 
substance  and  essence  of  murder  as  defined  in  section 
4320  of  the  Code.  It  is  the  unlawlul  killing  of  a  human 
being  with  malice  aforethought,  and  all  these  constituents 
of  the  crime  are  distinctly  alleged ;  so  distinctly  that  the 
jury  understood  it  as  easily  as  if  there  had  been  pages 
of  iteration  and  reiteration,  without  study  or  explanation, 
perhaps  much  more  easily.  The  indictment  need  not 
allege  that  the  crime  was  committed  "in  the  peace  of  the 
state  "  or  that  the  defendant  was  '•  of  sound  memory  and 
discretion,"  or  that  the  pistol  was  loaded  with  powder  and 
Vail.  63  Oa.y  600 ;  47  76.,  524.  So  that  the  language  of 
the  Code  necessary  to  be  in  the  indictment  is  in  this,  and 
it  is  plain  enough  for  the  jury  to  understand  it  easily,  and 
the  law  makes  it  "  technical  and  correct." 

Therefore  we  do  not  see  wherein  it  is  wanting  in  tech- 
nicality and  correctness  before  verdict ;  but  assuredly  after 
verdict  in  substance  it  was  all  sufficient.  Code,  §4629, 
»upra ;  46  6a.^  322. 

'Judgment  affirmed. 


Forrester,  administrator,  vs.  Vason  et  ux. 

1.  Suit  was  brought  on  guardian's  bond  against  the  legal  represent- 
ative of  the  surety  thereon,  the  breach  alleged  being  a  failure  of 
the  guardian  to  pay  a  certain  amount  alleged  to  have  been  recov- 
ered against  him  on  a  bill  for  an  account,  the  decree  being  de- 
scribed and  its  date  given  in  the  declaration.  The  case  was  re- 
ferred to  an  auditor.  The  decree  described  in  the  declaration  was 
not  offered  in  evidence,  but  another  decree  was  offered  and  ad- 
mitted over  objection.  This  decree  was  based  on  a  bill  filed  by 
the  guardian  against  all  his  creditors  to  require  them  to  come  in 
and  interplead  for  the  settlement  of  the  priorities  of  their  respect- 
ive claims  on  the  proceeds  of  the  sale  of  the  debtor's  property. 
This  case  was  referred  to  an  auditor,  and  on  his  report  a  decree 
was  rendered  sustaining  the  objections  to  the  priority  of  the  ward's 
claim,  and  ordering  that  the  amount  which  the  auditor  had  re- 
I)orted  be  paid  out  of  the  fund  as  oth^r  simple  contract  debts : 
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Held,  that  the  admiRsion  of  such  decree  in  evidence  was  error.  It 
was  not  the  decree  set  out  in  the  declaration,  nor  a  general  judg- 
ment. It  was  merely  a  decree  in  a  contest  between  creditors  as 
to  the  distribution  of  the  proceeds  of  the  sale  of  the  debtor's  prop- 
erty. 

2.  There  must  be  a  binding  judgment  against  a  guardian  generally, 
and  not  on  a  particular  fund,  before  his  ward,  who  claims  that  he 
has  committed  a  breach  of  his  bond,  can  sue  the  surety  thereon, 
unless  the  guardian  be  joined  in  the  action,  or  is  without  the  jaris* 
diction,  or  has  placed  himself  in  the  position  of  a  debtor  liable  to 
attachment,  or  is  dead  and  his  estate  is  unrepresented. 

(a.)  In  the  present  case,  the  legal  representative  of  the  surety  is  sued 
alone ;  the  principal  is  neither  joined  with  him  nor  is  any  general 
judgment  or  decree  shown  agfiinst  such  principal. 

September  2&,  1883. 

Guardian  and  Ward.  Principal  and  Surety.  Bonds. 
Before  Judge  Bower.  Dougherty  Superior  Court.  April 
Term,  1883. 

Reported  in  the  decision. 

R.  F.  Lyon  ;  D.  H.  Pope,  for  plaintiff  in  error, 

Q.  J.  Wright,  for  defendants. 

Jackson,  Chief  Justice. 

Suit  was  brought  by  M.  E.  Vason  and  wife,  against  J. 
A.  Forrester,  administrator  de  bonis  non  on  the  estate  of 
George  W.  Collier,  on  the  bond  of  David  A,  Vason,  as 
gurxdian  of  Mrs.  M.  E.  Vason  before  her  marriage.  The 
case  was  referred  to  an  auditor,  and  was  tried  on  exceptions 
to  his  report,  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiffs.  On  the  refusal  of  a  new  trial  by  the 
presiding  judge,  the  case  is  brought  here  by  writ  of  error 
and  the  question  is,  should  the  new  trial  have  been 
granted  ? 

1  We  think  one  or  two  points  of  the  ruling  of  the  court 
demand  it.    The  declaration  alleged  that, 

**  Whereas  the  said  Marcellus  £.  Vason  and  his  said  wife  having 
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on  the  third  day  of  August,  1S65,  intermarried,  filed  their  bill  in 
chancery  against  the  said  David  A.  Vason,  as  guardian  as  aforesaid, 
returnable  to  the  June  term,  186(3,  of  the  superior  court  of  said  county, 
for  account  for  his  actings  and  doings  as  her  guardian,  and  upon 
which  a  judgment  in  favor  of  said  Marcellus  E.  and  wife,  was,  at  the 
April  term,  1874,  of  said  court,  rendered  against  said  David  A.  for  the 
Bum  of  twenty-six  hundred  and  thirty-seven  GO-lOO  dollars  principal, 
and  twenty-two  hundred  and  seventy-six  61-100  dollars  interest  to 
the  1st  of  April,  1873,  and  which  said  sum,  the  said  David  A.  has 
failed  to  pay,  and  that  said  David  A.  is  insolvent,  and  your  petitioners 
are  unable  to  compel  him  by  levy  and  sale  to  pay  said  sum.  *  * 
By  reason  of  which  the  said  J.  R.  Forrester,  as  the  administrator  de 
bonis  non  of  said  George  W.  Collier,  became  liable,'*  etc. 

ft 

So  that  the  breach  of  the  bond  alleged  in  the  declara- 
tion is  the  failure  of  the  guardian  to  pay  a  judgment  of 
the  character  and  on  the  bill  above  set  out.  No  such 
judgment  was  ofiered  in  evidence  by  plaintiffs ;  but  on  a 
bill  filed  by  David  A.  Vason  against  all  his  creditors,  to 
come  in  and  interplead  for  the  settlement  of  the  priorities 
of  their  respective  claims  on  the  proceeds  of  the  sale  of 
the  property  of  said  David  A.  Vason,  a  decree  on  the  re- 
port of  an  auditor  was  had  in  respect  to  the  claim  of  M. 
E/  Vason  and  wife,  and  this  decree  was  introduced  in  evi- 
dence, over  the  objection  of  defendant,  before  the  auditor. 
To  that  ruling  of  the  auditor  exception  was  taken,  and,  on 
demurrer,  the  exception  was  overruled. 

The  report  of  the  auditor  thereon  is : 

"Fourth  to  be  paid,  M.  E.  Vason  and  wife.  Trust  claim,  number 
6.  $4,913.71.  Number  57.  M.  E.  Vason  and  wife  account  and  settle- 
ment. D.  A.  Vason  having  been  the  guardian  of  M.  E.  Vason' s  wife 
in  1852.  Amount  claimed  $2,637.10,  with  interest  from  Ist  day  of 
January,  1861,  the  funds  having  gone  into  his  hands  prior  to  the  war. 
To  w^hich  D.  A.  Vason  replies  he  is  not  liable  because  he  funded 

$13,684.03  on  the ^day  of 1864,  under  an  order  of  the  judge 

of  the  superior  court,  in  Confederate  securities.    See  the  agreement 
and  entries  for  a  full  understanding  of  the  case. 

**  Allowed  OA  trust  claim: 

Amount  allowed $  2,637  10 

Interest  to  1st  of  April,  1873 2,276  61 


•71  »f 


Total 4,913  71 
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Upon  this  report,  which  was  excepted  to,  the  chancel- 
lor decreed  as  follows : 

''The  exceptions  to  the  claim  of  M.  £.  Vason  and  wife  be  sustained 
as  ^o  its  priority.  The  amount  reported  and  allowed  in  the  auditor's 
report  is  to  be  paid  out  of  the  funds  as  other  simple  contract  cred- 
itors.*' 

This  decree  is  the  only  judgment  which  was  put  in  evi- 
dence, over  the  objection  of  defendant,  before  the  auditor ; 
and  this  ruling  of  the  auditor  was  excepted  to,  and,  on  de- 
murrer, the  exception  was  overruled,  and  the  auditor  sus- 
tained by  the  court,  and  this  is  one  ground  of  the  motion 
for  a  new  trial. 

It  is  clear  that  the  evidence  offered  and  admitted  was 
inadmissible  under  the  pleadings. 

This  was  not  the  judgment  set  out  in  the  declaration, 
the  non-payment  of  which  is  the  alleged  breach  of  the 
bond.  It  is  not  a  judgment  upon  the  bill  of  M.  E.  Vason 
and  wife  vs.  D.  A.  Vason,  as  alleged.  It  is  no  general  judg- 
ment at  all  against  D.  A.  Vason.  It  is  simply  a  decree  in 
a  certain  case  made,  wherein,  on  the  sale  of  certain  prop- 
erty of  D.  A.  Vason,  the  proceeds  were  to  be  contested  for 
by  creditors,  and  that  "  the  amount  reported  and  allowed 
in  the  auditor's  report  is  to  be  paid  out  of  the  funds  as 
other  simple  contract  creditors,"  Most  clearly  it  was  in- 
admissible and  the  court  erred  in  not  sustaining  this  ex- 
ception to  the  ruling  of  the  auditor. 

2.  Moreover  the  point,  we  think,  pierces  the  heart  of 
the  caso  made  in  this  record  against  this  surety,  and  makes 
the  verdict  wholly  unsupported  by  evidence.  Not  only  is 
D.  A.  Vason,  the  principal  of  this  bond,  not  sued  in  the 
same  action  with  this  surety,  but  the  record  discloses  no 
judgment  at  all  against  him  on  thi&  bond ;  and  no  suit 
thereon,  legal  or  equitable,  prosecuted  to  judgment  or  de- 
cree ;  and  further,  it  discloses  no  judgment  or  decree  of 
any  sort  against  him  for  any  sum  of  money  to  be  paid  by 
him  generally,  and  which  this  surety  could  control  against 
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him  for  reimbursement,  should  he  pay  the  debt.  The  de- 
cree only  goes  to  payment  out  of  funds  then  in  the  pur- 
view of  the  court,  all  of  which  are  disposed  of;  and  al- 
though D.  A.  Vason  should  become  again  a  wealthy  man. 
Collier's  administrator  could  not  issue  or  use  an  execution 
based  upon  it  on  property  acquired  by  D.  A.  Vason  after- 
wards. 

Section  1819  of  the  Code  indicates  that  the  guardian 
should  be  sued  in  the  same  action  with  the  surety  unless 
"he  be  beyond  the  jurisdiction  of  the  court,  or  place  him- 
self ill  the  position  of  a  debtor  liable  to  attachment,  or  is 
dead  and  his  estate  unrepresented."  In  those  cases .  the 
section  declares  that  "  suit  may  be  commenced  against 
the  sureties  alone." 

The  proviso  in  the  section  looks  strongly  in  the  same 
direction  ;  "  Provided,  that  the^.  /a.  issued  upon  a  judg- 
ment obtained  against  the  guardian  and  his  sureties  shall 
not  be  levied  upon  the  property  of  the  sureties,  until  a 
return  of  nulla  hatia  as  to  the  guardian,  unless  the  prop- 
erty of  the  sureties  is  being  removed  from  the  county." 
The  statute  means  that  the  guardian  shall  be  sued,  so  that 
his  whole  estate,  present  and  future,  be  liable  to  a  judg- 
ment which  the  sureties  may  have  executed  on  that  estate 
before  it  can  come  upon  theirs ;  and  more,  that  they  may 
control  such  judgment  and  execution  against  him  so  long 
as  it  remained  of  force,  to  reimburse  them  what  they  had 
to  pay. 

The  last  clause  seems  intent  in  its  gaze  on  the  same 
thought:  "If  the  failure  to  sue  the  guardian  arose  from 
his  voluntary  act,  the  judgment  against  the  sureties  shall 
be  conclusive  in  any  suit  against  him,"  looking  to  a  suit 
by  sureties  for  reimbursement  as  well  as  by  the  ward  for 
the  breach  of  trust. 

Whilst,  therefore,  it  may  not  be  imperative  on  the  ward 
to  sue  the  guardian  in  the  same  action  with  the  sureties, 
yet  it  is  clear  that,  before  ho  can  make  his  money  out  of 
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the  sureties,  he  must  have  a  judgment  against  the  guar- 
dian on  which  execution,  with  return  of  nulla  bona^  can 
be  issued,  and  which  the  sureties  may  use  to  reimburse 
themselves,  should  the  guardian  ever  be  able  to  repay 
them.  There  is  no  such  judgment  or  decree  in  this  case; 
without  it,  there  can  be  no  recovery.  Under  the  old  law, 
judgment  had  to  be  obtained  against  the  guardian  in  some 
court  before  the  sureties  could  be  sued.  6  Ga,,,  303 ;  7 
/J.,  31.  The  Code  did  not  dispense  with  it  in  section  1819, 
nor  has  any  law  either  statutory  or  constructive  by  judi- 
cial decision  done  so.  There  must,  then,  be  a  binding  judg- 
ment against  the  guardian  generally,  and  not  on  a  partic- 
ular fund,  before  the  surety  can  be  sued,  unless  the  guar- 
dian be  joined  in  the  action  or  without  the  jurisdiction, 
or  be  in  the  condition  that  attachment  will  lie,  or  dead 
and  no  representative  on  his  estate. 
Judgment  reversed. 


Simmons  vs.  Camp. 

[This  case  was  argued  at  the  last  term,  and  the  decision  resenred.] 

1.  There  was  no  error  in  overruling  the  motion  for  new  trial  on  the 
first  six  grounds  thereof. 

2.  There  was  no  abuse  of  discretion  in  granting  the  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  evidence. 

3.  If  a  corporator  and  director  in  a  corporation,  individually  or  in 
connection  with  others,  got  possession  of  enough  of  the  assets  of 
the  company  to  pay  a  debt  thereof,  on  wiiich  he  was  a  surety,  he 
became  a  trustee  and  custodian  of  that  fund  to  pay  the  debts  of 
the  company ;  and  if,  instead  of  so  doing,  he  appropriated  the  funds, 
alone  or  in  c(*nnection  with  others,  to  make  money  for  himself  and 
the  others,  he  cannot  make  his  co-surety  contribute  to  the  pay- 
ment of  the  debt  by  re-imbursinghim,  unless  such  co-surety  par- 
ticipated in  the  misapplication  also  in  the  character  of  a  corporator 
and  director,  and  thus  also  a  trustee,  or  advised  the  misapplica- 
tion as  counsel. 

4.  If  the  co-surety,  as  counsel,  merely  advised  a  salo  of  property  of 
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the  company,  but  did  not  participate  by  his  advice  in  the  misap- 
plication of  the  fund  arising  from  the  sale,  then,  as  counsel,  he 
would  not  be  within  the  principle  ruled  in  Jones  vs,  Ilaivkins,  60 
Ga.f  52.  But  if  he  advised  tha*^^  *be  sale  would  Ikj  good,  in  the 
sense  that  debts  of  the  company  could  not  be  collected  from  the 
purchasers,  then  he  could  not  profit  by  that  advice,  but  would  be 
estopped  by  it. 
5.  Profits  realized  from  a  reinvestment  of  funds  misapplied,  stood 
upon  the  same  plane  as  zhe  principal. 

October  2, 1883. 

New  Trial.  Trustees.  Estoppel.  Corporations.  At- 
torney and  Client.  Before  Judge  Erwin.  Gwinnett  Su- 
perior Court.    September  Term,  1882. 

This  litigation  has  been  to  the  Supreme  Court  in  diflfer- 
ent  forms  three  times,  and  will  be  found  reported  in  62 
6a.,  73 ;  64  /</.,  726 ;  and  65  Id.,  674.    After  the  last  de- 
cision, the  complainant  amended  his  bill.     The  leading 
ground  for  relief  set  up  was  as  follows  r    The  Gwinnett 
Manufacturing  Company  was  solvent  at  the  time  what  is 
called  the  Maltbie  debt  against  the  company,  which  formed 
the  foundation  of  the  litigation,  was  created,  and  com- 
plainant was  a  mere  surety  thereon  ;  Camp,  who  indorsed 
before  complainant,  and  was  pursuing  him  for  contribu- 
tion as  a  co-surety,  was  a  stockholder  in  the  company,  as 
were  also  his  father  and  one  Steadman.     Complainant  sold 
Ids  stock  in  1862,  having  only  one  share  when  the  debt 
was  made,  and  selli  Ag  that  a  few  days  thereafter;  after- 
wards, large  dividends    were  made    and    certain    prop- 
erty of  the  company  was  sold ;  the  factory  was  burned  in 
1864,  and  the  debris  and  property  saved  were  sold  and 
appropriated  by  Camp  and  Steadman.     This  property  was 
more  than  enough  to  have  paid  the  debts.     The  stockhold- 
ers were  liable  for  the  debts  of  the  company,  and  the 
property  misappropriated  was  a  trust  fund  for  the  payment 
of  its  debts;  the  company  has  become  insolvent;  Steadman 
has  been  adjudged  a  bankrupt,  and  the  elder  Camp  is  dead, 
leaving  the  defendant  as  his  representative.     The  object 
of  the  bill  was  to  hold  Camp  responsible  for  the  funds  and 
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property  thus  misapplied  and  for  the  amounts  received  by 
him  individually  and  as  administrator  of  his  father,  to  have 
an  accounting  concerning  these  matters,  and  to  enjoin 
Camp  from  proceeding  against  him. 

The  answer  denied  the  leading  allegations  of  the  bill ; 
admitted  the  original  solvency  of  the  company,  its  present 
insolvency,  the  fire,  and  that  property  had  been  sold ;  but 
alleged  that  Steadman,  a  large  stockholder  and  the  agent 
and  superintendent  of  the  company,  sold  the  property  and 
applied  some  of  the  proceeds  to  the  payment  of  debts  and 
appropriated  the  balance.  It  was  also  alleged  that  while 
Simmons  sold  his  steck  in  1862,  he  purchased  other  stock 
in  1863,  and  acted  as  president  and  legal  adviser  of  the 
company  until  1870. 

Two  leading  questions  were  pressed  in  this  court :  first, 
whether  Camp  alone  or  with  Steadman  misapplied  funds 
of  the  company  sufficient  to  pay  the  Maltbie  claim ;  and 
second,  did  Simmons  take  part  in  it  as  a  member  of  the 
company,  or  as  legal  adviser  of  the  company,  or  of  Oamp 
or  Steadman  ?    The  evidence  showed  that,  after  Simmons 
sold  his  stock,  Steadman,  the  agent  and  superintendent, 
desired  his  assistance  in  operating  the  factory,  and  trans- 
ferred to  him  a  number  of  shares  of  stock,  the  agreement 
being  that  he  was  to  have  the  dividends  on  them  for  his 
services,  Steadman  guaranteeing  that  they  would  amount 
to  $1,000  per  month.     Simmons  acted  until  the  fire  in 
1864,  after  which  he  received  no  further  salary.     He  re- 
conveyed  the  stock  and  resigned  the  presidency  in  1865 
or  1866.     He  is  variously  spoken  of  in  the  evidence  as 
president  and  legal  adviser.     It  was  in  evidence  that  the 
sales  of  property  were  with  the  consent  of  the  stockhold- 
ers, and  Simmons  was  consulted  as  legal  adviser;  but  as  to 
what  was  the  extent  of  the  consultation  or  advice,  the  evi- 
dence is  meagre.    There  seems  to  have  been  no  directors  as 
distinguished  from  the  general  stockholders.  Of  the  property 
sold,  Steadman  purchased  some  machinery,  and  Camp  be- 
came part  owner  with  him  in  another  factory  to  which  it 
was  transferred. 
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The  jury  found  a  special  verdict,  and  on  it  the  chan- 
cellor decreed  a  perpetual  injunction  against  the  defend- 
^^t.  He  moved  for  a  new  trial,  which  was  granted,  and 
complainant  excepted. 

This  brief  statement  will  serve  to  explain  the  questions 
decided. 

W.  E.  Simmons  ;  S.  J.  Winn  ;  Mynatt  &  Howell,  for 
plaintiff  in  error. 

Clark  &  Pace;  T.  M.  Peeples;  Hillyer  &  Brother, 
for  defendant 

Jackson,  Chief  Justice. 

We  agree  with  the  judge  in  his  adjudication  of  the  first, 
second,  third,  fourth,  fifth  and  sixth  grounds  of  the  mo- 
tion, overruling  said  motion  on  those  grounds. 

With  his  grant  of  the  new  trial  on  the  seventh  ground, 
so  far  as  it  grants  it  as  contrary  to  evidence,  we  do  not  see 
clearly  how  we  may  legally,  according  to  repeated  rulings 
of  this  court,  interfere.  He  presided  on  the  trial  of  the 
case;  heard  all  the  testimony;  is  not  satisfied  with  the 
verdict,  and  it  is,  therefore,  right,  in  view  of  the  repeated 
rulings  of  this  court,  that  the  case  be  tried  again,  especially 
as  it  is  not  clear  from  the  record  what  relation  the  com- 
plainant bore  to  the  Gwinnett  Manufacturing  Company 
during  the  transactions  which  resulted  in  the  misapplica- 
tion of  the  proceeds  of  a  suflSciency  of  the  property  to 
have  paid  the  Maltbie  debt.  Was  he  still  a  member  of 
that  company  ?  Was  he  its  president  or  its  legal  adviser  ? 
And  to  what  extent,  if  at  all,  is  he  implicated  in  any  mis- 
application of  its  assets,  acting  as  president,  or  director, 
or  counsel  ? 

The  law  of  the  case,  we  think,  is  that  if  Camp,  oeing 
a  corporator  and  director,  individually  or  in  connection 
with  others,  got  possession  of  enough  of  the  assets  of  the 
company  to  pay  the  Maltbie  debt,  he  became  a  trustee  and 
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custodian  of  that  fund  to  pay  the  debts  of  the  company ; 
and  if,  instead  of  paying  those  debts,  he  appropriated  those 
funds,  alone  or  in  connection  with  others,  to  make  money 
for  himself  and  the  others,  instead  of  paying  the  Maltbie 
debt,  then  he  cannot  make  Simmons,  his  co-surety,  con- 
tribute to  its  payment  by  reimbursing  him,  unless  Sim- 
mons participated  in  its  misapplication  also  in  the  charac- 
ter of  a  corporator  and  director,  and  thus  also  S  trustee,  or 
advised  the  misapplication  as  counsel.  The  corporators 
had  a  perfect  right  to  sell  the  property  of  the  company; 
but  when  they  bought  it  themselves,  or  when  they  got  the 
money  for  it,  they  were  bound — all  being  directors  as  well 
as  corporators — to  apply  the  proceeds,  first,  to  the  pay- 
ment of  the  debts,  this  debt  of  Maltbie  among  the  rest, 
if  there  were  others  outstanding  and  not  barred. 

It  is  immaterial  whether  the  sale  was  fair  or  fraudulent ; 
as  trustees  of  a  fund  which  should  go  first  to  the  extin- 
guishment of  the  debts  of  the  corporation,  when  they  did 
not  apply  it  to  those  debts,  but  put  it  to  use  for  their  indi- 
vidual use,  they  became  legally  responsible  for  the  debt; 
and  if  Camp  was  such  trustee  and  did  so  misapply  enough 
of  the  fund  to  pay  the  Maltbie  debt,  he  cannot  make  Sim- 
mons contribute,  because  the  debt  was  paid  out  of  money 
in  his  hands  of  the  company,  which  the  law  made  it  his  duty 
to  apply  to  the  debts,  and  was  not  paid  with  his  own  money. 
But  if  Simmons  was  also  a  corporator  and  director,  and 
participated  in  the  misapplication,  he,  of  course,  cannot 
set  up  this  defence,  because  he  too,  in  such  a  case,  would 
be  using  the  money  of  his  cestui  que  trust  It  does  not 
matter  what  part  of  the  profit  went  into  Camp's  hands, 
and  what  into  the  pockets  of  others  acting  with  him,  he 
would  be  responsible  for  all;  because,  as  trustee,  he 
would  have  misapplied  all,  or  assisted  others  in  so  doing. 
And  so  in  regard  to  Simmons,  if  he  were  director  or  pres- 
ident and  participator  in  the  misapplication.  Code,  §3151. 
If,  as  counsel,  Simmons  merely  advised  the  sale,  but 
did  not  participate  by  his  advice  in  the  misapplication  of 
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the  fund  arising  from  the  sale,  then,  as  counsel,  he  would 
not  be  within  the  principle  ruled  in  Jones  vs.  Hawkins^ 
60  Ga.^  52.  But  if  his  advice  extended  legitimately  to 
that  extent,  then  he  would  be,  and  could  not  set  off  the 
fruits  borne  by  his  own  advice  given  for  fees  as  counsel. 
We  mean  to  say  that  if  Simmons  advised  them  that  the 
sale  would  be  good  in  the  sense  that  debts  of  the  company 
could  not  be  collected  from  them  as  purchasers,  then  he 
could  not  profit  by  that  advice,  but  would  be  estopped. 
The  same  principle  in  substance,  was  also  recognized  in 
Kennedy  vs.  Redwine^  59  G^a.,  327. 

So,  if  Simmons  advised  Camp,  as  his  counsel,  or  Stead- 
man,  as  his,  and  Camp  bought  from  Steadman,  that  the 
title  to  the  property  the  Gwinnett  Company  sold  would  be 
good  against  this  debt,  or  the  debts  of  the  company  generally, 
so  as  to  embrace  this,  then  Simmons  would  be  estopped  from 
setting  off  the  fund,  acquired  by  that  advice  as  to  title, 
against  Camp's  claim  for  contribution ;  but  if  the  advice 
of  Simmons  as  such  counsel  extended  merely  to  the  fact 
that  the  sale  itself  would  convey  title  out  of  the  company 
into  Camp  and  Steadman,  and  not  to  the  other  fact  that 
the  sale  would  be  good  against  this  debt,  or  the  debts  gen- 
erally so  as  to  embrace  this,  then  Simmons  would  not  be 
estopped  by  such  advice.  Were  the  debts  generally,  or 
this  debt,  in  contemplation  when  the  advice  was  given,  if 
given  at  all  ?-  Or  was  the  counsel  consulted  merely  in  re- 
gard to  the  power  to  sell  and  convey  in  the  manner  done  ? 
It  seems  to  us  these  would  be  pertinent  inquiries. 

Further,  it  seems  to  us'  that  the  profits  which  the 
respective  parties  realized  out  of  the  investment  of  the 
Gwinnett  company  into  the  other  company  or  partnership, 
might  well  enter  into  the  consideration  of  the  case  in 
equity  because,  if  Camp  were  tnistee  for  the  creditors 
of  the  Gwinnett  company,  he  was  for  Maltbie,  and  Maltbie 
had  a  right  to  make  him  account  for  profits  made  as 
trustee,  and  when  he  came  upon  Simmons  for  contribu- 
tion as  co-surety,  Simmons  would  also  have  the  right 

v71— 6 
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to  the  like  account  for  the  purpose  of  setting  those 
profits  off  in  equity  against  the  demand  for  contribu- 
tion, unless  his  legal  advice  to  Camp  or  Steadman  induced 
the  Newton  county  venture  as  one  safe  and  free  from  lia- 
bility  for  outstanding  debts  of  the  Gwinnett  company. 
We  use  the  expression  "  advice  to  Steadman,"  because  it 
.seems  that  Camp  bought  from  Steadman,  and  not  directly 
from  the  company  ;  if  Camp  bought  from  the  company, 

r Simmons'  advice  to  Steadman  could  not  affect  him  in  a 

^  contest  with  Camp.     Code,  §2332 ;  60  Oa.,  228. 

The  foregoing  points,  we  think,  are  clearly  deducible 
from  the  authorities :  Morawetz  on  Corp.,  p.  339 ;  Field 
on  Corp.,  §§172,  403;  8  Peters,  286 ;  21  Wallace,  616; 
7  Wallace,  392;  16  Howard,  307;  15  Mass.,  622;  16  Ih., 
14;  17  Barb.,  397  ;  29  7J.,  369;  Story's  Eq.  Jur.,  1262.  9 
Wis.,  194 ;  43  /J.,  433 ;  16  Md.,  456 ;  43  N.  H.,  268 ;  Thomp- 

:  son's  Li.  Off.  and  Agts.  of  Corp.,  p.  397  8  Ga.^  631  •  24 
75.,  690,  607 ;  69  Ih.,  327 ;  60  /*.,  52,  228. 

By  putting  to  the  jury  questions  which  will  elicit  the 
facts  on  the  points  indicated,  and  applying  the  law  thereon, 
we  presume  that  the  case  can  be  fully  and  finally  adju- 
dicated. 

We  add  that,  while  exception  to  a  decree  is  no  good 
ground  of  itself  for  new  trial  on  the  facts,  it  may  strengthen 
the  grant  of  it,  if  well  founded  ,  but  we  put  this  grant  not 
on  this  exception  at  all,  but  on  the  well  settled  rule  that 

.  this  court  does  not  interfere  in  the  first  grant  of  it  by  the 
presiding  judge. 

Exceptions  outside  of  the  motion  for  a  new  trial  are 
not  ruled,  because,  not  being  excepted  to  ^67i^7»^6  2^^, 

:they  are  not  here  in  time. 

We  are  not  prepared,  however,  to  say  that  if  Camp 

iTealized  as  a  stockholder  from  the  money  borrowed  from 
;Maltbie  enough  to  pay  the  Maltbie  debt  in  dividends,  it 
1»eiQg  invested  at  once  in  the  factory,  and  Simmons  real- 
ized nothing,  because  he  retired  at  once  from  the  factory, 
in  such  a  case  that  there  is  no  equity  in  this  fact,  if  a  fact. 
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in  bar  of  the  claim  of  contribution.     But  it  is  not  before 
lis  properly,  and  ^e  hold  it  an  open  question. 
Judgment  affirmed. 


Southwestern  Railroad  vs.  Thornton. 

1.  The  case  of  Bryant  <t*  Lockett  vs,  the  Southwestern  Railroad^  67  Oa,, 
212  and  68  Cfa.,  605,  grew  out  of  the  same  transaction  which  gave 
rise  to  this,  and  disposes  of  every  question  made  by  this  record  as 
to  the  relative  rights  and  duties  of  the  parties  to  the  contract  for 
transportation. 

2.  Where  one  railroad  company  contracts  to  transport  live  stock  over 
its  own  roads  and  a  part  of  the  road  of  another  company  which  is 
under  its  control  and  management,  and  damage  is  done  to  the 
stock  while  in  the  custody  of  the  latter  company,  through  its  neg- 
ligence and  inattention,  the  owner  is  not  confined  to  8U*i  on  the 
contract  against  the  company  making  it,  but  may  maintain  an 
action  against  the  company  inflicting  the  injury.  The  violaticn  of 
any  specific  duty,  whether  it  arises  from  the  law  or  fiows  from  re- 
lations created  by  contract,  express  or  implied,  accompanied  with 
damage,  gives  a  right  of  action ;  and  wlien  the  transaction  partakes 
both  of  the  nature  of  a  tort  and  of  a  contract,  the  party  complain- 
ant may  waive  the  one  and  rely  upon  the  other. 

(a.)  The  plaintiff  could  elect  against  which  of  two  wrong-doers  he 
would  proceed,  and  the  adjustment  of  damages  between  the  de- 
fendants does  not  concern  him. 

October  9, 1883. 

Railroads.  Damages.  Negligence.  Torts.  Actions. 
Parties.  Before  Judge  Clarke.  Terrell  Superior  Court. 
May  Term,  1883. 

Thornton  brought  suit  against  the  Southwestern  Rail- 
road, alleging  that  the  defendant  as  a  common  carrier,  had 
in  its  possession  for  transportation  and  delivery  to  plain- 
tiff at  Dawson,  Georgia,  a  car  load  of  mules ;  that  it  did 
not  do  its  duty  in  that  regard,  and  plaintiff  was  damaged 
in  tiirde  w*  ys :  First,  that  the  mules  were  delayed  for  four 
days  along  the  route  without  food  or  water ;  second,  that 
the  defendant  delivered  an  inferior  mule  in  place  of  one 
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of  those  entrusted  to  it ;  and  third  that  two  mules  were  in- 
jured. 

Defendant  demurred  to  the  second  item.  Plaintiff 
amended  by  alleging  that  defendant  would  not  deliver  any 
of  the  mules  unless  he  would  take  the  inferior  one  with 
the  others.     The  demurrer  was  overruled. 

On  the  trial,  defendant  admitted  that  plaintiff  proved 
the  items  of  damage  set  out  in  the  declaration,  but  insisted 
that,  under  the  contract  of  shipment  (which  was  drawn 
from  plaintiff  and  put  in  evidence  by  defendant),  it  was 
not  liable,  because  the  contract  was  with  the  Central  Rail- 
road, and  not  the  defendant ;  and  because,  under  it,  defend- 
ant was  not  liable  for  damages  occurring  before  the  mules 
reached  Dawson. 

It  appeared  that  two  car  loads  of  mules  were  shipped 
from  Atlanta ;  one  for  the  plaintiff  at  Dawson,  the  other 
for  Bryant  &  Lockett  at  Americus.  By  some  mistake  the 
cars  were  missent.  Thornton's  mules  being  stepped  at 
Americus  and  delivered  to  Lockett,  and  Bryant  &  Lockett's 
mules  being  carried  on  to  Dawson  where  plaintiff  refused 
to  receive  them ;  and  the  mistake  was  discovered  and  the 
mules  redelivered. 

The  same  transaction  has  been  before  the  court  in  67 
Ga.^  212,  and  68  76.,  805.  The  contract  of  shipment  con- 
tained the  following  provisions; 

''The  said  owner  and  shipper  do  hereby  assume  (and release  the 
said  railroad  from)  all  injury,  loss  and  damage  or  depreciation,  which 
the  animals,  or  either  of  them,  may  suffer  in  consequence  of  either  of 
tliem  being  weak,  •  »  »  »  and  from  all  other  damages  inci- 
dental to  railroad  transportation,  which  shall  not  have  been  caused 
by  the  fraud  or  gross  negligence  of  said  railroad  company.  And  it  is 
further  agreed,  that  the  said  owner  or  shipper  is  to  load,  transfer  and 
unload  said  stock  (with  the  assistance  of  the  company's  agent  or 
agents)  at  his  or  their  own  risk.  And  it  is  further  agreed  that,  '  : 
case  of  accidents  to,  or  delays  of  time  from  any  cause  whatever,  the 
owner  and  shipper  is  to  feed,  water  and  take  proper  care  of  the  stock 
at  his  own  expense.  And  it  is  further  agreed,  that  while  the  com* 
pany's  employes  shall  provide  the  owner  or  person  in  charge  o^  the 
stock  all  proper  facilities  on  trains  and  at  stations  for  taking  care  of 
the  same,  the  business  of  the  company  shall  not  be  delayed  by  tho 
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detention  of  trains  to  unload  and  reload  stock  for  any  cause  what- 
eyer." 

Under  the  charge  of  the  court,  the  jury  found  for  plain- 
tiff $250.00,  and  defendant  excepted  and  assigned  the  fol- 
lowing among  other  errors : 

(1.)  Because  the  court  charged  as  follows:  "The  de- 
fendant replies  to  these  claims,  first,  that  the  written  con- 
tract, shown  and  admitted  to  be  the  only  one  under  which 
the  mules  were  undertaken  to  be  brought  to  Dawson,  wna 
expressly  made  between  the  plaintiff  and  the  Central  Rail- 
road Company,  and  that  the  Southwestern  Railroad  Com- 
pany was  no  party  to  it,  and  therefore  cannot  in  this  suit  be 
made  liable  for  any  violation  of  said  contract,  or  for  any 
neglect  or  inattention  to  the  mules  during  transportation. 
On  this  point,  gentlemen,  the  court  charges  you  that  the 
Southwestern  Railroad  Company,  owning  part  of  the  line 
between  Atlanta  and  Dawson,  over  which  this  transporta- 
tion had  to  be  made,  and  whose  road  was  conceded  to  be 
under  the  control  of  the  said  Central  Railroad  Company 
as  lessee,  it  is  implied  in  this  contract  that  it  was  made 
for  both  of  said  companies  relatively  to  the  service  that 
each  was  to  render ;  and  to  that  extent  the  Southwestern 
Railroad  Company  is  to  be  considered  bo  much  a  party  to 
said  contract  as  to  be  liable  for  such  damages  as  are  here 
set  up  to  have  occurred  on  its  road,  provided  the  plaintiff 
has  the  right  to  recover  from  either  of  the  roads.'' 

[It  was  conceded  that  defendant  made  the  admissions 
stated.] 

(2.)  Because  the  court  charged  as  follows:  "Secondly, 
the  defendant  claims  that  by  the  express  terms  of  the  con- 
tract the  plaintiff  released  the  railroad  company  from  lia- 
bility for  damages  for  delay  in  transportation,  and  from 
neglect  of  feeding,  watering  and  proper  attention  to  the 
stock  during  the  delay,  and  assumed  the  duty  to  see  to  the 
due  care  of  the  stock  throughout  the  route.  On  this  point 
the  court  charges  you  that  if  the  said  railroad  company 
had  correctly  shipped  and  consigned  the  mules  to  the  plain- 
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tiff  at  Dawson,  and  delay  had  occurred  along  the  route, 
the  company  might  have  claimed  freedom  from  liability 
to  such  damages  during  the  delay.  But  if,  as  is  conceded 
by  the  defendant,  the  company's  employes  in  Atlanta 
erroneously  shipped  and  consigned  the  mules  to  Americus 
instead  of  Dawson,  and  by  reason  of  such  error  the  stock 
w^as  taken  off  and  delayed  at  Americus,  then  such  delay 
could  not  be  held  to  be  delay  occurring  in  the  line  of  ful- 
filment of  the  contract.  It  was  delay  caused  by  such  a 
violation  of  the  contract  of  the  shipper  as  would  relieve 
the  plaintiff  from  the  obligation  to  attend  upon  the  stock, 
and  make  it  the  duty  of  the  company  to  take  needful  care 
of  the  mules  during  the  delay.  If,  then,  upon  such  erro- 
neous shipment  several  days'  delay  occurred  at  Americus 
and  between  arrival  there  and  arrival  at  Dawson,  and  if 
during  that  delay  the  mules  were  damaged  by  want  of 
food  and  water  and  by  want  of  needful  care,  for  such 
damage  the  defendant  is  liable." 

S.  C.  Elam,  for  plaintiff  in  error. 

T.  H.  Pickett  ;  J.  G.  Parks,  by  J.  H.  Guerry,  for  de- 
fendant. 

Hall,  Justice. 

Another  case  growing  out  of  the  transaction  which  gave 
rise  to  this,  has  been  twice  before  this  court,  and  as  it 
seems  to  us,  effectually  disposes  of  every  question  made  by 
this  record,  as  to  the  relative  rights  and  duties  of  the  par- 
ties to  the  contract  for  transportation.  Bryant  cfe  Lockett 
V8.  Southwestern  Railroad^  67  Ga,^  212 ;  68  76.,  805. 

We  are  not  impressed  with  the  view  that  where  one 
common  carrier  enters  into  a  contract  to  transport  live- 
stock over  its  own  road  and  a  part  of  the  road  of  another 
company  which  is  under  its  control  and  management,  and 
that  damage  is  done  to  the  stock  while  in  the  custiody  of 
the  latter  company,  through  its  negligence  and  inattention, 
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the  owner  is  confined  to  a  suit  upon  the  contract  against 
the  company  making  it  for  redress  of  his  wrongs,  and  can 
not  maintain  an  action  against  the  company  inflicting  the 
injury.  The  violation  of  any  specific  duty,  whether  it 
arises  from  the  law  or  flows  from  relations  created  by  con- 
tracts, express  or  implied,  accompanied  with  damage,  gives 
aright  of  action;  and  when  the  transaction  partakes  both 
of  the  nature  of  a  tort  and  a  contract,  the  party  complain- 
ant may  waive  the  one  and  rely  solely  upon  the  other. 
Code,  §§2954,  2965  ;  see  in  connection  lb.,  2951 ;  49  Ga., 
208 ;  52  7J.,  466.  In  this  case  the  contract  was  made  with 
the  Central  Kailroad  and  Banking  Company.  No  con- 
tract was  made  with  the  Southwestern  Railroad  Company, 
to  which  the  stock  was  delivered  in  good  order,  and  while 
in  its  custody  was  injured  by  the  negligence  of  its  agents 
and  employes.  It  is  not  necessary  to  decide  whether  the 
plaintifis  had  an  action  against  the  Central  Railroad  Com- 
pany on  account  of  this  injury.  It  is  quite  suflScient  for 
all  purposes,  to  show  that  the  other  company  was  liable, 
and  that  the  plaintiff's  could  elect  against  which  of  two 
joint  wrong-doers  they  would  proceed.  Code,  §3012  ;  Gra- 
ham  vs.  Dahlonega  Gold  Mining  Company,  September 
term,  1883,  not  yet  published.  The  adjustment  of  dam- 
ages between  the  defendants  is  no  concern  of  the  plaintiff's. 
The  law  make3  ample  provision  for  this.  Code,  §§3075, 
3076.  The  only  difference  between  this  case  and  the 
others  cited,  is  that  in  them  the  mules  were  carried  beyond, 
and  m  this  were  stopped  short  of,  the  place  to  which  they 
were  consigned,  in  both  instances  the  mules  were  taken 
out  of  the  custody  of  the  party  appointed  to  take  charge 
of  their  feeding,  etc.  The  damages  complained  of  were  ad- 
mitted to  have  been  done  after  the  mules  were  taken  from 
the  custody  of  this  person. 
Judgment  affirmed. 
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HuGGiNS  VS.  HuGGiNS,  executor,  et  al. 

1.  The  derlarations  of  a  party  in  possession  in  favor  of  his  own  title 
are  ailmisib.e  to  prove  adverse  possession. 

2.  In  a  contest  concern  ng  the  title  to  land  betwen  an  executor  and 
certain  persons  claiming  to  be  donees  of  th  5  testator  under  a  ver- 
bal gift,  accompani  d  by  delivery  of  possession  an  I  the  erection 
of  valuable  improvements,  o  lo  of  the  pesons  so  claiming  was  in- 
competent to  testify  in  his  own  favor,  either  as  to  the  e*  tire  case 
or  as  to  the  character  of  the  improvements  made  on  the  land  since 
th3  testator's  death. 

3.  It  is  on  y  in  cases  of  intestacy  that  parties  can  claim  advance- 
ments or  be  compelled  to  account  for  them. 

February  9,  18?4. 

Evidence.  Title.  Witness.  Estates.  Advancements. 
Before  Judge  Harris.  Carroll  county.  At  Chambers. 
May  21, 1883. 

Reported  in  the  decision. 

R.  S.  BuRCH,  by  brief,  for  plaintiff  in  error. 

Orlando  McLkndon;  P.  H.  Brewster;  W.  A,  Tur- 
NER,  for  defendants. 

Hall,  Justice. 

The  executor  of  Asa  Huggins  offered  for  sale  a  certain 
parcel  of  land,  which  was  claimed  by  the  widow  of  testa- 
tor's deceased  son  for  herself  and  minor  children,  to  whom 
she  alleged  that  it  had  been  given  by  testator  in  his  life- 
time ;  that  he  had  bought  it  expressly  as  a  home  for  them ; 
had  put  them  in  possession,  in  pursuance  of  his  inten- 
tion, and  they  had  made  valuable  improvements  thereon, 
under  the  belief  that  they  were  the  owners  of  the  same, 
and  which  they  would  not  have  made  as  tenants  at  will. 
The  gift  was  verbal ;  the  testator  paid  for  the  land,  and 
when  he  did  so  took  title  to  himself. 

Before  this  claim  case  was  tried,  the  executor  filed  a 
bill  against  all  the  legatees  of  testator,  including  the  claim- 
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ants,  in  which  he  asked  a  construction  of  the  will,  and  also 
the  direction  of  court  as  to  the  distribution  of  the  estate 
which  he  represented.  On  the  trial  of  the  bill,  several 
issue?  of  fact  touching  this  claim  were  submitted  to  the 
jury,  all  of  which  were  found  against  claimants.  A  mo- 
tion was  made  for  a  new  trial  on  various  grounds,  and  was 
overruled.  It  is  necessary  to  consider  only  two  errors 
alleged  therein  and  now  insisted  on.  The  verdict  as  to 
the  other  grounds  of  the  motion  was  fully  sustained  by 
the  evidence. 

1.  It  is  urged  that  the  court  erred  in  admitting  the  say- 
ings of  the  donor,  while  he  was  in  possession  of  the  land, 
setting  up  title  therein  to  himself  and  denying  the  right 
of  the  donees.  Declarations  of  a  party  in  possession  in 
favor  of  his  own  title  are  admissible  to  prove  adverse 
possession.  Code,  §3774.  The  point  of  objection  here  is 
ruled  against  the  claimants,  in  Hansell  vs.  Bryan^  ex^r^ 
19  Gd.,  167. 

2.  In  this  contest  between  the  executor  and  the  donees, 
it  was  insisted  that  one  of  the  latter  was  a  competent 
witness  to  prove  the  entire  case ;  and  if  not  competent  to 
that  extent,  he  was  at  least  competent  to  prove  the  char- 
acter of  the  improvements  made  on  the  land  since  the 
testator's  death.  The  court  rejected  this  evidence,  hold- 
ing the  witness  incompetent  to  testify  as  to  any  of  the 
facts  for  which  he  was  offered.  Prior  to  the  passage  of 
the  act  of  1866,  Code,  §3854,  this  witness  would  have  been 
incompetent  at  common  law  for  any  purpose  whatever, 
and  under  the  exception  to  that  act  he  is  still  incompetent, 
one  party  to  the  contract  being  dead,  and  his  executor 
bringing  the  suit,  the  other  party  cannot  be  admitted  to 
testify  in  his  own  favor. 

8.  It  is  contended,  that  if  this  is  not  good  as  a  gift,  it 
is  available  as  an  advancement.  Since  there  is  a  will 
here  which  makes  no  provision  for  such  a  thing,  an  advance- 
ment is  manifestly  out  of  the  question.    It  is  only  in  cases 
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of  intestacy  that  parties  can  claim  advancements  or  be 
compelled  to  account  for  them.  Code,  §§2579, 2582,  2583 
and  citations. 

Judgment  affirmed. 


Smith  vs.  Singleton,  Hunt*  &  Company. 

1.  One  who  makes  a  contract  for  the  purchase  of  land  with  a  person 
assuming  to  act  slh  agent  of  the  owner,  and  subject  to  the  approval 
and  ratification  of  this  latter,  and  who  goes  into  possession  under 
the  contract,  which  is  never  ratified  by  the  owner,  is  a  tenant  at 

•  sufferance,  and  is  subject  to  be  dispossessed  by  the  statutory  pro- 
cess against  a  tenant  holding  over,  after  possession  has  been  de- 
manded and  refused. 

2.  There  was  evidence  to  justify  the  jury  in  finding  that  the  land  in 
controversy  was  redeemed  by  the  owner  after  the  tax  sale  thereof.. 
All  the  issues  pertaining  to  this  question  were  properly  submitted 
to  the  jury,  and  it  is  imnecessary  to  determine  whether  the  de- 
fendant, as  tenant,  had  a  right  to  purchase  and  have  a  conveyance 
made  to  him  under  the  tax  sale. 

3.  A  tenant  at  sufferance,  after  demand  made  and  refusal  to  deliver 
possession,  is  liable  for  rent  like  any  other  tenant  holding  over ;  and 
where  the  execution  of  a  warrant  for  his  removal  is  arrested  by 
counter-affidavit,  and  the  issue  thus  formed  is  found  against  him, 
he  is  liable  for  double  rent. 

October  2, 1883. 

Landlord  and  Tenant.  Contracts.  Actions.  Bent, 
Before  Judge  Fort.  Sumter  Superior  Court.  April  Ad- 
journed Term,  1883. 

Singleton,  Hunt  &  Company  proceeded  to  dispossess 
Smith,  as  a  tenant  at  sufferance.  He  filed  a  counter- 
affidavit.  On  the  trial,  the  evidence  showed,  in  brief,  as 
follows :  One  Calloway,  a  real  estate  agent,  assuming  to 
act  for  Singleton,  Hunt  &  Company,  sold  to  Smith  certain 
land,  subject  to  ratification  by  the  principals.  They  never 
ratified  the  trade,  but  subsequently  demanded  possession, 
and  upon  it  being  refused,  sued  out  this  warrant.  Prior 
to  this,  the  land  was  sold  for  taxes  and  bid  in  by  Smith. 
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The  evidence  was  directly  conflicting  as  to  whether  there 
had  been  a  redemption  after  the  tax  sale  or  not.  The  jury 
found  for  plaintiffs  the  land,  with  $5.00  per  month  rent 
from  the  date  of  demand  for  possession.  Defendant 
moved  for  a  new  trial  on  numerous  grounds,  which  need 
not  be  set  out  in  detail ;  it  was  overruled,  and  he  excepted. 
Three  questions  were  made  by  the  assignments  of  error : 

(1.)  Whether,  under  the  facts  stated  above,  Smith  was 
a  tenant  at  sufierance  and  subject  to  be  dispossessed  as 
such. 

(2.)  Whether  he  could  purchase  at  the  sheriff's  sale,  and 
what  was  the  effect  of  such  purchase. 

(3.)  Whether  he  was  liable  for  double  rent. 

W.  C.  Simmons  ;  0.  F.  Crisp  ;  Hawkins  &  Hawkins,  for 
plaintiff  in  error. 

GuERRY  &  Sons,  for  defendant. 

Hall,  Justice. 

The  material  question  made  by  this  record,  precisely 
stated,  is  whether  one  who  makes  a  contract  for  the  pur- 
chase of  land,  with  a  person  assuming  to  act  as  agent  of  the 
owner,  and  subject  to  the  approval  and  ratification  of 
the  latter,  and  who  goes  into  possession  under  this  con- 
tract, which  is  never  ratified  by  the  owner,  is  a  tenant  at 
sufferance,  and  subject  to  be  turned  out  of  possession  by 
the  statutory  process  against  a  tenant  holding  over,  after 
possession  has  been  demanded  and  refused. 

1.  That  the  defendant  in  the  warrant  did  not  enter  upon 
the  premises  as  a  wrong-doer,  is  evident.  He  went  there 
with  the  consent  of  the  plaintiff's  agent,  who  had  authority 
to  take  care  of  and  manage  the  same,  and  perhaps  to  rent 
them  out.  He  did  not  go  there  under  a  contract  of  rent, 
but  under  an  agreement  to  purchase,  if  the  agreement  was 
ratified  by  the  owner.  Although  he  remained  there  several 
years,  he  did  so  at  the  will  and  sufferance  of  the  proprie- 
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tor,  who,  though  apprised  of  the  circumstances,  never  rat- 
ified the  contract  made  with  the  party  acting  as  his  agent 
for  the  specified  purposes  above  set  forth,  but  who  had  no 
autiiority  to  sell,  and  who,  in  fact,  claimed  none.  The 
transaction  amounted  to  nothing  more  than  an  offer  to 
purchase,  which  was  never  accepted.  There  was  no  con- 
tract of  sale,  the  performance  of  which  could  have  been 
enforced,  either  at  law  or  in  equity.  No  rent  was  asked 
or  charged  until  the  owners  demanded  possession,  and  the 
defendant  refused  to  deliver  it.  According  to  Blackstone, 
2  Comm.,  150,  "  an  estate  at  sufferance  is  where  one 
comes  into  possession  of  land  by  lawful  title,  but  keeps  it 
afterwards  without  any  title  at  all."  The  same  definition 
was  recognized  and  acted  upon  by  this  court,  in  Oodfrey 
et  ah  vs.  Walker  et  al.^  42  Oa.y  562,  5Y5,  and  under  cir- 
cumstances very  similar  to  those  in  this  case;  indeed,  in 
all  material  respects,  the  two  cases  are  so  much  alike  that, 
on  principle,  it  seems  impossible  to  distinguish  them.  This 
case  is  clearly  distinguishable  from  Brown  vs.  Persons^  48 
6a.^  60.  There  the  party  was  in  possession  under  a  per- 
fected contract  of  purchase,  and  had  a  bond  to  make  him 
titles,  upon  the  payment  of  the  purchase  money.  His 
failure  to  pay  the  purchase  money  when  it  fell  due  did  not 
convert  him  from  a  vendee  into  a  tenant.  What  he  con- 
tracted for  was  the  entire  fee,  and,  until  dispossessed,  he 
had  a  perfect  right  to  redeem  by  complying  with  the  terms 
of  his  contract;  even  after  suit  brought,  and  before  judg- 
ment, he  could  thus  prevent  an  ouster. 

2.  It  is  not  necessary  to  determine  whether,  as  tenant 
the  defendant  had  a  right  to  purchase  and  have  conveyed 
to  him  the  land  he  occupied,  at  the  sale  of  the  same  for 
taxes.  It  is  evident  that  there  was  evidence  enough  to 
justify  the  jury  in  finding  that  this  land  was  redeemed  by 
the  owner.  All  the  issues  pertaining  to  this  question  were 
submitted  to  the  jury,  under  proper  instructions  from  the 
court. 

3.  A  tenant  at  sufferance,  after  demand  made  and  re- 
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fusal  to  deliver  possession,  is  liable  for  rent,  (Right,  ex 
dem.  Lewis  et  cU.  vs.  Beard,  13  East,  210 ;  S.  C,  7  /rf., 
new  ed.,  115  ;  Jackson,  ex  dem.  Livingston  V8.  Niven,  10 
Johns.  R,  335),  like  any  other  tenant  holding  over,  and 
where  the  execution  of  a  warrant  for  his  removal  is  arrested 
by  a  counter-affidavit,  and  the  issue  thus  formed  is  found 
against  him,  he  is  liable  for  double  rent,  and  this  was  the 
extent  of  the  finding  by  the  jury  in  this  case.  Code, 
§§2282,  2285,  4077  to  4081  both  inclusive. 
Judgment  affirmed. 


BRAnY,  guardian,  vs.  Brady. 

1.  Where  an  exemption  has  been  granted  by  a  judge  or  register  in 
bankruptcy  out  of  lands  subject  to  a  mortgage  lien,  such  exemp- 
tion is  no  more  subject  to  levy  and  sale  than  if  it  had  been  set 
apart  by  the  ordinary  having  jurisdiction  thereof. 

2.  The  bankrupt  court  has  exclusive  jurisdiction  of  all  matters  and 
proceedings  in  bankruptcy,  and  a  final  discharge  can  only  be  at- 
tacked and  set  aside  in  the  court  granting  it. 

(a.)  Every  court  is  vested  with  inherent  power  to  control  and  amend 
its  records,  judgments  and  processes,  and  to  correct  errors  and 
mistakes  in  them  When,  therefore,  an  assignee  has  made  a  mis- 
take in  numbering  the  lots  set  apart  as  an  exemption  to  the  bank- 
rupt, the  bankrupt  court  only  has  power  to  relieve  such  bankrupt 
against  whom  the  mistake  was  made  by  making  the  record  con- 
form to  what  really  transpired  in  the  proceedings,  and  this  could 
be  done,  though  the  bankrupt  had  been  discharged,  the  estate  not 
having  been  wound  up,  nor  the  assignee  discharged. 

(6.)  It  must  be  presumed  in  favor  of  the  court  that  its  action  in  the 
matter  was  regular  and  upon  such  notice  as  its  rule  of  practice  and 
procedure  required. 

(c.)  It  is  not  decided  how  far  such  claims  as  that  of  plaintiff,  if  not 
proved  in  the  bankrupt  court  are  barred  by  the  final  discharge ; 
because  the  facts  do  not  require  it. 

3.  Tlie  plea  of  adjudication  in  bankruptcy,  pending  the  proceedings 
in  that  court,  and  that  the  mortgaged  premises  had  been  set  apart 
as  an  exemption  prior  to  final  discharge  in  bankruptcy,  was  no  bar 
to  the  foreclosure,  and  was  properly  stricken. 

(a.)  Although  when  the  property  was  levied  on  the  debtor  employed 
counsel  to  prosecute  a  claim  filed  by  his  wife  and  children,  he  was 
aot  conclnded  by  the  result.    His  family  had  no  interest  in  hi^ 
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exemption  in  bankruptcy,  and  the  homestead  which  they  soagbt 
to  take  in  the  state  court  was  void. 
(6.)  A  verdict  in  a  claim  case  finding  the  property  subject  does  not 
debar  the  defendant  from  making  any  defence  he  may  havo  to  tho 
judgment  and  execution  issuing  thereon.  He  is  not  a  party  in  sach 
a  sense  as  to  be  concluded  by  the  verdict  and  judgment  in  the 
claim  case. 

September  85,  1883. 

Bankruptcy.  Homestead.  liens.  Ees  Adjudicata. 
Continuance.  Practice  in  Superior  Court.  Claim.  United 
States  Courts.  Before  Judge  Bower.  Sumter  Superior 
Court    October  Adjourned  Term,  1882. 

Reported  in  the  decision. 

QuEBRY  &  Son  ;  Hillyer  &  Brother,  for  plaintiff  in 
error. 

Hawkins  &  Hawkl^is  ;  E.  G.  Simmons  ;  0.  F.  Crisp,  for 
defendant. 

Hall,  Justice. 

On  the  4th  day  of  September,  1872,  Wright  Brady  made 
and  delivered  to  Jane  Brady,  as  guardian  for  certain  minor 
children,  his  three  promissory  notes,  each  for  the  sum 
of  $1,034.30,  and  due  respectively  on  the  first  day  of 
November,  1872,  1873  and  1874.  At  the  same  time  he 
executed  to  her  a  mortgage  on  lots  of  land,  numbers  218 
and  225,  located  in  the  16th  district  of  Sumter  county,  to 
secure  the  payment  of  these  notes.  She  commenced  pro- 
ceedings to  foreclose  this  mortgage  at  the  April  term,  1876i 
of  the  superior  court  of  that  county.  A  rule  nisi  was  then 
issued,  returnable  to  the  next  succeeding  term  of  that 
court,  and  was  duly  served  upon  the  defendant,  who  ap- 
peared and  showed  for  cause  why  the  same  should  not  be 
made  absolute  and  his  equity  of  redemption  in  and  to 
the  mortgaged  premises  should  not  be  barred  and  fore- 
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«lo«^,  that  he  was,  on  the  23d  day  of  July,  1876,  dul> 
madgpd  a  bankrupt,  upon  his  own  petition,  by  the  dis- 
Wct  court  of  the  United  States  for  the  Southern  District 
^'Georgia,  and  that  the  lands  in  question  had,  by  the or- 
"^f  of  said  court,  been  set  apart  to  him  as  an  exemption, 
^^der  the  act  of  congress  in  such  case  made  and  provided. 
**'*  defence  was  disallowed  by  the  court,  and  the  rule 
'^'ade  absolute.     To  the  decision  overruling  this  showing, 
^caption  was  taken,  and  the  case,  on  writ  or  error,  was 
^^Sht  to  this  court.     This  writ  of  error  was  withdrawn 
^^  the  judgment  of  th^  lower  court  was  thereby  affirmed, 
^^^cution  having  issued  upon  the  judgment  of  foreclos- 
"iT'  ^^d  been  levied  upon  the  premises,  Hattie  L.  Brady, 
e  "^if^B  of  the  defendant,  interposed  her  claim  thereto  as 
®  Pi'operty  of  herself  and  minor  children,  under  this  ex- 
JJ^Ption  in  bankruptcy  and  under  a  homestead,  which  she 
^8^d  had  been  set  apart  to  them  by  the  ordinary  of 
^^ter  county,  in  conformity  to  the  constitution  and  laws 
^  ^Ms  state.    This  claim  was  tried,  and  there  was  a  ver- 
^ct  finding  the  property  *'not  subject,  because  of  the 
"^oniestead."    A  motion  was  made  for  a  new  trial  and  re- 
IDSed,  and  the   judgment  overruling  this  motion  wa^ 
brought  to  this  court  on  a  writ  of  error  and  reversed,  fo^ 
the  reason,  as  it  seems,  that,  under  the  exemption  in  bank- 
ruptcy, the  claimant  and  her  minor  children  took  no  estate 
or  interest  in  the  property  exempted,  and  that,  in  assign- 
ing the  homestead  under  the  laws  of  this  state,  the  ordinary 
had  not  followed  the  requirements  of  the  constitution  and 
laws,  and  his  action  in  that  behalf  was  coram  non  judice 
and  void.*  When  the  case  was  again  called  for  trial  in  the 
lower  court,  the  claimant  sought  to  withdraw  it,  but  this 
was  objected  to  (she  having  already  withdrawn  one  claim 
to  the  same  premises),  and  the  trial  proceeded  ;  the  claim- 
ant declining  to  introduce  any  evidence  or  in  any  manner 
to  take  further  part  in  the  prosecution  of  her  case,  the 
property  was  found  subject.    To  this  ruling  and  decision 
she  excepted  and  brought  this  judgment  here  for  review 
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upon  writ  of  error,  and  the  judgment  of  the  lower  court 
was  affirmed  by  this  court.* 

Afterwards,  when  the  land  was  offered  for  sale,  the  de- 
fendant in  tlie  mortgage  ^/Z. /a.,  Wright  Brady,  interposed 
his  affidavit  of  illegality  to  the  same,  upon  the  ground  that 
lie  had  been  adjudged  a  bankrupt;  that  the  land  had  been 
sc  t  apart  to  him  as  an  exemption  by  the  bankrupt  court ; 
that  he  had  received  his  certificate  of  final  discharge  from 
all  debts  provable  in  bankruptcy  ;  that  the  debt  on  which 
this  judgment  of  foreclosure  was  founded  was  created  in 
1872,  long  subsequent  to  the  constitution  of  1868,  and  the 
legislation  founded  on  that  constitution  in  relation  to 
homesteads  and  exemption;  and  that  the  debt  was  not 
such  a  one  as,  by  the  provisions  of  the  state  law,  the  exemp- 
tion was  liable  to  pay. 

The  trial  of  this  affidavit  of  illegality,  was,  by  consent 
of  parties,  had  by  the  presiding  judge,  both  as  to  matters 
of  law  and  fact,  without  a  jury.  Upon  the  hearing,  the 
affidavit  of  illegality  vras  sustained,  and  the  plaintiff,  hav- 
ing excepted  thereto,  brings  her  writ  of  error  to  this  court, 
and  alleges  that  there  was  error, 

(1.)  In  finding,  under  the  law  and  undisputed  facts  of 
the  case,  that  the  defendant  had  any  valid  exemption  in 
bankruptcy  as  to  the  land  levied  on. 

(2.)  In  holding  that  the  defendant  was  not  concluded 
either  by  the  judgment  of  foreclosure  or  by  the  verdict 
and  judgment  in  the  claim  case. 

(3.)  In  adjudging  that  the  land  was  exempt  as  against 
plaintifi^s  execution  under  the  law  and  facts  of  the  case, 
and  in  sustaining  the  affidavit  of  illegality. 

1.  The  first  and  last  of  these  assignments  of  error  being 
substantially  the  same,  will  be  considered  together,  and 
amount  to  a  denial  of  the  power  of  the  district  court  of  the 
Umted  States,  sitting  as  a  court  of  bankruptcy,  to  set 
apart  to  the  bankrupt  an  exemption  from  lands  upon  which 
the  creditor  has  a  written  lien,  which  does  not  convey 
the  title  to  the  party  holding  the  lien,  as  in  the  case  of 
mortgages  in  this  state.    Code,  §1954. 

•68  Ga..  Sil. 
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As  a  general  proposition,  this  is  no  longer  an  open  ques- 
tion in  this  court.  Ross^  adnCr^  vs.  Worsham^  66  G^a.,  624, 
is  directly  upon  the  point,  and  rules  that,  where  an  exemp- 
tion is  granted  by  a  judge  or  register  in  bankruptcy,  out  of 
lands  subject  to  a  mortgage  lien,  such  exemption  is  no  more 
subject  to  levy  and  sale  than  if  it  had  been  set  apart  by 
the  ordinary  having  jurisdiction  thereof.  An  effort  is 
made,  however,  to  distinguish  the  present  case  from  that, 
because  it  is  claimed  that,  although  the  lots  of  land  en- 
cumbered by  the  mortgage  were  correctly  set  out  in  the 
schedule  attached  to  the  bankrupt's  petition,  and  were  in 
another  schedule  attached  to  the  same  petition  claimed  as 
an  exemption,  yet  lot«  of  a  different  number  from  those  so 
set  out  were  set  apart  as  such  exemption  by  the  assignee. 
It  is  clear  that  this  was  a  mistake  upon  the  part  of  the 
assignee.  There  were  no  other  lots  of  land  in  either  sched- 
ule than  those  in  dispute ;  the  assignee  could  not  have 
gone  outside  of  the  petition  and  schedule  for  property 
other  than  that  mentioned  therein,  and  to  which  the  bank- 
rupt neither  had  nor  claimed  title  to  allow  him  an  exemp- 
tion. Over  such  property  he  had  no  authority ;  it  was 
never  conveyed  to  him,  because  never  brought  within  the 
jurisdiction  of  the  court  from  which  he  derived  title,  and 
along  with  it,  his  power  to  act  in  the  premises.  After  the 
bankrupt's  final  discharge,  this  error  in  the  assignment  of 
the  exemption  was  corrected  by  an  order  and  judgment 
of  the  district  court  of  the  United  States,  upon  a  proceed- 
ing brought  for  that  purpose  by  the  bankrupt  against  the 
assignee,  of  which  the  plaintiff  in  this  case  had  no  notice^ 
although  the  correction  was  made  pending  the  litigation 
between  her  and  the  bankrupt,  in  the  state  court,  regarding 
the  subject-matter  of  the  exemption. 

2.  It  is  insisted  in  argument  here  that  the  district  court 
had  no  jurisdiction  to  pass  an  order  amending  its  proceed- 
ings in  this  particular,  after  the  final  discharge  of  the 
bankrupt;  that  its  authority  over  him  and  the  exemption 
allowed  him  then  ceased,  although  his  estate  had  not  been 
v71— 6 
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wound  up  and  the  assignee  had  not  been  discharged ;  and 
further,  that  the  judgment  correcting  this  mistake,  if 
made  at  all,  could  only  be  made  by  notice  of  that  particu- 
lar proceeding  to  the  plaintiif  in  this  case,  and  that  no  such 
notice  was  given  her. 

It  is  evident  from  the  schedule  that  the  debt  this  mort- 
gage was  given  to  secure,  had  been  returned ;  and  that  the 
holder  of  the  same  had,  with  other  creditors,  been  notified 
of  the  proceeding,  and  had  been  cited  to  come  forward  and 
participate  in  the  selection  of  an  assignee.  Whether  this 
notice  was  heeded  or  not  is  hnmaterial ;  when  the  assignee 
was  appointed  he  became  the  representative,  not  only  of 
the  bankrupt,  but  of  his  creditors,  and  no  proceeding, 
pending  the  bankruptcy  to  reach  any  portion  of  the  effects 
of  the  bankrupt,  could  be  prosecuted,  except  in  his  name. 
This  question  came  directly  before  the  Supreme  Court  of 
the  United  States  in  Glenny  vs^  Langdon,  98  U.  S.  R.,  20, 
and  it  was  there  held  that  property  belonging  to  the  bank- 
rupt's estate,  whether  included  in  his  petition  and  sched- 
ule, or  fraudulently  kept  out,  could  only  be  reached  by 
creditors  through  the  assignee,  who  is  subject  to  the  direc- 
tion and  control  of  the  court,  which,  for  good  cause  shown, 
may  compel  him  to  take  the  requisite  and  proper  steps  for 
the  complete  protection  of  the  rights  of  creditors.  If  this 
were  not  the  case,  each  creditor  might  proceed  in  his  own 
name,  "and  the  result  would  be  that  the  proceedings  in 
bankruptcy  would  be  transferred,  not  only  to  the  circuit 
courts  of  the  United  States,  but  to  every  state  court  within 
whose  jurisdiction  a  defendant  might  reside." 

By  express  enactments,  the  courts  of  bankruptcy  have  ju- 
risdiction "to  collect  all  the  assets  of  the  bankrupt ;  to  ascer- 
tian  and  liquidate  the  liens  and  other  specific  claims  there- 
on ;  to  adjust  the  various  priorities  and  conflicting  interests 
of  all  parties ;  to  marshal  and  dispose  of  the  different  funds 
and  assets,  so  as  to  secure  the  rights  of  all  parties,  and  dis- 
tribute the  assets  among  all  the  creditors ;  to  perform  all 
acts,  matters  and  things  to  be  done  under  and  in  virtue  of 
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the  bankruptcy,  until  the  final  distribution  and  settlement 
of  the  estate  of  the  bankrupt  and  the  close  of  the  pro- 
ceedings in  bankruptcy.     Rev.  Stat.  U.  S.,  §4972. 

By  a  similar  enactment,  the  jurisdiction  of  "  all  matters 
and  proceedings  in  bankruptcy"  is  vested  in  the  courts  of 
the  United  States,  "  exclusive  of  the  courts  of  the  several 
states.''     Id.,  §711. 

The  act  of  Congress  of  the  22d  Juno,  1874  (18  stat.  178), 
provides  '*  that  the  court  having  charge  of  the  estate  of 
any  bankrupt  may  direct  that  any  of  the  legal  assets  or 
debts  of  the  bankrupt,  as  contradistinguished  from  equit- 
able demands,  shall,  when  the  debt  does  not  exceed  five 
hundred  dollars,  be  collected  in  the  courts  of  the  state 
where  the  bankrupt  resides  havin*^  jurisdiction  of  claims 
of  such  nature    and   amount.''      This  is    the  onlv   ex- 
ception  to  the  exclusive  jurisdiction  of  the  district  courts 
over  "  matters"  in  bankruptcy,  and  its  extent  is  quite  lim- 
ited.    By  no  process  of  reasoning  or  construction,  can  it 
be  extended  to  "  proceedings  "  in  that  court.    In  Bodd  vs. 
Hammoch,  59  Oa.,  403,  this  court  denied  the  use  of  our 
courts  to  an  assignee  in  bankruptcy  to  recover  personal 
property,  claimed  to  belong  to  the  estate  of  the  bankrupt. 
It  was  held  that  this  property  in  the  hands  of  a  third  party 
was  a  matter  in  bankruptcy,  and  was  not  a  part  of  the  legal 
assets  belonging  to  the  estate,  as  contradistinguished  from 
equitable  demands,  in  the  sense  of  the  act  of  Congress. 
Judge  Bleckley  dissented  fr  )m  his  brethren,  because  he 
was  of  the  opinion  that  the  suit  did  not  relate  to  matters 
in  bankruptcy  within  the  raianing  of  that  statute ;  but  we 
are  not  to  conclude  from  this,  that  he  would  have  sanc- 
tioned any  interference  with  the  ordinary  proceedings  of 
that  court  by  other  tribunals,  as  the  correction  of  manifest 
errors  in  such  proceedings  made  in  the  disposition  of  any 
portion  of  the  effects  belonging  to  the  estate,  by  the  offi 
cers  of  the  court,  fuch  as  the  assignee  and  register,  under 
its  supervision  and  approval. 

It  is  safficient  to  say  that  every  court,  whether  it  exer- 
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cises  exclusive  or  concurrent  jurisdiction,  is  vested  with 
inherent  power  to  control  and  amend  its  records,  judg- 
ments and  processes,  and  to  correct  errors  and  mistakes 
in  them.     So  far  is  this  claim  to  exclusive  jurisdiction,  as 
recognized  by  the  bankrupt  act,  carried,  that  the  final 
discharge  of  a  bankrupt  can  only  be  attacked  and  set  aside 
in  the  court  granting  it.     Rev.  Stat.,  §5120.     Under  these 
.restrictive  clauses  in  the  act^  the  party  against  whom  the 
^stake  was  committed  could  have  been  relieved  from  its 
-consequences  in  no  other  court.  None  other  had  the  power 
to  hear  him,  and  to  act  so  as  as  to  relieve  him  effectually 
.by  making  the  record  conform  to  what  really  transpired 
in  the  proceeding.     And  it  must  be  presumed  in  favor  of 
the  court  that  its  action  in  the  matter  was  regular  and 
upon  such  notice  as  its  rules  of  practice  and  procedure  re- 
quired.    Its  judgments  must  be  held  as  conclusive  as  those 
of  other  courts,  in  matters  within  its  jurisdiction,  and  are  as 
liable  to  collateral  attacks  as  others. 

How  far  such  claims  as  that  of  plaintiff,  which  wap  not 
proved  in  the  bankrupt  court,  are  barred  by  the  certificate 
of  final  discharge,  we  have  not  decided,  only  because  the 
facts  of  the  case  do  not  demand  from  us  an  opinion  upon 
the  question.    The  only  debts  excepted  by  the  terms  of 
the  act  from  such  a  discharge  are  those  "  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalca- 
tion as  a  public  oflScer,  or  while  acting  in  any  fiduciary 
character"  (Rev.  Stat,  5117) ;  and  to  these  exceptions  the 
« courts,  by  construction  of  the  act,  have  added  one  other, 
viz.,  debi'^8  due  to  the  government,  upon  the  well  settled 
rule,  that  the  sovereign  is  never  brought  within  the  mean- 
ing of  such  acts,  unless  expressly  mentioned.     U.  S.  vs. 
Herron,  20  Wallace,  251 ;  92  U.  S.  R.  (2  Otto)  618.     Sub- 
ject to  these  limitations,  a  discharge  in  bankruptcy  releases 
the  bankrupt  from  all  other  claims,  debts  and  liabilities, 
etc.,  which  were  "  proved,  or  might  have  been  proved, " 
against  his  estate  in  bankruptcy.     Facilities  for  pleading 
his  discharge  are  afforded  by  the  act,  and  a  simple  and 
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easy  mode  of  making  such  defence  is  provided.  The  cer- 
tificate is  made  conclusive  evidence  in  his  favor  of  the  fact 
and  regularity  of  his  discharge.     Rev.  Stat.  §5119. 

3.  One  other  question  remains  to  be  determined,  and  that 
is  whether  the  afiiant  here  was  barred  from  availing  him- 
sielf  of  the  defence  set  up  to  this  execution  by  the  judg- 
ment rendered  against  him  in  the  court  below  upon  his 
defence  to  the  proceedijig  to  foreclose  this  mortgage,  and 
affirmed  by  this  court,  as  well  as  by  the  final  judgment 
rendered  against  the  claimant  in  the  case  wherein  he  was 
the  defendant  in  execution  and  his  wife  was  the  claimant, 
and  likewise  afiirmed  on  bill  of  exceptions  and  writ  of 
error  brought  to  this  court. 

The  plea  of  adjudication  in  bankruptcy,  pending  pro- 
ceedings in  that  court,  and  that  the  mortgaged  premises 
had  been  set  apart  as  an  exemption  prior  to  final  discharge 
in  bankruptcy,  was  no  bar  to  the  foreclosure,  and  was  prop- 
erly stricken.  Camminj  vs.  Clegg^  52  0%,^  605/  Hatcher 
vs.  JoneSj  53  Ik.,  208 ;  Price  vs.  Amisy  58  /6.,  604 ;  Toler 
vs.  Passmore,  62  76.,  263.  There  was  no  allegation  in  the 
case  before  the  court,  as  there  was  none  in  any  of  the  fore- 
going, that  the  plaintiff  had  proved  her  claim  in  bank- 
ruptcy, or  had  in  any  manner  participated  in  the  distribu- 
tion of  the  bankrupt's  estate.  The  striking  of  the  pleas, 
upon  demurrer,  on  this  ground,  left  nothing  to  be  con- 
cluded by  the  judgment  of  foreclosure.  It  went  as  though 
no  defence  had  been  set  up. 

Although  the  affiant  employed  counsel  to  prosecute  the 
claim  cases,  and  was  present  aiding  in  the  conduct  of  the 
trial,  he  was  not  bound  by  the  result.  The  claim  had  no 
foundation  to  rest  on ;  the  wife  and  children  manifestly 
had  no  estate  or  interest  in  the  exemption  allowed  the  de- 
fendant in  bankruptcy ;  and  the  homestead  set  apart  for 
their  benefit  by  the  ordinary  of  Sumter  county,  was  void 
for  want  of  jurisdiction  in  the  court  granting  it,  as  has  been 
decided  in  the  case. 

Besides,  a  verdict  in  a  claim  case,  finding  the  property 
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subject,  does  not  debar  the  defendant  from  making  any 
defence  be  may  have  to  the  judgment  and  eBectttion  issu- 
ing thereon.  He  is  not  a  party  in  such  a  sense  as  to  be 
concluded  by  such  verdict  and  judgment. 

There  is  no  error  in  the  several  rulings  of  the  court  be- 
low to  which  exception  has  been  taken. 

Judgment  affirmed. 


ZoRN,  Jr.,  trustee,  et  aL  vs.  Lamar  et  cU.^ 

1.  It  is  not  an  open  question  here  that,  where  a  jadgment  below  was 
consented  to  by  the  party  complaiamg  thereof,  his  writ  of  error 
will  be  dismissed. 

2.  Unless  the  judgment  excepted  to  be  final ,  or  wonld  have  been  final 
if  ruled  as  desired  by  the  excepting  party,  there  can  be  no  writ  of 
error.  While  the  case  is  pending  below,  it  canno  be  brought 
here  nnless  the  judgment  here  would  finally  dispose  of  it  as  re~ 
Bpects  th")  plaintiff  in  error. 

8.  Therefore,  where  an  equity  cause  against  two  joint  defendants  was 
referred  to  a  master  in  chancery,  and  on  exceptions  to  his  report, 
was  dismissed  as  to  one  of  the  defendants,  but  remained  pending 
as  to  the  other,  this  was  not  a  final  adjudication  to  which  the  com- 
plainants could  except ;  and  if  complainants  then  consented  to  a 
dismissal  of  the  case  as  to  the  i  emaining  defendant,  it  was  a  vol- 
untary judgment  from  which  a  bill  of  exertions  would  not  lie  at 
their  instance. 

(a.)  The  refusal  to  dismiss  as  to  a  defendant  may  be  ground  of  ex- 
ception by  him,  because  if  ruled  as  he  desired,  the  case  wonld 
have  been  finally  disposed  of  as  to  him ;  aliter  as  to  a  complain- 
ant who  pursues  two  or  more,  and  a  dismissal  is  had  as  to  one. 

4.  Parties  cannot  give  premature  jurisdiction  to  the  Supreme  Court 
by  consenting  to  a  final  judgment  in  the  court  below, 

5  A  bill  being  filed  to  open  a  decree  founded  on  a  settlement  or 
agreement  in  which  a  trustee  either  defr  uded  or  colluded  with 
his  successor,  and  influenced  him  to  get  the  consent  of  parties  in 
int^res^,  both  were  necessary  parties,  and  a  voluntary  dismissal  rs 
to  one  would  render  it  impossible  to  prosecute  the  case  against 
the  other. 

6.  The  whole  case  being  out  of  court,  exceptions  pendente  lUe  cannot 
be  filed. 

October  18  1883. 

*See  Sfixt  case  foUowing. 
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Practice  in  8upi?eme  Court    At  September  Term,  1883. 
Imparted  in  the  decision. 

-A.  D.  Hammond;  W.  A.  Hawkins;  J.  P.  Fort;  Hill 
^  Harris,  for  plaintiffs  in  error. 

Lanier  &   Anderson;    Bacon  &  Rutherford,  for  de- 

"^^^SON,  Chief  Justice. 

^      ^^oUon  was  made  to  dismiss  this  writ  of  error,  on  the 
juij^^^  that  the  plaintiffs  in  error  consented  to  the  final 
gftt^^^^ent  which  disposed  of  the  case  below,  and  thereby 
^'Vy^^  ^liis  court  jurisdiction  to  review  it.  "  Consensus  tollit 
Y^  ^^7»"  is  a  maxim  as  old  as  the  civil  law,  and  it  has 
^'^^  applied  to  the  common  law  from  the  times  whereof 
^e  memory  of  man  runneth  not  to  the  contrary;  espe- 
cially to  causes  brought  by  writ  of  error  for  reviev/.   This 
court  has  recognized  and  enforced  it,  and  it  is  not  an  open 
question  here  that  where  a  judgment  below  is  consented 
to  by  the  party  complaining,  his  writ  of  error  will  be  dis- 
missed.    7  6a,,  79,  227 ;  9  75.,  207 ;  33  /J.,  205 ;  60  7J., 
117 ;  64  7J.,  446.  These  cases,  some  of  them,  go  to  the  ex- 
lent  that  the  case  will  be  dismissed,  though  a  right  to 
except  were  reserved,  which  is  not  done  here.     Unlens 
the  judgment  were  final,  or  would  have  been  final  if  the 
point  had  been  ruled  as  desired  by  the  plaintiff  in  error, 
there  can  be  no  writ  of  error  here ;  or,  in  other  words,  ^ 
while  the  case  is  pending  below,  it  cannot  be  brought  here, 
unless  the  judgment  here  would  finally  dispose  of  it  as 
respects  the  plaintiff  in  error.     Code,  §4250 ;  64  Oa,,  368, 
430;  66  /J.,  673;  68  7J.,  463,  827,  and  numerous  other 
cases. 
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The  case  of  Shealy  vs.  Toole  et  al.^  66-  (?«.,  573,  is  ex- 
actly in  point.  The  bill  was  against  two  defendants  and 
non-suit  as  to  one.  The  complainant  was  plaintiff  in  error. 
It  was  held  no  final  judgment,  and  the  writ  of  error  was 
dismissed. 

Applying  the  principles  ruled  by  this  court  on  the  two 
points  above;  first,  that  a  party  cannot  except  to  what  he 
voluntarily  agrees  to,  and  secondly,  that  as  long  as  a  de- 
fendant remains  in  the  court  below  or  other  issues  remain 
untried  there,  the  case  is  pending  there,  and  no  final  judg- 
ment has  been  had,  so  as  to  allow  the  complainant  or 
plaintiff  below  to  except  otherwise  than  pendente  lite'^ 
and  we  shall  see  that  the  result  must  be  the  dismissal  of 
this  writ  of  error. 

The  bill  of  exceptions  shows  that  the  court  passed  this 
order  or  judgment : 

'  *  The  above  stated  case  having  been  referred  to  the  master  to  re- 
port, amongst  other  things,  whether  the  plea  filed  by  Henry  J.  Lamar 
to  said  bill  be  sustained  or  not*  the  same  being  a  plea  of  rei  adjwJUcaUi 
by  a  former  decree  rendered  by  this  court.  The  master  Laving  re- 
ported tha  facts  upon  said  plea,  and  having  found  as  his  conclusion 
of  law  that  the  said  plea  be  not  sustained,  and  the  said  report  coming 
before  the  court  upon  exceptions  of  law  by  H.  J.  Lamar  to  the  mas* 
ter's  report,  alleging  that  the  master  erred  in  finding  against  the  said 
plea,  and  the  said  question  of  law  having  been  argued  before  the 
court,  it  is  ordered  and  adjudged  that  the  master  erred  in  not  sus- 
taining said  plea,  and  it  is  further  ordered  and  adjudged  ih&t  said 
plea  be  sustained." 

And  thereupon  the  court  passed  the  following  addi- 
tional judgment : 

'*  The  plea  of  H.  J.  Lamar  having  been  sustained  by  the  court,  it 
is  ordered  that  the  bill,  so  far  as  H.  J.  Lamar  is  concerned,  be  dis- 
missed ;  and  it  further  appearing  that  no  report  has  been  made  by 
the  master  as  to  the  amount  in  the  hands  of  Dewberry,  by  consent 
of  complainant,  the  bill  is  dismissed  as  to  him,  without  prejudice  as 
to  the  rights  of  complainants  to  recover  whatever  may  be  in  his 
hands." 

It  is  too  clear  for  serious  argument,  that  when  Lamar's 
plea  was  sustained  and  the  case  was  dismissed  as  to  him, 
the  case  was  still  pending  as  to  Dewberry,  the  other  party; 
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^nd  therefore,  up  to  that  time  no  writ  of  error  lay  in 
'avorof  complainants,  there  having  been  no  final  dispo- 
sition of  the  case.     Voluntarily,  then,  and  by  and  with 
^oe  consent  of  complainants,  the  case  was  dismissed  by  the 
^^rt  as  to  Dewberry,  and  this  consent  judgment  finally 
^sposed  of  the  case.     From  it,  which  was  the  final  judg- 
'^ent,  the  complainants  cannot  come  here ;  because  they 
consented  to  it.     From  the  other  judgment,  dismissing  as 
^^  Lamar  they  cannot  come  here,  because  it  was  not  final 
*^  to  the  case,  nor  would  it  have  finally  disposed  of  the 
^^^  had  the  decision  on  the  plea  been  reversed  ;  for  then 
^  ^tiier  issues  would  have  remained  for  trial  as  to  Lamar 
and    liewberry  both.     Had  the  court  refused  to  sustain 
r^'^^^x-'s  plea  and  to  dismiss  the  bill  as  to  him,  he  could 
ave   trought  the  case  here,  because  it  would  have  finally 
yPo^ed  of  the  case  as  to  him  (68  Ga.y  463)  ;  but  the  com- 
^^^^nt  could  not,  because  his  case  against  Lamar  and 
^^  l>€rry,  or  either  of  them,  would  not  have  been  finally 
I^^^^ed  of,  other  issues  remaining  to  be  tried,  especially 
^  ^^^pects  Lamar.     68  Ga..  463. 

,  ^^^  that  it  is  clear  that  the  case  must  be  dismissed  for 
^^  reasons. 

.  ^*^t  there  is  another  reason.     The  party  cannot  precip- 

^^   the  case  here  before  final  judgment,  by  consenting 

.  *^^ve  the  case  go  out  of  court  below.     It  would  be  to 

^  this  court  jurisdiction  prematurely  and  in  opposition 

*u  ^^'  by  consenting  to  the  judgment  of  the  court  below; 

^t  is  by  assigning  as  error  that  which  the  complainants 

^^ed  to,  and  which  is  no  error  as  to  them,  on  the  same 

^Hi^ciple,  that "  consensus  tollit  errorem?^ 

And  in  this  case  there  is  yet  another  reason.  The  grav- 
^^en  of  the  bill  is  fraud  as  to  the  two  defendants,  Lamar 
and  Dewberry,  it  being  to  the  effect  that  Lamar  defrauded 
DewbeiTy.  If  not  a  bill  of  review,  the  bill  attacks  a  de- 
cree  for  fraud.  Lamar  and  Dewberry  are  parties  to  that 
decree,  and  must  be  joined  in  any  proceeding  to  overrule 
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or  set  it  aside.  So  that,  when  cofnsent  was  given  to  dis- 
miss as  to  Dewberry,  the  bill  could  not  proceed  as  to  La- 
mar, the  other  being  a  necessary  party.  The  bill  sought 
to  open  a  decree,  founded  on  a  settlement  or  agreement, 
whereby  the  property  was  turned  over  by  Lamar  to  Dew- 
berry, as  agent  or  trustee  of  the  complainants,  and  seems 
to  have  proceeded  on  the  idea  that  the  old  trustee,  Lamar, 
got  the  better  of  Dewberry,  the  new  trustee,  in  the  agree 
ment  and  the  decree  consequent  thereon,  and  that  Dew- 
berry, influenced  by  Lamar,  got  complainants  to  consent  to 
it.  Both  were  parties  to  that  decree.  Both  are  necessary 
parties  here,  and  the  voluntary  dismissal  as  to  one  ren- 
dered it  inequitable  and  impossible  to  proceed  against  the 
other. 

We  cannot  order  tlie  interlocutory  or  pendente  lite 
exceptions  to  be  filed  now,  because  there  is  no  case  left 
below  by  the  judgment  consented  to  by  the  complainants 
whereon  to  rest  an  exception.  The  whole  case  is  out,  and 
nothing  left  on  which  to  file  an  interlocutory  exception. 

From  a  cursory  examination  of  the  record,  we  incline  to 
the  opinion  that  the  judgment  of  the  court  below  on  the 
plea  of  res  adjudlcata  under  the  facts  reported  would  pro- 
bably have  been  afiirmed  had  the  case  been  heard  on  the 
merits ;  but  the  case  is  so  voluminous  that  we  cannot  speak 
with  any  degree  of  certainty  about  it,  and  indeed  are  not 
at  liberty  to  adjudicate,  as  the  writ  of  error  is  dismissed, 
and  with  it  this  points  We  merely  mention  it  in  passing, 
as  causing  us  less  reluctance  in  dismissing  a  case  of  some 
considerable  consequence  to  the  parties. 

Writ  of  error  dismissed. 
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ZoRN,  Jr.,  trustee,  et  al,  vs.  Lamar  et  aL  * 

^' After  the  judgment  of  the  Supreme  Court  has  been  pronounced, 

^  the  remitter  has  been  issued  and  transmitted  to  the  court  be- 

^1  tnd  there  received,  the  jurisdiction  of  this  court  ceases,  and 

*  motion  to  alter  the  judgment  pronounced  cannot  be  entertained. 

^^•)  BemUky  that  before  the  remitter  has  been  sent  to  the  court 

heJow,  but  after  the  judgment  dismissing  a  case  has  been  made  up 

^d  entered,  a  motion  to  reinstate  may  be  made  and  allowed  dur- 

Jng  the  term,  in  providential  cases,  but  not  otherwise. 

•  •▼here,  in  an  action  joint  in  its  nature,  a  dismissal  wcs  granted  by 

yi©  court  as  to  one  of  the  defendants,  this  finally  disposed  of  the 

Pmt  case,  and  the  plaintiff  might  bring  the  judgment  of  dismissal 

^  "iis  court  in  order  to  restore  the  joint  action  below,  to  which  he 

*«  entitled.    But  where,  after  a  dismissal  as  to  one  of  two  joint 

«end^ii^  by  the  court,  counsel  for  plaintiff  or  complainant  vol- 

^'^iy  dismissed  as  to  the  remaining  defendant,  and  thus  termi- 

'e<j  ^^  case,  and  rendered  it  impossible  for  this  court  to  restore 

.   ^*^t  defendant  to  the  joint  case  from  which  he  was  dismissed, 

^  ^*^it  of  error  will  be  dismissed. 

^""^ 15.  1884. 


Practice  in  Supreme  Court.     At  September  Term,  1883 

sported  in  the  decision. 

1^.  Hammond;  W.  A.  Hawkins;  J.  P.  Fort;  Hiil  & 
B^^^s ;  Harrison  &  Peeples,  for  movants. 

^^^^iBR  &  Anderson;  Bacon  &  Rutherford,  for  re- 
spondents. 

Jackson,  Chief  Justice. 

The  case  of  Zorn,  Jr.,  trustee,  et  aL  vs.  Lamar  et  aL  was 
dismissed  during  the  present  term,  while  the  cases  on  the 
Macon  Circuit  were  being  heard,  on  the  ground  that  the 
case  had  not  been  finally  disposed  of  by  the  court  below, 
except  by  the  consent  judgme  it  of  the  court  below  in  dis- 
missing the  bill  as  against  Dewberry,  it  being  there  pend- 

•Sec  next  case  preceding. 
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•  '  ■ '  -  ■        -    ..  - 

ing,  and  complainant  having  no  right  to  bring  it  here  be- 
cause of  the  dismissal  as  to  Lamar,  while  it  was  pending 
against  Dewberry  below. 

The  attention  of  this  court  having  been  called  to  two 
cases  which  at  first  glance  would  seem  to  militate  against 
the  idea  that  the  complainant  could  not  bring  a  writ  of 
error  here  on  a  judgment  against  Lamar  alone,  dismissing 
the  case  as  to  him,  on  our  own  action  an  order  was  taken 
calling  on  the  counsel  of  LaAiar  to  show  cause  why  the 
case  should  not  be  reinstated. 

They  show  for  cause,  first,  that  the  remitter  from  this 
court  certifying  the  dismissal  of  the  case  and  the  affirm- 
ance of  the  judgment  below  had  been  handed  by  the  clerk 
of  this  court  to  counsel  and  filed  in  the  office  of  the  clerk 
of  the  superior  court  during  term,  and  thus  that  this  court 
had  no  further  jurisdiction  of  the  case  ;  and  secondly,  that 
the  judgment  of  dismissal  was  right  as  pronounced,  and 
hence  the  case  should  not  be  reinstated. 

1.  In  respect  to  the  first  point,  it  is  enough  to  say  that 
the  great  current  of  authority  from  other  states  is  to  the 
eflFect  that  when  the  remitter  leaves  the  appellate  court 
and  is  received  in  the  court  below,  the  jurisdiction  of  this 
court  ceases.    21  Am.  Decisions,  p.  118,  and  notes. 

In  this  court,  in  the  case  of  Wilder  vs.  Lumpkin^  4  <?a., 
208,  the  court,  on  the  21st  page  of  the  report,  say :  "  The 
writ  being  dismissed  in  this  case,  on  a  subsequent  day  of 
the  same  term  a  motion  was  made  to  reinstate  it,  the 
security  on  the  appeal   having,  under  the  rule  of  this 
court,  consented  to  become  a  party.     The  motion  was  dis- 
allowed.    The  dismission  of  the  writ  is  a  judgment  of 
affirmance.     The  case  was  called  and  heard  in  its  order; 
the  minutes  of  the  court  for  the  day  were  closed,  and  no 
reason  is  given  for  the  motion  but  the  plaintifi^s  misap- 
prehension of  the  act  of  the  last  legislature.     The  motion 
comes  too  late.     We  cannot  now  open  the  judgment 
Such  a  practice  would  introduce  irregularity  and  confu- 
sion into  the  business  of  this  court.     If  this  motion  be  al- 
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lowed,  then  a  precedent  would  be  established  by  which, 
at  any  time  during  the  term,  all  judgments  rendered  on 
defective  pleadings  might  be  opened." 

In  Middlebrooka  et  al.  vs.  Middlebrooks  et  al.,  57  Ga., 
193,  a  motion  to  reinstat'O  was  refused,  though  the  counsel 
on  the  other  side  assented  to  its  being  reinstated,  because, 
when  he  moved  to  dismiss,  he  was  not  cognizant  of  an  agree- 
ment with  the  other  side  made  by  his  associate,  which 
would  have  changed  the  case  and  precluded  him  from 
making  tlie  motion. 

On  the  other  hand,  in  Bo  parte  Bradley,  63  Oa.,  566,  a 
case  was  reinstated  where,  by  providential  cause,  the  coun- 
sel, who  was  also  the  sole  party,  was  prevented  from 
reaching  the  court  when  his  case  was  called,  and  until  the 
Eastern  circuit,  on  which  docket  the  case  stood,  was  over, 
but  during  the  same  term  of  the  court.  It  does  not  ap- 
pear that  the  remitter  had  left  this  court  at  the  time 
action  was  taken  in  either  of  the  foregoing  cases. 

In  the  case  at  bar,  the  remitter  had  been  filed  in  the 
court  below,  but  in  term  and  not  in  vacation,  as  allowed 
by  oui  Btatnte.  Code,  §4287.  It  would  seem  from  our  own 
decisions  that  in  providential  cases,  a  motion  to  reinstate 
made  in.t^rm  would  be  allowed ;  but  in  other  cases  contra, 
the  remitter  not  having  gone  below.  And  as  the  current 
is  so  strong  in  other  appellate  courts  against  the  jurisdic- 
tion after  the  remitter  leaves  this  court,  unless  it  is  issuefd 
by  mistake  or  fraud,  it  would  seem  that  the  better  opinion 
is  that  this  court,  having  finally  disposed  of  the  case,  is 
precluded  from,  further  action  thereon. 

2.  But  pretermittin:^  that  point,  and  conceding  that  the 
case  is  in  fieri  during  the  entire  term,  and  even  after  the 
remitter  has  been  transmitted  to  the  court  below,  and  may 
be  reinstated  here  on  good  grounds,  we  are  quite  clear  that 
the  judgment  of  dismissal  made  before  is  right,  and  for 
that  reason  the  case  should  not  be  reinstated. 

The  cases  in  53  Oa.,  443,  and  63  lb.,  67,  are  distinguish- 
able from  this  at  bar.    There  it  was  h ^Id  that,  as  the  action 
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was  joint,  dismissal  as  to  one  defendant  finally  disposed  of 
the  joint  case,  and  hence  the  plaintiff  might  bring  that  judg- 
ment of  dismissal  as  to  one  here,  in  order  to  restore  the 
joint  action  below  to  which  he  was  entitled.  And  so  in  this 
case,  had  nothing  more  transpired  below,  the  complainants 
might  have  brought  the  dismissal  of  the  case  as  to  Lamar 
here,  probably,  as  the  bill  is  necessarily  joint,  that  is,  both 
Lamar  and  Dewberry,  being  parties  to  the  decree  attacked, 
were  necessarily  joined  in  the  bill ;  but  something  more 
did  transpire  below,  and  that  is  the  consent  judgment 
whereby  the  complainants  themselves  consented  to  the 
dismissal  also  as  to  Dewberry.  Thereby  a  fatal  blow 
was  given  to  the  joint  action  or  1)111,  by  consent;  and 
thereby  if  the  case  were  heard  here  as  to  Lamar,  and  the 
judgment  reversed  and  the  case  sent  back,  it  would  not 
be  the  joint  case,  but  a  case  against  Lamar  alone,  which 
could  not  be  tried  in  the  absence  of  Dewberry. 

It  has  been  intimated  that  Dewberry  might  be  made  a 
party  again.  Possibly  he  might.  But  the  case  must  be 
adjudicated  here  as  this  record  makes  it,  and  without  re- 
gard to  possible  action  hereafter  below.  And  inasmuch 
as  the  only  thing  that  gave  complainants  the  semblance  of 
right  to  bring  this  writ  of  error  here  is  the  neams^  the  liga- 
ment that  tied  Dewberry  and  Lamar  together  as  Siamese 
twins  in  this  suit,  so  that  to  kill  one  was  to  kill  both ;  and 
inasmuch  as  Dewberry  was  slain  by  themselves,  and  the 
act  of  sending  Lamar  back  would  not  reinvigorate  the 
twin  life,  but  tie  him  on  to  a  corpse,  this  court  will  not  do 
the  vain  act  which  could  not  restore  the  joint  suit,  but 
would  turn  it  into  a  several  suit,  which  could  not  stand  a 
moment  in  the  court  below. 

The  motion  to  reinstate  must  be  denied. 
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CoLDiNG  V8.  Williamson. 

An  action  for  the  amonnt  dne  on  advances  made  in  1873  brougnt  in 
1882  is  barred  by  the  statute  of  limitations,  apd  these  facts  appear- 
ing on  the  face  6i  the  declaration,  with  nothing  else  apparent 
therein  or  appended  thereto  to  take  the  case  without  the  operation 
of  the  statate,  the  action  was  properly  dismissed.  (Head-note  by 
thecoort) 

December  4,  1888. 

Actions.  Statute  of  Limitations.  Before  Judge  Oars- 
well.    Scriven  Superior  Court.    May  Term,  1883. 

Colding  brought  suit  against  Williamson  in  1882.  The 
body  of  the  declaration  and  the  exhibits  attached  thereto 
were  as  follows : 


<(< 


'The  petition  of  Silas  M.  Colding  respectfully  showeth  that  here- 
tofore, to  wit,  on  the  27th  day  of  March,  1873,  and  before  that  time, 
your  petitioner  and  James  S.  Turner,  as  copartners  using  the  firm 
name  and  style  of  Colding  &  Turner,  were  cotton  factors  and  general 
commission  merchants,  doing  business  in  the  city  of  Savannah,  of 
said  state.  That  on  the  day  and  year  aforesaid,  Benjamin  M.  Wil- 
liamson, of  said  county  of  Scriven,  being  indebted  to  them,  the  said 
Colding  <&  Turner,  in  a  large  sum  of  money  for  supplies  and  advances 
made  to  him  by  said  commission  merchants,  and  being  desirous  of 
obtaining  other  advances,  supplies  and  provisions,  and  other  articles, 
to  carry  on  his  business  of  farming  in  said  county,  gave  to  them  his 
promissory  note  for  the  amount  of  his  indebtedness,  and  did,  on  the 
day  and  year  aforesaid,  enter  into  his  contractor  obligation  under  his 
hand  and  seal,  whereby  he  covenanted  and  agreed  to  send  to  s^d 
Colding  &  Turner  *  a  sufficient  amount  of  cotton  or  other  produce,' 
not  only  to  pay  said  note  at  maturity,  but  to  pay  all  other  advances 
made  to  liim,  all  of  which  will  appear  by  reference  to  the  paper  hereto 
annexed,  marked  "Exhibit  A/'  and  which  is  a  copy  of  the  note  and 
agreement  referred  to.  Petitioner  would  further  show  that,  reljring 
npon  the  agreement  so  made  as  aforesaid,  under  the  hand  and 
seal  of  the  said  Benjamin  M.  Williamson,  they  made  other  large  ad- 
vances to  the  said  Benjamin  M.  Williamson  in  supplies,  provisions, 
and  other  articles.  Petitioner  would  further  show  that  the  said  Ben- 
jamin M.  Williamson  utterly  failed  to  ship  to  the  said  Colding  &  Tur- 
ner a  sufficient  amount  of  cotton  or  other  produce  to  pay  for  said  ad*- 
vances  so  made  as  aforesaid  under  said  contract.  But  petitioner 
would  further  show  that  the  paper  hereto  annexed,  marked  "Ex- 
hibit B,"  contains  a  statement  of  all  the  advances  made  under  said 
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contract,  and  contains  also  a  statement  of  all  the  credits  to  which  the 
said  Benjamin  M.  Williamson  is  entitled  thereunder.  Wherefore, 
your  petiiioner  claims  that  the  said  Benjamin  M  Williamson,  under 
and  by  virtue  of  said  contract,  for  advances  so  made  thereunder,  was 
indebted  to  the  said  Colding  &  Turner,  on  the  13th  day  of  Marcli, 
1874,  tlie  sum  of  sixty-one  dollars  and  thirty-seven  cents,  besides  ac- 
cruing interest  at  bank  rates,  to  wit,  the  sum  of  13  per  cent,  per  an- 
num. Petitioner  would  further  show  that,  though  often  requested, 
the  said  Benjamin  M.  Williamson  utterly  fails  and  refuses  to  pay  said 
sum  of  money  so  due  as  aforesaid  for  advances  made  under  and  by 
wtue  of  said  contract  Petitioner  would  further  show  that  since  said 
13th  day  of  March,  1874,  said  contract  so  made  on  said  27th  day  of 
March,  X873,  as  well  as  all  rights  connected  therewith,  has  for  a  valu- 
able consideration  been  assigned  and  transferred  to  your  petitioner ; 
wherefore,  your  petitioner  says  tliat  the  said  Benjamin  M.  William- 
son,  under  said  contract,  is  indebted  to  him  the  said  sum  of  sixty- 
one  37-100  dollars,  besides  said  bank  rates  of  interest  thereon,  from 
said  13th  day  of  March,  1874,  and  his  reasonable  costs  and  attorneys' 
fees  in  this  behalf  laid  out  and  expended,  all  of  which  he  refuses  to 
pay." 

"Exhibit  A.'' 
"♦400.00  Savannah,  Ga.,  March  27th,  1873. 

On  or  before  the  first  day  of  November  next,  I  promise  to  pay  to 
Coiding  &  Turner,  or  ordbr,  four  hundred  dollars,  for  value  received- 
Jjiterest  at  banking  rate  after  maturity. 

Benj.  M.  Williamson,  [sbal.]*^ 

"In  consideration  of  fertilizers  and  other  supplies  to  the  amoun, 
of  four  hundred  dollars,  furnished  me  by  Messrs.  Colding  &  Turner, 
cotton  factors  and  general  commission  merchants,  of  Savannah,  Ga., 
(said  firm  composed  of  Silas  M.  Colding  and  James  S.  Turner)  to 
enable  me  to  carry  on  my  business  of  planting  during  the  present 
year,  in  the  county  of  Scriven,  state  of  Georgia,  and  for  which  amount 
I  have  hereunto  given  them  my  note  attached,  and  for  securing  tlie 
prompt  payment  of  said  amount  at  maturity  of  said  note,  (as  well  as 
to  secure  the  payment  of  all  other  advances  they,  the  said  Colding 
&  Turner  may  make  in  provisions,  farming  utensils  or  otherwise),  I 
hereby  give  and  grant  unto  the  said  Colding  d:  Turner  and  create  in 
their  favor  a  lien  on  all  my  crops  of  cotton,  com,  etc.,  growing  or  to 
be  grown  during  this  year  in  the  county  and  state  aforesaid,  and  also 
upon  all  my  farming  implements,  and  stock  of  all  kinds.  And  I 
hereby  pledge  myself  to  send  to  said  Colding  &  Turner,  at  Savannah, 
Ga. ,  for  sale  for  my  account,  at  least  a  sufficient  quantity  of  cotton 
or  other  produce  to  pay  said  note  at  maturity,  as  well  as  other  ad- 
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Tances,  together  with  interest,  commission,  bank  premium  and 
charges,  as  customary.  In  the  event  of  a  failure  to  pay  said  note  at 
ma  luity  and  other  advances  as  before  mentioned,  then  and  in  that 
case,  I  empower  said  Colding  &  Turner  or  their  assigns  to  foreclose 
this  lien  by  the  most  summary  legal  process.  And  I  further  covenant 
and  agree  that  in  case  of  a  foreclosure  ot*  thii|  lien,  to  pay  all  attor- 
ney's fees,  cost  of  court,  etc.  And  I  further  bind  myself  to  send  the 
balance  of  my  crops  to  the  said  Colding  &  Turner  at  such  times  as  I 
may  get  it  ready  for  market,  or  at  my  convenience. 

I  covenant  that  there  are  no  liens  whatsoever  upon  the  crops  and 
property  above  mentioned,  except  those  held  by  Colding  &  Turner. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  at  Sa- 
Tannah,  Geo.,  this  twenty-seventh  day  of  March,  1873. 

Benj.  M.  Williamson,  [seal.] 

Signed,  sealed  and  delivered  in  presence  of 

W.  J.  Morgan, 
John  C.  McGrew." 

The  foregoing  indorsed  as  follows :  "  Colding  &  Turner  " 

The  paper  marked  "  Exhibit  B,"  referred  to  in  the  declar- 
ation, was  attached  thereto.  It  was  a  bill  of  particulars 
setting  forth  advancements  and  supplies  from  Dec,  1872, 
to  Dec,  1873. 

On  motion,  the  court  dismissed  the  case,  on  the  ground 
that  it  appeared  on  the  face  of  the  declaration  that  it  was 
barred  by  the  statute  of  limitations.    Plaintiflf  excepted. 

Black  &  DBLL,'by  brief,  for  plaintiflf  in  error. 

No  appearance  for  defendant. 

Jackson,  Chief  Justice. 

1.  It  will  be  seen  from  the  report  of  the  declaration, 
and  exhibits,  which  make  a  part  of  it,  that  the  suit  is 
brought  to  recover  the  balance  of  advances  made  in  1873, 
and  not  upon  the  promissory  note  nor  for  breach  of  cove- 
nant for  not  furnishing  cotton  wherewith  to  pay  for  those 
advances.  It  is  therefore  the  balance  of  an  open  account 
made  in  1873,  and  as  it  was  not  brought  until  1882,  the 
account  is  most  clearly  barred  by  the  statute  of  limitations. 

Even  had  a  part  of  the  $400.00  note  been  unpaid,  it 
V  71-  -7 
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would  have  been  barred,  because  the  note  is  not  a  sealed 
instrument  Under  our  statute,  no  mention  being  made  of  the 
seal  in  the  body  of  the  note.     Code,  §§2915,  2917. 

If  it  had  been  an  attempt  to  foreclose  the  lien,  which 
is  the  legal  effect  of  the  other  paper  annexed  to  the  declar- 
ation, it  would  also  have  been  barred.  The  lien  was  made 
under  the  act  of  the  24th  of  February,  1873.  See  acts 
1873,  section  6th,  p.  43.  The  lien  appears  to  have  been 
confined  to  the  crop  of  that  year,  1873,  in  this  case,  by 
the  aforesaid  section  of  the  act,  the  language  being,  ^^  and 
shall  only  exist  as  liens  on  the  crop  of  the  year  in  which 
tliey  are  made ; "  and  would  be  thereafter  wholly  inopera- 
tive, it  would  seem. 

Besides,  by  the  terms  of  the  covenant  in  the  paper  giv- 
ing the  lien,  the  contract  exhibited  to  the  declaration,  the 
lien  and  obligation  is  confined  to  the  crops  of  that  year. 
The  remedy  of  the  party  was  by  foreclosure  of  the  lien 
according  to  law;  and  by  the  act  of  1873  supra^  section  17, 
that  foreclosure  was  to  proceed  under  section  1969  of  the 
then  Code  and  the  acts  amendatory  thereof,  which  will  be 
found  embodied  in  §1991  of  the  present  Code,  and  which 
requires  a  demand,  etc.,  and  a  prosecution  of  the  action 
to  foreclose  within  one  year  after  the  maturity  of  the  debt. 
54  Oa ,  167. 

So  that,  let  the  plaintiff  have  sued  on  the  lien,  although 
under  seal,  the  bar  of  the  one  year's  statute  would  have 
been  in  his  way,  and  no  matter  where  he  looked  through 
the  papers  attached  to  his  declaration  or  at  the  declaration 
itself,  on  the  face  thereof  his  suit  was  barred  and  should 
have  been  dismissed  on  demurrer.  The  seal  could  give 
the  contract  or  covenant  no  longer  life  than  the  statute, 
its  creator,  authorized ;  and  that  was  ephemeral ;  it  died 
in  a  year. 

Judgment  alSGirmed. 
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CoNDER  VS.  HoLLEMAN  &  Ball^rii,  and  vice  versa. 

1.  Where  one  made  a  conditional  sale  of  personal  property,  retaining 
the  title  in  himself  to  secure  the  purchase  money,  a  failure  to  re- 
cord the  contract  within  thirty  days,  as  required  by  Code  §1955 
(a),  did  not  render  the  property  subject  to  a  judgment  which  had 
been  rendered  in  favor  of  a  third  party  against  the  vendee  of  the 
personalty  prior  to  the  making  the  sale.  As  to  such  a  judgment 
creditor,  the  failure  to  record  the  contract  of  sale  was  immaterial. 

2.  The  judgment  being  affirmed,  the  cross-bill  of  exceptions  is  dis- 
missed. 

November  6,  1888. 

Judgments.  Liens.  Sales.  Oontracts.  Kecords.  Prac. 
tice  in  Supreme  Oourt.  Before  Judge  Harris.  Oampbell 
Superior  Oourt.    February  Term,  1883. 

Reported  in  the  decision. 

P.  H.  Brewster  ;  Roan  &  Rosser,  for  Oondor. 

R.  M.  HoLLET  contra. 

Elai^dford,  Justice. 

This  case  was  tried  below  by  the  judge,  without  a  jury, 
on  an  agreed  state  of  facts,  and  the  property  levied  on 
found  not  subject.  The  material  facts  are  these :  Conder, 
in  1879,  obtained  a  judgment  against  Hudson,  and  had  a 
fi./a.  issued  from  that  judgment  levied  on  this  property, 
one  black  mare  mule  and  a  two  horse  wagon,  as  the  prop- 
erty of  the  defendant,  on  the  18th  day  of  October,  1882. 
HoIIeman  &  Ballard  claimed  the  property.  Their  claim 
was  based  on  these  facts :  On  Januaiy  2d,  1882,  they  sold 
the  property  levied  on  to  Hudson,  and  took  his  note  for 
the  purchase  money,  and  to  secure  it  retained,  by  the  terms 
of  the  note,  the  title ;  this  note  or  contract  was  probated 
and  recorded  on  February  28th,  1882. 

The  court  held  that,  under  the  facts,  the  property  levied 
on  was  not  subject  to  the  Jl.  fa.  This  judgment  is  ex- 
cepted to,  and  error  is  assigned  thereon. 
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1.  It  is  insisted  by  counsel  for  plaintiff  in  error  that, 
under  the  act  of   1881,  Code,  §1955  (a),  this   being  a 
conditional  sale  fr  )m  the  claimant  to  the  defendant  in  ex- 
ecution, whereby  the  title  to  the  property  levied  on  was 
reserved    to  claimant,  and  inasmuch  as  the  same  was 
not  recorded  within  thirty  days,  that  it  was  subject  to  the 
.judgment  lien  of  plaintiflF,  although  such  judgment  had 
{been  obtained  long  prior  to  the  sale  by  claimant  to  the  de- 
fendant in  execution.    One  provision  in  the  statute  referred 
do  is,  "  the  existing  statutes  and  laws  of  this  state  in  rela- 
tion to  the  registration  and  record  of  mortgages  on  personal 
fproperty  shall  apply  to  and  affect  all  conditional  sales  of 
j)er8onal  property  as  defined  in  this  section."    Hence  it 
becomes  necessary  that  the  conditional  sale  in  this  case 
should  be  recorded  within  thirty  days,  the  same  as  the 
record  of  mortgages  on  personal  property. 

But  the  object  of  the  registration  of  mortgages  is  to 
give  notice  to  all  persons  having  dealings  with  the  mortgagor 
of  the  existence  of  the  mortgage ;  and  in  this  case  it  appears 
that  the  dealings  had  between  the  plaintiff  in  execution 
and  the  defendant  had  taken  place  long  before  the  sale 
of  the  property  levied  on,  which  was  sold  by  the  claimant 
to  the  defendant  in  execution,  and  the  judgment  in  said 
case  had  been  obtained  long  before  said  conditional  sale. 
*  Then  whether  said  conditional  sale  had  been  duly  recorded 
or  not,  it  would  not  in  any  manner  affect  the  plaintiff,  whose 
judgment  had  been  obtained  before  the  sale,  and  as  to  him  it 
made  no  difference  whether  the  sale  was  recorded  or  not 
A  judgment  creditor  of  a  mortgagor  whose  judgment  was 
.  obtained  before  the  making  of  a  mortgage  would  not  be 
.  affected  by  the  record  of  such  mortgage  in  any  way.  So 
this  judgment  creditor  is  in  nowise  affected  by  the  non- 
record  of  this  conditional  sale ;  no  right  has  accrued  to  him 
between  the  making  of  the  conditional  sale  and  the  record 
of  the  same ;  he.is.not  hurt  by  its  non-record;  and  as  to  him, 
it  is  the  same  as  if  the  sale  had  been  duly  recorded.  The 
litl©  to  this  property  was  in  the  claimant,  he  having  re- 
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served  the  same  until  it  was  paid  for  by  the  dt^fendant  in 
execution,  and  be  did  not  lose  the  same  nor  render  it  liable 
or  subject  to  the  judgment  and  execution  of  plaintiff  by 
reason  of  not  having  his  conditional  sale  recorded  within 
thirty  days.  The  lien  of  this  judgment  never  attached  to 
the  property  levied  on.  Such  being  the  judgment  of  the 
court  below,  the  same  is  affirmed. 

2.  It  is  ordered  that  the  cross-bill  of  exceptions  filed  in 
this  case  be  dismissed,  and  that  the  judgment  of  the  court 
below  stand  affirmed. 

Judgment  affirmed. 


Hartley  vs.  Head,  guardian. 

Where  a  ward  became  of  age  in  1870,  and  instituted  no  proceedings 
against  her  guardian  until  1882,  when  she  cited  him  before  the 
ordinary  for  a  settlement,  the  action  was  barred  by  the  statute  of 
limitations ;  nor  wa  t  the  bar  of  the  statute  relieved  by  the  fact 
that  she  had  demanded  a  settlement,  and  the  guardian  had  replied 
that  he  had  better  keep  her  money ;  that  it  would  do  her  more  good ; 
and  promised  that  he  would  settle  with  her. 

October  lA,  1883. 

Statute  of  Limitations.  Guardian  and  Ward.  Before 
Judge  Simmons.  Houston  Superior  Court.  April  Term, 
1883. 

Reported  in  the  decision. 

W.  0.  WiNSLOW ;  J.  H.  Branham,  for  plaintiflf  in  error. 

Duncan  &  Miller,  for  defendant. 

Blanbford,  Justice. 

The  plaintiff  in  error  cited  the  defendant  before  the 
court  of  ordinary  for  a  settlement  of  his  accounts  as  her 
guardian.  The  case  was  carried  to  the  superior  court  by 
appeal.    The  defendant  pleaded  the  statute  of  limitations, 
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and  upon  the  tris^l  it  was  shown  that  plaintiff,  the  ward, 
became  of  age  in  the  year  1870,  and  that  this  proceeding 
was  commenced  November,  1882.  Plaintiff  testified  that 
defendant,  when  she  demanded  a  settlement,  said  that  he 
had  better  keep  her  money,  that  it  would  do  her  more 
good,  and  promised  that  he  would  settle  with  her.  The 
court  charged  the  jury  that,  if  these  facts  were  true,  she  was 
barred  by  the  statute ;  this  ruling  is  made  a  ground  of  error 
in  the  motion  for  new  trial.  If  this  testimony  is  true,  the 
charge  of  the  court  was  right,  and  there  was  no  error  in 
refusing  the  new  trial  here.  See  Code,  §2922;  66  Oa.^  684 ; 
66  Oa,,  255 ;  60  Oa.,  449 ;  61  Qa.,  356. 
Judgment  affirmed. 


McRab  v8.  Thb  State  op  Georgia. 

1.  That  the  court  at  the  time  an  indictment  was  framed  was  illegally 
held,  because  it  had  not  been  adjourned  and  convened  according 
to  law,  was  not  matter  which  could  be  taken  advantage  of  by  demur- 
rer, but  by  plea,  properly  verified,  the  indictment  being  regular 
on  its  face. 

(a.)  The  indictment  was  certain,  full  and  particular,  coming  fully  up 
to  the  requirements  of  §462S  of  the  Code. 

2.  Where,  at  and  before  the  killing,  there  was  a  great  riot  by  many 
persons  who  composed  a  mob,  and  tlie  accused  was  one  of  them, 
and  took  part  in  the  riot,  incited  it,  and  was  in  great  part  respon- 
sible therefor,  he  was  liable  for  each  and  every  illegal  act  com- 
mitted by  such  mob,  and  what  was  said  and  done  by  the  mob,  or 
any  of  its  members,  was  proper  evidence  on  the  trial  of  the  de- 
fendant. 

(a.)  There  was  no  evidence  submitted  by  the  prisoner  showing  that, 
after  he  joined  the  rioters,  he  left  or  abandoned  them  before  the 
homicide  was  committed. 

3.  Where,  after  the  i)ri3oner  was  arrested,  the  parties  making  the 
arrest  gave  him  spirituous  liquors,  and  subsequently  ho  ofiered 
them  twenty  dollars  to  let  him  escape,  this  conduct  on  the  part  of 
the  arresting  party,  or  of  any  other  part}- ,  was  liigiily  reprehensible ; 
but,  without  tnore  ai)peaiing,  it  was  not  sufficient  to  exclude  from 
evidence  the  statements  of  the  accused  and  his  offer  to  pay  for  his 
release. 

4.  The  verdict  was  in  accordance  with  the  evidence. 

September  18,  1888. 
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Criminal  Law.  Indictment  Riots.  Evidence.  Be- 
fore Judge  Fort.  Dodge  Superior  Court.  November 
Adjourned  Term,  1883. 

McRae  was  indicted,  with  others,  for  the  murder  of  J. 
Q.  Howard.  He  demurred  to  the  indictment  on  tlie 
ground,  among  others,  that  the  court  at  which  it  was  re- 
turned was  illegally  convened,  being  at  the  time  to  which 
the  session  of  court  had  been  adjourned  by  the  judge  by 
telegram  to  the  clerk.  (This  was  made  a  groand  of  de- 
murrer, but  there  was  nothing  in  the  indictment  to  disclose 
these  facts.) 
The  evidence  showed,  in  brief,  as  follows : 
On  August  6,  1882,  there  was  a  negro  camp-meeting  in 
the  town  of  Eastman,  and  an  excursion  train  brought  many 
to  it.  During  the  day,  a  difficulty  occurred  and  a  negro  was 
killed.  The  other  negroes  seemed  to  be  much  excited. 
Defendant  was  near  the  corpse  and  was  gesticulating.  He 
said  that  it  was  a  shame ;  that  if  they  "  would  stand  up  to 
him,"  they  would  "  have  him  "  before  night.  The  crowd 
gathered  round  him ;  the  body  of  the  dead  negro  was  car- 
ried off,  and  the  crowd  went  down  the  streets ;  the  noise 
increased,  and  the  mob  became  riotous ;  pistols  were  fired 
and  threats  and  loud  language  were  used.  A  little  later, 
Howard,  whom  the  crovvd  claimed  to  have  done  the  kill- 
ing, was  seen  to  run  down  the  street,  and  the  mob  pursued 
him,  firing  pistols  at  him,  hallooing  and  threatening  to 
kill  him.  Defendant  was  about  a  hundred  yards  behind 
them ;  he  ran  after  them,  and  when  within  about  forty 
yards  of  the  crowd,  also  fired  his  pistol.  He  joined  the 
crowd  and  was  lost  to  view.  The  mob  pursued  Howard 
to  the  house  of  one  Harrell,  insisted  on  being  admitted, 
threatened  to  burn  the  house,  searched  it,  caught  Howard, 
pulled  him  to  the  front  door,  shot  him  and  beat  him  over 
the  head  with  clubs  and  sticks,  causing  his  death.  On 
October  11,  thereafter,  defendant  was  caught  in  Waycross, 
about  one  hundred  and  forty-six  miles  away ;  he  was  pass- 
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ing  under  another  name,  and  denied  his  own  name  when 
arrested.  The  person  making  the  arrest  was  not  an  officer. 
On  the  way  to  Eastman  defendant  was  given  some  whiskey 
but  tlie  person  having  him  in  charge  stated  that  it  was  not 
enough  to  make  him  drunk.  After  this,  he  offered  to  such 
person  $20.00  to  release  him. 

Defendant  offered  no  testimony.  In  his  statement  he 
denied  that  he  was  one  of  the  mob,  or  that  he  used  a  ficti- 
tious name,  and  said  that  if  he  offered  to  pay  for  a  release, 
he  was  drunk. 

The  jury  found  the  defendant  guilty  as  principal  in  the 
second  degree,  and  recommended  that  he  be  imprisoned 
for  life.  He  moved  for  a  new  trial  on  the  following 
grounds: 

(1),  (2.)  Because  the  verdict  was  contrary  to  law  and 
evidence. 

(3),  (4.)  Because  the  court  overruled  the  demurrer  to 
the  indictment  [In  one  ground  it  is  called  a  demurrer ; 
in  the  other,  a  plea  in  bar.  From  the  record  it  appears 
that  the  first  was  correct.] 

(6.)  Because  the  court  admitted  evidence  that  cries  of 
"  kill  him,"  '•  we  will  haVe  his  head,"  etc.,  were  uttered  by 
members  of  the  crowd ;  the  witnesses  were  unable  to  state 
what  individuals  uttered  the  cries. 

(6.)  Because  the  court  admitted  evidencie  of  the  change 
of  name  and  offer  of  defendant  to  pay  for  his  release,  it 
appearing  that  this  information  was  obtained  while  de- 
fendant was  in  custody  and  after  being  furnished  with 
whiskey  by  the  party  having  him  in  charge. 

The  motion  was  overruled,  and  defendant  excepted. 

J.  W.  HAYGkOOD ;  T.  P.  LoYD ;  L.  A.  Hall,  for  plaintiff  in 
error. 

C.  Anderson,  attorney  general ;  C.  0.  Smith,  solicitor 
general,  by  Harrison  &  Peeples  ;  D.  M.  Roberts,  for  the 
state. 
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^^^J^FORD,  Justice. 

^-  The  plaintiff  in  error  was  indicted  for  the  murder  of 
''•  Q-  Howard  on  6th  of  August,  1882.  The  indictment 
^^^  demurred  to  on  several  grounds.  First,  because  the 
^^  ^y  at  the  time  the  indictment  was  found,  was  illegally 
^^*^>  as  the  same  had  not  been  adjourned  and  convened 
agreeably  to  law.  Matter  of  this  kind  could  not  be  taken 
advantage  of  by  demurrer,  but  by  plea  properly  verified* 
The  indictment  contained  nothing  and  omitted  nothing 
which  could  be  taken  advantage  of  by  this  demurrer ;  so 
the  court  was  right  in  overruling  this  demurrer. 

The  indictment  was  further  demurred  to  on  several 
grounds  stated  in  the  record.  Upon  looking  into  these 
grounds  of  demurrer,  and  at  the  indictment,  it  is  certain, 
full  and  particular,  coming  fully  up  to  the  requirements 
of  the  common  law  and  §4628  of  the  Code  of  Georgia, 
which  says  that  "  Every  indictment  or  accusation  of  the 
grand  jury  shall  be  deemed  sufficiently  technical  and  cor- 
rect which  charges  the  offence  in  the  terms  and  language 
of  this  Code,  or  so  plainly  that  the  nature  of  the  offence 
charged  may  be  easily  understood  by  the  jury." 

2.  In  this  case  it  appears,  from  the  evidence,  that  at 
and  before  the  killing  of  the  deceased,  there  was  a  great 
riot  by  many  persons  who  composed  the  mob;  it  was 
shown  that  the  accused  was  one  of  the  mob ;  that  he  took 
part  in  the  riot,  and  incited  it,  and  was  in  great  part  respon- 
sible therefor.  He  was  liable  for  all  and  every  illegal  act 
committed  by  the  mob,  and  what  was  said  and  done  by 
the  nlob  or  any  of  them,  was  proper  evidence  to  be  sub- 
mitted to  the  consideration  of  the  jury  upon  the  trial 
of  this  defendant.  31  (?«.,  236 ;  Lord  George  Gordon's 
case,  Howell's  State  Trials,  Vol.  21,  pp.  486  to  589;  2 
Doug.,  590;  17  Ga,^  356.  There  was  no  evidence  sub- 
mitted by  the  prisoner  showing  that,  after  he  joined  the 
rioters,  ho  left  them  and  abandoned  them  before  the  homi- 
cide was  committed. 
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3.  After  the  prisoner  was  arrested,  the  evidence  shows 
that  the  party  making  the  arrest  gave  the  prisoner  spirit- 
U0U8  liquor,  and  after  this  prisoner  offered  the  arresting 
party  twenty  dollars  to  let  him  escape.  This  conduct  of  the 
party  making  the  arrest,  or  of  any  other  party,  is  highly 
reprehensible,  and  such  conduct  cannot  but  meet  with  the 
condemnation  of  all  right-thinking  men.  The  statement 
of  the  accused,  his  offer  to  pay  twenty  dollars  for  his  re- 
lease, was  properly  admitted  in  evidence  by  the  court  be- 
low. 

4.  The  verdict  of  the  jury  was  in  accordance  with  the 
evidence,  and  there  was  no  error  in  the  court  below  in  re- 
fusing the  new  trial  upon  the  several  grounds  taken  in  the 
motion. 

Judgment  affirmed. 


BussBY  V8.  The  State  op  Georgia. 

Threats  of  prosecution  alone  do  not  amount  to  that  violence  which 
constitutes  robbery,  except  whtre  t'le  threat  is  to  prosecute  for  an 
unnatural  crime ;  but  if  such  threats  or  accusations  are  accom- 
panied by  force,  and  the  property  or  money  is  given  up  in  conse- 
quence of  this  force,  the  transaction  is  robbery. 

October  9. 1^8. 

Criminal  Law.  Robbery.  Before  Judge  Bower.  Decatur 
Superior  Court.     November  Adjourned  Term,  1882. 

Reported  in  the  decision. 

QuRLEY"  <fe  GuRLEY,  for  plaintiff  in  error. 

J.  W.  Walters,  solicitor  general,  for  the  state. 

Jackson,  Chief  Justice. 

The  defendant  was  convicted  of  the  offence  of  robbery 
and  sentenced  to  two  years  imprisonment  in  the  peniten- 
tiary. He  moved  for  a  new  trial,  on  the  ground  that  the  ver- 
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diet  is  eontrary  to  law  and  the  evidence ;  the  court  refused 
to  grant  the  motion,  and  he  excepted,  making  the  single 
point  that  the  evidence  does  not  support  the  verdict,  and 
therefore  it  is  unlawful. 

Tho  facts  are,  when  analyzed,  that  the  defendant  pre- 
tended that  he  was  marshal  of  the  town,  had  on  a  star 
designating  the  office,  seized  the  prosecutor,  to  whom  an- 
other was  showing  a  trick  at  cards,  and  lipon  the  exclama- 
tion of  that  other,  "  there's  the  marshal,"  pushed  him 
aguinst  the  wall,  threatened  to  take  liim  to  jail  unless  he 
paid  him  money,  and  thus  extorted  from  him  eight  dollars, 
which  he  said  he  paid  "  to  keep  from  going  to  jail,  and  he 
did  not  want  to  be  bothered." 

The  question  is,  do  these  facts,  in  any  view  which  the 
jury  could  take  of  them,  amount  to  robbery  ?  No  excep- 
tion is  taken  to  the  judge's  charge ;  therefore  he  charged 
the  exact  law  of  the  case. 

This  law  is  the  same  as  the  English  or  common  law  in 
substance,  "intimidation"  being  substituted  for  "fear," 
in  our  penal  code.  See  page  315  of  12th  Oa.  i?.,  the 
case  of  Long  vs.  2he  State^  where  this  court  holds  that  the 
Code  makes  no  alteration  in  the  common  law. 

In  the  same  case,  this  court  fuUy  expounds  the  law  of 
this  case  thus,  on  pages  318  and  319,  in  divisions  marked 
6  and  7,  and  which  exposition  is  a  close  and  correct  sum- 
mary of  the  common  law :    "  Again,  threats  of  a  prosecu- 
tion amount  to  that  violence,  by  construction,  which  con- 
stitutes robbery,  only  in  one  instance,  and  that  is  when 
the  threat  is  to  prosecute  for  an  unnatural  crime ;  and  it 
will  be  robbery,  whether  the  party  is  guilty  or  not.     So 
abominable  is  the  crime,  and  so  destructive  is  even  the 
accusation  of  it  of  all  social  right  and  privilege,  that  the 
law  considers  that  the  accusation  is  a  coenuon  which  men 
cannot  resist.     This  seems  to  be  the  only  case  in  which 
a  threat  to  prosecute  will  supply  the  place  of  actual  force. 
So  that  threats  to  take  one  before  a  magistrate,  or  to  pros- 
ecute for  any  other  ofltence,  or  accusations  of  other  cnmes, 
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although  these  may  have  the  effect  of  extorting  money  or 
property  from  a  person,  do  not  make  the  transaction  a 
robbery. 

"If,  however,  such  threats  or  accusations  are  accompanied 
with  force,  actual  or  constructive,  and  the  property  or 
money  is  given  up  in  consequence  of  this  force,  the  trans- 
action is  robbery.  Nor  is  the  guilt  of  the  party  accused 
any  defence  to  an  act  of  robbery.  If  property  is  extorted 
by  violence  upon  a  charge  of  larceny,  or  any  other  crime, 
the  offence  is  neither  justified  nor  mitigated  by  his  guilt, 
nor  aggravated  by  his  innocence.  The  law  will  not  allow 
property  or  money  to  be  violently  taken  away  from  a  citizen 
because  he  happens  to  be  a  guilty  man.  He  is  liable  to 
the  law,  if  guilty,  and  under  the  protection  of  the  law, 
whether  innocent  or  guilty." 

These  principles  will  be  found  in  2  East's  Pleas  of  the 
Crown,  from  p.  714  to  p.  736,  and  in  2  Russell  on  Grimes, 
p.  117  et  seq.  The  presumption  is  that  the  court  below 
gave  them  \o  the  jury,  and  that  the  jury  found  that  the 
money  was  extorted  from  the  prosecutor  by  violence,  on 
a  charge  of  gambling,  and  not  by  the  mere  fear  of  a  crim- 
inal prosecution  for  that  offence.  If  the  jury  so  found, 
and  there  is  evidence  of  violence  sufiicient  to  support  the 
finding,  then,  under  the  decision  in  Long  vs.  The  State^ 
the  verdict  is  not  contrary  to  law  and  evidence. 

What  violence  is  proved  ?  TKe  prosecutor  was  seized, 
shoved  and  held  against  the  wall  and  threatened  to  be 
taken  to  jail,  and  thus  the  money  was  extorted  from  him. 
True,  he  did  say  that  he  paid  it  to  keep  from  going  to  jail, 
and  he  did  not  want  to  be  bothered;  but  the  jury  might 
well  have  concluded  that,  whilst  the  fear  of  the  jail  did 
enter  into  the  reason  of  his  delivery  of  the  money,  the  vio- 
lence of  the  defendant,  the  seizsure  by  the  collar  and  press- 
ing him  against  the  wall,  contributed  largely  to  it,  and 
made  a  considerable  part  of  that  "'  bother "  in  which  the 
poor  country  darkey  was  involved  when  in  the  clutches 
of  these  town  sharks. 
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Whilst  the  mere  arrest  of  him,  with  the  threat  to  take 
him  to  jail  (for  there  was  no  threat  to  take  him  to  a  mag- 
istrate or  prosecute  him),  would  not  suflSce  alone  to  make 
a  case  of  robbery;  yet,  accompanied  with  this  ill-usage 
and  violence  of  seizure,  pushing  and  holding,  it  does,  ac- 
cording to  Long  vs.  The  State^  make  such  a  case. 

It  follows,  that  whilst  the  case  on  the  facts  may  be  close, 
yet  there  is  evidence  of  force  as  well  as  intimidation  about 
the  jail;  the  transaction  itself  is  violative  of  all  honesty 
and  decency ;  and  whilst  this  court  will  rule  the  law  as  it 
understands  it,  it  will  not  strain  it  one  jot  or  tittle  to  shield 
the  perpetrator  of  such  an  outrage. 

Judgment  affirmed. 


OoBB  v8.  Wise,  trustee,  et  al. 

A  bill  was  filed  to  call  one  to  account  both  as  trustee  and  administra- 
tor; it  aUegedthat  another  was  surety  upon  his  bond  as  trustee, 
and  impliedly  and  indistinctly  (if  at  all),  that  he  was  also  surety 
on  the  administration  hond ;  he  was  joined  in  the  suit,  and  sub- 
poena was  prayed  and  issued  against  both  him  and  the  principal ; 
they  answered  the  bill  jointly,  and  the  surety  set  up  no  special  de- 
fence growing  out  of  the  relation  he  sustained  to  the  other  def  :nd- 
ant;  the  answer  was  silent  as  to  the  suretyship  The  jury  found 
a  specified  sum  against  the  principal  as  trustee  and  another  sum 
against  him  as  administrator  The  chancellor  entered  a  decree 
against  him  severally  for  the  amounts  so  found, :  nd  also  against 
the  other  defendant  as  his  surety  in  both  capacities : 

Held,  that  such  decree  was  error  and  must  be  set  aside  While  ver- 
dicts are  to  be  given  a  reasonable  intendment,  and  may  be  con- 
strued where  the  jury  have  expressed  their  meaning  in  an  in- 
formal manner,  the  court  cannot  supply  substantial  omissions. 

(a.)  The  decree  as  to  the  surety  is  set  aside ;  in  other  respects  it  is 
affirmed ;  both  parties  having  leave  to  amend  their  pleadings,  so  as 
to  make  and  determine  distinctly  the  issue  of  his  liability. 

September  11, 1883. 

Verdict.  Decree.  Practice  in  Superior  Court,  Prac- 
tice in  Supreme  Oourt.  Before  Judge  Hutchins.  Oconee 
Superior  Oourt.    January  Term,  1883. 
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Reported  in  the  decision. 

S.  P.  Thurmond  ;  H.  D.  McDaniel  ;  J.  R  Ltle,  for  plain- 
tiflf  in  error. 

A.  S.  Erwin  ;  Pope  Barrow  ;  A.  J.  Oobb,  for  defendants. 

Hall,  Justice. 

Florine  Wise  ana  ner  husband  and  trustee  brought  this 
bill  in  equity  to  hold  to  account  her  former  trustee,  Wil- 
liam D.  Cobb,  who  succeeded  in  this  trust  her  first  hus- 
band, Henry  W.  Cobb,  upon  whose  estate  the  said  William 
D.  Cobb  also  administered ;  the  bill  also  sought  an  account 
of  Henry  W.  Cobb's  administration  of  the  trust  at  the 
hands  of  his  said  administrator.  Azariah  P.  Cobb,  who 
wa?  claimed  to  be  the  surety  of  William  D.  Cobb  as  trustee 
and  also  as  administrator,  was  joined  in  the  suit  with  the 
said  William  D.;  process  was  prayed  and  issued  againsfboth 
of  them,  and  both  were  served.  They  answered  the  bill 
jointly,  and  Azariah  P.  set  up  no  special  defence  growing 
out  of  the  relation  he  sustained  to  the  other  defendant.  The 
bill  very  distinctly  sets  forth  the  fact  that  he  was  surety 
upon  the  trustee's  bond,  but  only  impliedly  and  indis- 
tinctly, if  at  all.  charged  him  as  surety  upon  the  adminis- 
trator's bond  of  the  said  William  D.  Copies  of  the  bonds 
are  not  appended  as  exhibits,  nor  are  they  otherwise  de- 
scribed in  the  pleadings.  The  answer  is  silent  as  to  the 
suretyship. 

The  jury  on  the  trial  of  the  case  returned  a  verdict  against 
William  D.  Cobb  for  the  sum  found  to  be  due  from 
him  as  complainant's  trustee ;  and  also  for  the  amount  due 
from  Henry  W.  Oobb,  deceased,  her  former  trustee,  against 
him  as  Henry  W.  Cobb's  administrator.  No  mention  was 
made  in  the  verdict  of  Azariah  P.  Cobb.  On  this  verdict  a 
decree  was  entered  against  William  D.  Cobb  for  the 
amounts  found  against  him  severally  as  trustee  and  ad- 
ministrator, and  also  against  Azariah  P.  Cobb  as  his  surety 
in  both  capacities. 
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Azariah  P.  Cobb  moved  to  set  aside  this  decree,  because 
there  was  nothing  in  the  verdict  authorizing  a  decree  to  be 
rendered  against  him ;  his  motion  was  refused,  and  on  this 
refusal  he  assigns  error. 

The  point,  we  think,  is  well  taken ;  as  to  him,  the  verdict 
is  so  uncertain  and  incomplete  that  the  court  below  could 
make  no  reasonable  intendment,   either  from   it  or  the 
pleadings  in  the  case,  as  to  what  the  jury  purposed  by  their 
finding.    It  certainly  could  not  presume  that  they  intended 
to  find  against  him,  nor  do  we  think  that  we  are  at  liberty  to 
infer  that  they  meant  to  find  in  his  favor.      Wood  vs. 
MoOuire'a  Chiliren^  17  0%.^  361,  closely  resembles  this 
case  in  its  facts  and  is  all  fours  with  it  in  the  principle 
it  establishes.     In  that  case  the  jury  failed  to  find  either 
for  or  against  one  of  the  several  plaintiffs,  here  they  failed 
to  find  as  to  one  of  the  defendants ;  there  a  motion  was 
made  by  the  defendant  for  a  new  trial,  here  a  motion  was 
made  by  the  defendant,  as  to  whom  there  was  no  finding,  to 
set  aside  the  decree  rendered  against  him.     After  noticing 
the  rule  requiring  the  verdict  to  cover  the  issues  and  the 
parties,  and  recognizing  the  further  rule  that  every  reason- 
able intendment  should  be  made  to  uphold  the  verdict, 
this  court  limits  the  authority  to  make  such  intendments 
"to  cases  where  the  jury  have  expressed  their  meaning  in 
an  informal  manner,"  but  "  the  power  to  supply  substan- 
tial omissions,''  is   expressly  disclaimed.     Lumpkin,  J., 
vho delivered  this  opinion  said  (p.  663) :    "But  the  diflS- 
culty  here  is,  not  that  the  jury  have  expressed  their  mean- 
^^gin  an  informal  manner,  but  they  have  failed  to  express 
*^y  opinion  at  all  as  to  one  of  the  parties.     True,  they 
have  not  found  for  Lovick  McGuire ;  but  are  we  authorized 
"^  say  that  they  intended  to  find  against  him  ?    How  shall 
^"^  Verdict  be  amended  then?    For  this  plaintiff  or  for 
"®  defendants  as  to  him  ?    The  verdict  gives  no  response 
^  ^his  question ;  and  the  court  is  at  liberty  to  answer  for 
^*^«JOry.» 
This  decree,  so  far  as  it  is  against  Azariah  P.  Oobb,  must  be 
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set  aside ;  in  all  other  respects  it  is  affirmed.  The  case  is 
still  open  as  to  him  in  the  lower  court.  The  question  of 
his  liability  as  the  security  of  William  D.  Cobb,  as  trustee 
for  complainant,  Florine,  and  as  administrator  of  Henry 
W.  Cobb,  deceased,  must  be  ascertained  by  another  jury. 
Both  parties  are  to  have  leave  to  amend  their  pleadings, 
so  as  to  make  this  issue  distinctly,  if  they  shall  see  proper 
so  to  do. 
Judgment  reversed. 


The  Citt  op  Atlanta  et  al.  vs.  The  Gate  City  Qas  Light 

Company. 

1.  If  a  charter  is  granted  after  having  been  applied  for,  acceptance 
may  be  presumed  from  such  previous  application. 

(a.)  The  provision  contained  in  Art.  4,  par.  3,  $1676  of  the  Code,  that 
no  corporation  created  under  that  article  shall  commence  to  exer- 
cise the  privileges  conferred  by  its  charter  until  ten  per  cent  of  its 
capital  stock  has  been  paid  in,  and  ''no  charter  shall  have  any  force 
or  effect  for  a  longer  period  than  two  years,  unless  the  incorporators 
within  that  time  shall  in  good  faith  commence  to  exercise  the  powers 
granted  by  the  act  of  incorporation,"  does  not  apply  to  a  charter 
granted  by  the  general  assembly,  but  only  to  those  granted  by  the 
courts. 

(6.)  The  constitution  of  1868,  in  declaring  of  force  all  acts  passed  by 
any  legislative  body  since  January  19,  1861,  including  that  body 
of  laws  known  as  the  Code  of  Georgia  and  the  acts  amenda- 
tory thereof,  or  passed  since  that  time,  which  Code  and  acts  are 
embodied  in  the  printed  book  known  as  Irwin's  Code,  with  cer- 
tain named  exceptions,  did  not  intend  to  adopt  as  law  every  inac- 
curacy which  may  have  crept  into  that  book. 

(c. )  The  charter  of  a  corporation  may  be  forfeited  for  a  willfid  viola- 
tion of  any  of  the  essential  conditions  on  which  it  is  granted,  or 
for  a  misuser  or  non-user  of  its  franchises,  but  its  dissolution 
for  either  of  these  causes  can  be  effected  only  by  the  judgment  of 
a  court  of  competent  jurisdiction  declaring  the  forfeiture,  and  dates 
only  from  such  judgment  Misuser  or  non-user  cannot  be  set  up 
collaterally  as  a  defence  to  an  action. 

2.  Where  a  manufacturing  company  was  regularly  and  legally  char- 
tered by  the  legislature  under  the  constitution  of  1868,  the  fact 
that  it  was  suffered  to  lie  dormant  and  was  not  organized  until 
after  the  adoption  and  ratification  of  the  constitution  of  1877,  did 
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not  bring  it  to  an  end  and  make  it  necessary  that  such  company 
shoald  obtain  a  new  charter  from  the  court. 

3.  Municipal  corporations  aru  created  by  the  general  assembly  and 
may  be  destroyed  by  them.  No  rights  are  vested  in  such  corpo- 
rations as  against  the  state.  They  can  exercise  no  other  powers 
than  those  conferred  by  the  acts  creating  them ;  they  are  subordi- 
nate agencies  to  assist  in  the  administration  of  the  government  of 
the  state.  Over  their  streets,  lanes  and  alleys,  it  would  seem  that 
the  state,  through  its  legislature,  has  as  much  power  and  control 
as  it  has  over  o!her  public  highways,  which  it  may  change,  alter 
or  abolish  at  will. 

(a.)  The  legislature  could  authorize  a  gas  .company  chartered  by  it 
in  1875  to  use  the  streets  of  an  incorporated  town  or  city  for  its 
pipes  and  fixtures,  and  the  permission  of  the  city  was  not  required 
to  enable  the  company  to  exercise  its  franchises,  and  any  ordi- 
nance, interfering  with  or  denying  the  exercise  of  a  right  thus 
granted  by  the  legislature,  has  been  held  void. 

(6.)  Whether  the  state  can  delegate  to  a  subordinate  tribunal  or 
agency  the  power  to  modify  charters.     Quare, 

(c.)  The  city  of  Atlanta  having  stood  by  and  seen  the  company  make 
an  outlay  of  $140,000  in  the  exercise  of  their  rights  under  this  charter, 
without  intimating  to  them  that  objection  would  be  made  to  the 
use  of  the  streets  for  the  purposes  authorized,  without  the  use  of 
which  their  enterprises  would  not  have  been  undertaken,  andj 
could  not  be  prosecuted,  and  they  would  lose  their  entire  outla] 
and  be  mined,  such  city  would  now  be  estopped  from  refusing  to 
allow  the  laying  of  the  pipes,  etc. 

4.  A  mandamus  was  not  required  to  force  the  consent  of  the  defend- 
ants in  the  bill  to  the  exercise  of  the  company's  rights  and  privi- 
leges under  its  charter.  Their  exercise  does  not  depend  on  such 
consent. 

6.  While  a  court  of  equity  will  not  interfere  by  injunction  with  the 
prosecution  of  a  criminal  proceeding  not  touching  the  enjoyment 
of  property,  yet  where  it  is  evident  that  private  property  and  civil 
rights  are  invaded  by  suoh  means,  equity  will  interfere  to  protect 
them. 

October  9, 1883. 

Corporations.  Municipal  Corporations.  Charters.  Con- 
stitutional Law.  Streets.  Laws.  Estoppel.  Before 
Judge  Hamhond.  Fulton  Superior  Court.  April  Term, 
1883. 

v.  71—8 
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Reported  in  the  decision. 

W.  T.  Newman  ;  Hopkos  &  Glenn,  for  plaintiflfs  in  error. 

E.  F.  HoGE ;  N.  J.  Hammond,  for  defendant. 
Hall,  Justice. 

The  Gate  City  Gas  Light  Company  brought  suit  on  the 

♦  equity  side  of  the  court  against  the  City  of  Atlanta,  the 
mayor  of  said  city,  and  its  engineer,  and  alleged  by  its 

ibill  that  it  was  incorporated  by  an  act  of  the  general  as- 
•sembly  of  Georgia,  approved  the  4th  of  February,  1875; 
.that  in  addition  to  the  powers  confeiTed  on  such  corpora- 
tions, of  having  and  using  a  common  seal,  etc.,  full  power 
and  authority  was  granted  it  to  make,  manufacture  and 
:  seH  gas,  to  be  made  of  coal,  rosin,  or  other  materials,  for 
lighting  the  streets,  public   and   private   buildings,   and 

•  other  places  in  the  city  of  Atlanta,  and  "to  lay  down  in 
any  -and  all  of  the  streets,  lanes,  avenues,  alleys,  squares 
and  public  grounds  of  said  city,  gas  pipes,  and  other  ap- 
paratus for  conducting  gas  through  the  same,  and  to  erect 
therein  such  gas  posts,  burners  and  reflectors  as  may  be 
necessary  or  convenient,"  "  only  provided  that  the  public 
thoroughfares  shall  at  no  time  be  unnecessarily  interrupted 
or  impeded  by  the  laying  down  or  erection  thereof,  and 
that  said  streets,  lanes,  avenues,  squares  and  public 
grounds  shall  not  be  thereby  injured,  but  shall  be  left  in 
as  good  state  and  condition  as  they  were  before  the  laying 
down  of  said  pipes,  conductors,  or  other  apparatus,  and 
the  erection  of  said  posts." 

Said  complainant  purchased  a  parcel  of  land  in  said 
city,  in  ward  one  (1),  on  land  lot  seventy-eight,  fronting  on 
the  right-of-way  of  the  Central  Railroad  one  hundred  feet, 
'  and  running  back  on  an  alley  one  hundred  and  fifty-seven 
feet,  joining  Mrs.  M.  F.  Parker  on  the  north,  and  E.  L. 
Jones  on  the  south,  and  built  thereon,  in  a  tasteful  and 
most  dural^^le  manner  and  style,  all  the  structures  required 
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for  its  business^  using  over  five  hundred  and  thirty  thou- 
sand bricks,  and  other  materials  in  proportion. 

Complainant  placed  in  said  buildings  machinery  and 
apparatus  for  the  manufacture  of  gas,  duplicated  and 
of  a  capacity  to  supply  a  city  of  over  one  hundred  thou- 
sand inhabitants. 

The  quality  of  said  materials  and  style  of  workmanship 
cannot  be  excelled,  and  has  never  been  equalled  in  the 
Southern  States,  and  is  open  to  inspection  at  any  time. 

The  company  has  had  cast  mains  for  eight  miles  of 
streets.  Fourteen  car-loads  of  the  same  had  arrived  in 
Atlanta  prior  to  the  4th  of  May,  1883,  and  the  remainder 
waf  then  en  route  for  Atlanta  (and  part  of  the  same  has 
since  arrived). 

The  company  had  then  employed  Hunnicutt  &  Bellin- 
grath,  of  Atlanta,  men  skilled  in  such  work,  and  responsi- 
ble, to  lay  down  said  pipes,  and  erect  said  structures. 

These  mains  are  large  enough  to  be  so  extended  as  to 
accommodate  three  hundred  thousand  inhabitants. 

The  company  put  extra  work  and  expense  upon  its  said 
plant.  Their  outlay  for  these  Atlanta  works  alread}^  made 
is  about  one  hundred  and  forty  thousand  dollars. 

The  company  bona  fide  intends  making  and  selling  good 
and  cheap  gas  to  the  city  of  Atlanta  and  its  inhabitants, 
and  would  be  now  preparing  therefor  but  for  the  reasons 
now  to  be  stated.  Being  ready  to  begin  laying  its  pipes 
and  desirous  of  the  co-operation  of  the  city  authorities  of 
the  citv  of  Atlanta  in  its  work,  so  as  to  avoid  all  misunder- 
standings  and  disagreements  as  to  grades,  etc.,  com- 
plainant addressed  to  the  mayor  and  general  council  of 
the  city  of  Atlanta  a  written  request  for  the  co-operation 
of  their  body  or  of  the  proper  officer  of  said  city  in  so  be- 
ginning their  work.  The  same  was,  on  the  27  th  of  April,1883, 
referred  to  their  city  attorney  and  gas  committee  ''to  investi- 
gate and  report  all  facts."  Said  committee  did,  on  the  7th  of 
May,  1883,  report  in  writing  that  they  had  fully  investi- 
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gated,  and  that  the  facts  hereinbefore  stated  as  to  the  pur- 
chase of  land,  the  buildings  and  machinery,  and  apparatus 
therein,  the  piping  being  ready,  and  contract  being  so 
made  to  lay  it  down  as  before  stated  were,  in  their  opinion 
true,  and  which  in  their  said  report  they  denominated  as 
"  the  petition  of  the  Gate  City  Gas  Light  Company  ask- 
ing permission  to  lay  their  mains  through  the  streets  of 
said  city." 

On  said  7th  of  May,  1883,  after  consideration  of  said  re- 
port, said  general  council  "  refused  "  the  request  of  com- 
plainant. Afterwards,  to-wit,  on  the  11th  of  May,  1883, 
said  company,  still  asserting  its  charter  rights,  but  desirous 
of  complying  with  all  proper  precautions  to  prevent  col- 
lision with  the  city  authorities,  addressed  to  the  city  en- 
gineer, in  accordance  with  section  six  hundred  and  twenty- 
one  of  the  last  revised  Code  of  Atlanta,  a  written  request 
for  permission  to  dig  streets  for  the  purpose  of  laying  such 
mains. 

On  the  said  11th  of  May,  1883,  said  city  engineer  re- 
plied thereto,  refusing  his  permission,  because  of  the  action 
of  the  mayor  and  general  council  aforesaid. 

On  the  day  last  aforesaid,  said  company  gave  written 
notice  to  the  mayor  of  said  city  of  the  foregoing  corre- 
spondence with  the  city  engineer,  denied  his  right  so  to 
refuse,  and  asked  whether  the  mayor  would  interfere  with 
said  company  in  so  laying  its  pipes  as  is  allowed  by  its 
charter. 

Thereupon,  on  the  12th  of  May,  1883,  said  mayor,  in 
writing,  replied  that,  as  the  executive  officer  of  the  general 
council  he  should  certainly  regard  it  as  incumbent  on  him 
to  conform  to  the  will  of  that  body  as  expressed  (as  afore- 
said) on  the  7th  of  May,  1883,  by  enforcing  against  the 
company  and  its  agents  any  and  all  penal  laws  or  ordinan- 
ces of  the  city  of  Atlanta,  violated  by  the  obstruction  or 
interference  with  the  streets  of  the  city  for  laying  mains, 
or  excavating  therein,  without  the  permission  of  the  mayor 
and  general  council  or  city  engineer  for    such  purpose 
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first  had  and  obtained,  by  having  the  parties  participating 
arrested  and  tried,  because  said  mayor  understood  (as  he 
said  therein)  the  mayor  and  general  council  to  be  vested 
with  the  discretionary  authority  of  granting  or  refusing 
such  permission. 

Complainant  shows  that  said  defendant  is  a  public  cor- 
poration, having  no  authority  except  that  expressed  in  its 
charter.  By  its  charter  or  act  of  incorporation,  as  amended 
by  an  act  of  the  general  assembly  of  Georgia,  approved  on 
the  28th  of  October,  1874,  the  "inhabitants"  of  Atlanta  were 
*'  continued  a  body  corporate  by  the  name  and  style  of  the 
City  of  Atlanta,"  "with  power  to  govern  themselves  by  such 
ordinances,  resolutions  and  by-laws  for  municipal  pur- 
poses as  it  may  deem  proper,  not  in  conflict  with  this  char- 
ter nor  the  constitution  and  laws  of  this  state,  nor  of  the 
United  States."    Code  of  Atlanta,  §1 . 

By  paid  charter  the  mayor  and  council  of  Atlanta  elect 
the  city  engineer  (7i.,  96),  and  othor  officers  there  named, 
"whose  duties  shall  be  prescribed  by  ordinance"  (7J., 
96).  He  is  "removable  for  carso,  to  be  judged  of  by  the 
mayor  and  general  council "  (75.,  Co). 

By  their  charter  said  mayor  and  general  council  have 
power  to  open,  lay  out,  widen,  straighten,  or  otherwise 
change  streets,  fix  a  system  of  grading  and  draining  the 
same,  to  require  streets  and  sidewalks  paved,  and  to  close 
lanes  and  alleys.  But  said  corporation  doer  not  own  the 
streets  of  said  city  in  fee,  and  has  no  control  over  them, 
except  what  is  necessary  to  enforce  such  ordinances  as  it 
has  made  or  may  make,  not  inconsistent  with  the  laws  of 
said  state. 

Among  the  ordinances  made  by  the  said  corporation  is 
this : 

^21.  "Any  person  who  desires  to  excavate  any  street  to  any  ex- 
tent, for  the  purpose  of  laying  sewer  or  gas  pipes,  or  for  any  other 
purpose,  shall  get  permission,  in  writing,  from  the  city  engineer, 
which  shall  specify  the  streets  and  portions  thereof  which  are  to  be 
80  excavated,  and  the  length  of  time  for  which  such  permission  is 
granted.    During  the  time  such  work  is  progressing  lighted  lanterns 
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shall  be  placed  ou  either  end  of  said  excavation,  and  any  piles  of  dirt 
or  material. 

"The  top  soil  and  rock,  if  any,  shall  be  carefully  kept  apart  from 
the  clay  or  lower  earth,  and  shall  be  replaced  in  as  good  condition  as 
the  same  was  before,  or  to  the  satisfaction  of  the  engineer. 

'*Any  person  or  persons  violating  this  section,  or  any  part  thereof, 
shall,  on  conviction,  be  fined  not  more  than  one  hundred  dollars,  or 
imprisoned  not  more  than  thirty  days.*' 

This  ordinance  was  passed  on  the  seventeenth  day  of 
May,  1880. 

Another  of  said  ordinances  is  this : 

§654  "No  person  s^iall  place  any  trash,  timber,  wood,  glass,  or 
other  obstruction  in  any  public  street,  lane,  alley,  or  way  in  said  city, 
or  on  any  sidewalk. 

"Any  person  who  shall  place  any  obstructions  as  aforesaid  in  any 
public  street,  lane,  alley  or  way,  or  on  any  sidewalk,  failing  or  refus- 
ing to  remove  the  same  within  six  hours  after  being  notified  by  the 
chief  (of  police)  or  auy  member  of  the  police  force,  or  having  re- 
moved the  said  obstruction,  shall  replace  the  same,  sliall,  on  convic- 
tion, be  fined  not  exceeding  one  hundred  dollars,  or  imprisoned  not 
exceeding  thirty  days." 

The  mayor  of  said  city  had  called  the  attention  of  com- 
plainant's solicitor  to  said  ordinances,  and  hence  their 
specific  mention  as  aforesaid. 

By  an  ordinance  passed  on  the  15th  of  March,  1872, 

*'Any  person  or  persons  actually  building,  or  about  to  build  or  re- 
pair any  building,  may  collect  and  lay  all  such  materials  as  may  be 
necesHary  for  such  building  or  rei)airs  in  the  street,  lane,  or  alley  next 
adjoining  to  or  in  front  of  such  building  or  repairs,  and  shall  have  the 
privilege  of  using  one-half  of  the  sidewalk  and  one-half  of  the  street 
adjoining."  with  certain  provisos  as  to  interfering  with  the  running 
of  street  car  lines,  and  as  to  lanterns  at  night  to  prevent  accidents, 
etc. 

The  mains  to  be  laid  are  iron  cylinders,  each  twelve  feet 
long  and  ten  inches  in  diameter,  and  other  smaller  sizes. 
They  are  very  heavy,  and  require  many  persons  to  handle 
them,  so  as  to  prevent  breaking  or  cracking  them,  and 
thereby  rendering  them  useless  for  the  purpose  of  distribut- 
ing gas. 

Before  they  can  be  put  into  the  ground  they  must  be 
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distributed  along  and  upon  the  several  streets  named  in  the 
exhibited  letter  to  the  city  engineer  aforesaid,  which  are 
the  same  as  were  shown  to  said  committee  of  defendant. 
The  ditches  into  which  they  must  be  sunk  for  said  purpose 
must  be  tliree  feet  deep  by  city  ordinances,  and  many  more 
employes  must  be  at  work  digging  the  same,  in  order  to 
accomplish  the  purposes  of  the  complainant  and  restore 
the  streets  to  good  condition. 

Complainant,  besides  the  plant  already  mentioned,  has 
contracted  for  the  casting  of  three  other  miles  of  piping 
for  distribution  of  gas  in  said  city.  Its  arrangements  are 
made  for  a  speedy  consummation  of  their  bona  fide  purpose 
to  make  and  sell  gas  in  Atlanta  for  public  and  private  use 
under  said  charter. 

The  general  assembly  of  Georgia,  by  its  said  charter, 
annulled  any  and  all  ordinances,  before  or  after  made,  which 
would  deprive  complainant  of  the  right  to  so  put  in  its 
pipes,  etc.,  as  by  its  charter  allowed. 

The  mayor  and  general  council  of  Atlanta,  the  creatures 
of  the  general  assembly,  have  no  authority  to  deny  com- 
plainant the  rights  granted  it  by  said  creator. 

The  purpose  of  the  application  of  complainant  to  the 
mayor  and  general  council  has  been  by  them  misunder- 
stood. Tlie  mayor  and  the  city  engineer  misunderstood  it 
and  theeffectof  the  action  of  that  body  thereon,  and  upon 
that  false  opinion  or  understanding,  undertake  to  do  what 
neither  of  them  has  a  right  to  do. 

Tlie  city  engineer  has  no  right  to  refuse  the  permission 
asked,  and  the  mayor  has  no  right  to  consider  the  gas  mains 
which  complainant  intends  distributing  in  said  streets  as 
"obstructions''  placed  therein,  nor  to  prevent  the  distri- 
bution and  laying  them  in  the  streets,  by  having  the  agents 
of  the  complainant  so  distributing  and  laying  them  down 
arrested  for  so  doing. 

That  such  persons  as  may  be  put  upon  trial  for  so  doing 
can  successfully  dcxcnd  themselves,  and  will  so  do,  this 
complainant  doubts  not.     But  that  is  not  a  matter  with 
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which  complainant  has  any  concern,  the  judgments  in  these 
criminal  cases  will  in  no  wise  bind  or  affect  this  com- 
plainant. But  the  prevention  of  said  employes  from  dis- 
tributing said  works  and  mains,  and  laying  them  in  their 
proper  places  in  the  streets  of  Atlanta,  by  any  arrest,  will  be 
a  trespass  upon  the  rights  of  this  complainant,  guaranteed 
by  its  charter. 

It  will  postpone  until  inclement  weather  and  indefinitely 
the  use  of  the  valuable  works  aforesaid,  and  cause  injury 
and  loss  to  them  for  want  of  use.  It  will  prevent  said 
company  from  an  early  entrance  into  the  market  with  its 
gas  for  sale  to  the  public  and  private  persons,  and  other- 
wise irreparably  damage  complainant,  because  its  loss  can- 
not be  estimated  accurately  and  fully.  It,  therefore,  has 
no  adequate  remedy  atlaw,even  if  defendants  be  liable  for 
such  damages  and  able  to  respond. 

What  reasons  the  city  of  Atlanta,  or  its  mayor  and  gen- 
eral council,  had  for  its  refusal,  were  not  by  that  body  put 
in  w^riting.  Perhaps  each  individual  had  his  own  peculiar 
reasons  for  his  vote  thereon.  But  complainant  has  heard 
that  said  mayor  and  general  council  pretend  that  it  is  not 
to  the  interests  of  the  citizens  of  Atlanta  to  have  the  works 
of  complainant  completed;  that  complainant  is  not  in  good 
faith  intending  to  complete  the  same;  and  that  by  law  said 
mayor  and  general  council  have  authority  to  keep  out  of 
the  streets  of  Atlanta  complainant's  works,  in  spite  of  said 
acts  of  the  general  assembly  of  the  state  incorporating 
complainant. 

But  the  citizens  of  Atlanta  have  no  such  adverse  inter- 
est.  Complainant  is,  in  good  faith,  intending  to  complete 
the  same  promptly,  and  said  body  is  not  by  law  the  judge 
of  whether  such  is  the  interest  of  citizens  of  Atlanta,  nor 
of  its  motives  and  purposes,  and  has  no  authority  to  resist 
the  will  of  the  state  so  legally  expressed  as  aforesaid. 

If  either  the  mayor  aforesaid,  or  said  mayor  and  gen- 
eral council,  or  said  city  engineer,  has  any  such  discre* 
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tion  in  the  premises  as  will,  in  law,  allow  them,  or  either 
of  them,  to  grant  or  refuse  permission  to  complainant 
to  distribute  its  pipes  through  said  streets  and  bury 
them  therein,  such  permission  should  not  have  been 
withheld.  Its  refusal  was  an  abuse  of  such  discretion. 
Defendants  cannot  at  law  be  compelled  to  give  such  per- 
mission. 

The  prayer  was  for  a  mantlamus^  if  deemed  necessary, 
ordering  and  commanding  the  defendants  to  grant  the  per- 
mission a^ked  by  complainant,  and  also  for  an  injunction 
directed  to  defendants,  restraining  them,  and  either  of 
them,  their  servants,  employes,  and  officers  from  inter- 
fering by  arrest  or  otherwise,  under  any  pretence,  with 
the  right  of  complainant,  its  agents  and  employes  to  dis- 
tribute and  lay  down  pipes,  and  excavate  said  streets  there- 
for as  stated  aforesaid,  and  from  interfering  in  any  way 
with  the  prosecution  of  the  work  under  said  charter  and 
according  thereto. 

Upon  filing  of  the  bill,  to-wit,  on  May  15, 1883,  Judge 
Hammond  passed  an  order  requiring  defendants  to  show 
cause  on  May  17,  1883,  why  the  injunction  prayed  for 
should  not  be  granted. 

Service  was  duly  perfected  on  the  defendants. 

On  May  17, 1883,  the  hearing  was  postponed  by  order 
of  the  judge,  and  came  on  to  be  heard  by  consent  on  May 
24, 1883. 

Defendants  relied  upon  a  special  demurrer  of  mi^oinder 
of  the  prayers  for  mandamus  and  injunction,  and  a  general 
demurrer ;  also  a  plea,  which  was  as  follows : 

''Defendants  for  plea  in  this  behalf  say :  That  the  act  of  February 
4, 1875,  named  in  the  bill,  was  never  accepted  by  the  corporation 
named  therein,  nor  did  they  organize  the  company  mentioned  in  the 
act.  There  was  no  attempt  to  organize  said  company  under  said  act, 
nor  to  exercise  the  power  granted  by  the  act  within  two  years  from  its 
passage.  Nor  was  there  any  acceptance  of  said  act,  or  any  attempt 
to  exercise  the  power  conferred  by  it  until  after  the  adoption  of  the 
present  constitution  of  the  state  in  1877.  Wherefore  defendants  pray 
that  the  said  bill  be  dismissed. '' 
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Before  argument  complainant  struck  out  the  prayer  for 
mandamus. 

Argument  on  the  case  was  then  had,  and  the  court,  on 
the  28th  of  May,  passed  the  following  oi-der : 

**  On  consideration  of  the  foregoing  case,  after  hearing  argament 
of  counsel,  the  court  is  of  the  opinion  that  the  complainant  is  entitled 
to  the  relief  prayed  for,  and  it  is  therefore  considered  and  ordered 
that  tlie  defendants  be  enjoined  from  obstructing  or  in  any  manner 
preventing  the  complainant,  its  agent  and  employes,  from  distribut- 
ing and  burying  in  the  streets,  lanes,  and  public  alleys  in  the  city  of 
Atlanta,  in  a  lawful  manner,  and  in  due  conformity  to  city  ordinances 
and  laws,  its  gas  mains  and  other  pipes  for  the  distribution  of  its  gas, 
by  instituting,  commanding,  counseling,  advising  or  procuring  prose- 
cutions or  arrests  to  be  made  of  any  of  the  complainant's  employes 
for  so  exercising  its  rights  under  its  charter. 

This  order  is  not  intended,  and  shall  not  be  construed,  to  prevent 
the  proper  ministerial  officers  of  said  city  from  making  any  arrest  of 
any  person  for  any  violation  of  any  city  ordinance,  or  from  making  a 
case  against  any  such  person,  or  to  prevent  the  proper  judicial  officer 
from  trying  any  such  person,  but  is  intended  only  to  secure  to  com- 
plainant the  exercise  of  its  rights  under  its  charter,  by  restraining  the 
mayor  and  general  council  from  carrying  out  the  policy  towards  com- 
plainant and  its  employes  plainly  indicated  in  the  action  of  the  general 
council  and  the  letter  of  the  mayor  set  out  out  in  the  bill,  of  using 
their  influence  and  power  towards  a  prevention  of  the  exercise  of 
those  rights  by  complainant." 

To  this  order  granting  the  injunction  the  defendants  ex- 
cepted, and  brought  the  case  here  upon  writ  of  error. 

The  case  has  been  argued  by  both  sides  thoroughly  and 
with  unusual  care  and  ability.  For  the  valuable  assistance 
rendered,  this  court  r.eturns  its  acknowledgments  to  the 
counsel  engaged. 

1.  Upon  the  very  threshold  of  the  case  the  legal  and 
potential  existence  of  the  complainant  as  a  corporation  is 
denied,  for  the  reason  that  it  did  not  accept  its  charter  by 
organizing,  until  the  year  1881,  and  that  it  had  no  authority 
to  organize  at  that  time.  Under  Art.  4,  par.  3  of  §1676  of 
the  Code,  it  is  provided,  that  no  corporation  creat-ed  under 
that  article  "shall  commence  to  exercise  the  privileges  con- 
ferred by  its  charter  until  ten  per  cent,  of  its  capital  stock 
is  paid  in,  and  no  charter  shall  have  any  force  or  effect  for 
a  longer  period  than  two  years,  unless  the  incorporators, 
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eise  th«  ,.     **"^*^'-«»«»oa  faith  commence  to  exer- 

Ic  bur  J  Zr-^"°''\''  ""  "^'  ^^  incorporation,"  etc 
0<rS^!  '  ;"^™"«h  «s  this  article  and  section  ;f  the 

«enewT!tjf ,        7!"''°"  '^^  corporations  both  by  the 

or  the  cou if  ^  !.  "^'f^'"^'  ^'^^^^^^^  by  the  legislature 
^tWrS  '  !t     r  ''  't  '^^''^^  o'  complainant  falls 

the  pero^!^.  '  .  .  ^^^^^'"ction  as  to  the  time  in  which 
Pow^  ",^r  'r '^  ^'  ^  ^^  P*^^  '^"'1  "^0  exercise  of  the 
ble  to  ch"  rt  "^f '  '^"^^  commence,  is  not  applica- 

forSt  .^.Tk  ^?"?^  ^^  subordinate  tribunals,  in  con 
of  the  sfl  *^  ^^^""S^^^  to  them  by  the  general  laws 

appS*?^  *''*^'  '^  *  ''^*'^'"  "  ^a«t«d  after  having  been 
mvioJ    \.^''y^''''^  ™*y  be   presumed  from^  such 
that  no    *PP''*'*^'*'"  5  indeed,  it  would  seem,  in  that  case, 
«f  the  ^^^'f  P'^^co  ^ould  be  required,  since  the  consent 
§16  anf""  ^*^  ^^®"  ^"  advance.     Morawetz  Corp., 

aa  ist    "^^^  "^'^  "'  °°*^  ^-     ^'^  ^^'"^^  be  difficult  to  find 
"Jar  ch  T  "^  ^^"""^  °"'"  ^ogislature  has  granted  a  partic- 
Wiereb    •    "^  *         ^^'^  "''*  ^^^^  applied  for  by  the  persons 
aathor-f  '°J'°''P°''^^-     Those  granted  by  the  courts,  under 
"POQ  th       ^^^°^^^  by  general  laws,  can  only  be  allowed 
section    /PP^'*'**^°°  *^  "'®  persons  desiring  them.      The 
•^Ptan        *^^  ^''^^  ^°  question  does  not  require  the    ac- 
«Ii^a<j'^®°^''*®^'**y^'";  it  presupposes  that  it  has   been 
Povr^  '^  acceptsd;  it  only  requires   the  exercise  of    the 
jj  1*  conferred  by  it  within  the  time  specified. 

g^  ^ing  disposed  of  this  preliminary  question,  we  p 

Hon        ®^amine  the  material    point  made  under  this    « 
cha»^*^  *^®  ^*'^®'  ^'2-  •■  Ooes    this    limitation  apply 


S«2C- 

to   a. 


chaw.  ''^O'  ^'z.:  Does    this    limitation  apply    to    a. 

•listo^'^^'^*"*^'^  ^^  "'®  general  assembly?    Looking  to  its 
first  '^'  ''^^  ^'^^  compelled  to  return  a  negative  answer.       It 
9tll  y^^^'^  ^"  ^°  act  of  the  general  assembly,  approved. 
°f  Karch,  1866  (Acts,  p.  37  ).      By  express  terms,  it  is 


118  SUPREME  COURT  OF  GEORGIA. 


The  CItf  of  AtUuta  d  al.  V9.  The  Onte  City  Qas  Light  Co. 

made  to  apply  to  corporations  only  which  are  "created  un- 
der this  act."    The  precise  words  of  the  act  are,  "  no  cor- 
poration created  under  this  act,''  etc.     Now  what  corpora- 
tions were  created  under  the  act?    They  were  only  such 
as  could  be  created  by  the  courts  under  the  general  laws 
of  the  8tate,asembodieJ  in  the  Code  of  186-^,  part  2,  ch.  1, 
art.  4,  sec.  2,  under  which  there  are  sundry  subsections 
from  1627  to  1631,  both  inclusive,  of  which  this  act  was 
amendatory.    That  portion  of  the  Code  professed  to  treat 
only  of  corporations  thus  created.     Neither  its  terms  nor 
spirit  embraced  others.     The  amendatory  act  certainly 
authorized  no  others  to  be  included  in  its  provisions.    In 
revising  the  Code,  the  editor  followed  the  arrangement  as 
first  laid  down  and  published.     Section  2,  both  in  the 
original  and  revised  Code,  treats  of  the  "  creation"  of  cor- 
porations.     Sub-section  1627  of  the  old  Code  declares, 
"  The  power  to  create  corporations  in  this  state  rests  only 
in  the  general  assembly,  by  whom  all  charters,  either 
directly  or  indirectly,  must  be  granted."    The  revised  Code, 
§1674,' on  the  same  subject,  is  as  follows:    "  The  power  to 
creat>e  corporations  in  this  state  vests  in  the  general  assem- 
bly and  the  courts,  by  whom  all  charters  must  be  granted." 
Doubtless  this  change  in  phraseology  as  to  the  source  of 
the  power  to  create  corporations,  was  deemed  proper  in 
order  to  make  it  conform  more  exactly  to  the  provisions 
of  the  constitution  of  1865.     (Rev.  Code,  §4940.)    The 
legislature  was  thereby  inhibited  from  "granting  corporate 
powers  and  privileges  to  any  private  companies,  except  to 
banking,  insurance,  railroad,  canal,  plank-road,  navigation, 
mining,  express,  lumber,  manufacturing  and  telegraph  com- 
panies," but  as  to  the  creation  of  others  than  those  enumer- 
ated, they  were  required  to  prescribe  by  law  the  manner 
in  which  that  power  should  be  exercised  by  the  courts." 
The  remainder  of  section  2  in  the  revised  Code,  except 
where   repealed  or  as    modified   by   the   act  of  9th  of 
March,  1866,  is,  with  the  substitution  of  article  for  act, 
identical  with  that  in  the  old  Code  as  amended  by  the 
said  act.    What  was  left  of  that  section  was  united  to  tlie 
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act,  and,  as  thus  fused  into  each  other,  they  constituted 
but  a  single  act,  and  in  that  shape,  make  up  the  entire 
section  under  this  article  in  the  revised  Code.  That  "arti- 
cle" was  inaccurately,  and  perhaps  incautiously,  used  for 
"section"  or  "act,"  is  quite  apparent  from  the  foregoing 
account,  as  well  as  from  the  fact  that  the  compiler  refers 
to,  and  copies,  this  portion  of  the  act  literally,  except  as 
to  this  verbal  inaccuracy ;  indeed,  he  says,  in  his  preface, 
that  he  "did  not  feel  at  liberty  to  change  even  the  word- 
ing of  the  laws  passed  since  the  adoption  of  the  Code,  but 
embraced  them  just  as  they  were  enacted  by  the  legisla- 
ture." 

The  constitution  of  1868,  in  declaring  of  force  all  acts 
passed  by  any  legislative  body,  sitting  in  Georgia  as  such, 
since  the  19th  of  January,  1861,  (the  date  of  her  secession 
from  the  United  States),  including  that  body  of  laws  known 
as  the  "Code  of  Georgia,"(evidently  designating  the  original 
Code),  and  the  acts  am  3ndatory  thereof,  or  passed  since 
that  time,  which  said  Code  and  acts  are  embodied  in  the 
printed  book  known  as  "Irwin's  Code,"  with  certain 
named  exceptions,  did  not  surely  intend  to  adopt  as  law 
every  inaccuracy  that  may  have  crept  into  that  book, 
especially  when  such  inaccuracy  was  plainly  in  conflict 
with  the  manifest  intention  of  the  legislative  bodies  whose 
acts  were  thus  adopted.  The  framers  of  that  constitution 
could  not  have  been  ignorant  of  the  fact  that  the  contents 
of  the  Code  were  specified  in  the  act  authorizing  its  com- 
pilation, that  commissioners  to  make  it  were  directed  to 
prepare  for  the  people  of  Georgia  a  Code  which  should, 
as  near  as  practicable,  embrace  in  a  condensed  form,  the 
laws  of  Georgia,  whether  derived  from  the  common  law, 
the  constitution  of  the  state,  the  statutes  of  the  state, 
the  decisions  of  the  Supreme  Court,  or  the  statutes  of 
England  of  force  in  this  state  "  (Acts,  1858,  p.  95);  or 
that  this  act  was  regarded  as  a  portion  of  the  Code  subse- 
quently adopted  under  it ;  or  that  the  courts  of  this  state, 
in  construing  the  Code,  had  always  rejected  any  apparent 
tmintentional  departures  from  the  law  it  was  authorized 
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and  required  to  embrace ;  in  fact,  that  it  was  not  to  be 
"construed  as  changing  the  old  law,  unless  the  change  be 
very  apparent."  51  Oa.,  269;  37  76.,  412,  419;  42  76., 
192,  where  it  was  said  by  this  court,  "that  the  object  of 
codification  was  not  to  muke  laws,  but  to  codify  or  declare 
those  already  in  existence."  "It  is  true  that,  in  some  in- 
stances, the  Code  has  changed  the  law,  though  these 
changes  are  less  frequent  than  is  supposed.  But  in  the 
main,  it  cannot  be  doubted  that  the  Code  is  to  be  looked 
at  as  what  it  purports  to  be — a  codification  of  our 
laws  as  they  existed  at  the  time,  and  its  provisions  are  not 
to  be  considered  as  changing  the  law,  unless  the  intent  to 
change  be  clear,"  7ft.,  195,  196.  Many  similar  views 
may  be  found  scattered  through  our  reports  and  the  reports 
of  other  states,  but  these  are  deemed  sufficient.  We  are 
well  satisfied  that,  in  this  instance,  no  change  of  the  pro 
vision  in  question  was  intended,  or  was  in  fact  made. 

But  if  this  obstacle  could  be  surmounted,  another  quite 
as  formidable  is  encountered  by  the  plaintiffs  in  error.  Ac- 
cording to  the  Code,  §1685,  the  charter  of  a  corporation 
may  be  forfeited  for  a  willful  violation  of  any  of  the  essen- 
tial conditions  on  which  it  is  granted,  or  for  a  misuser  or 
non-user  of  its  franchise,  but  its  dissolution  for  either  of 
these  causes  can  be  effected  only  by  the  judgment  of  a  court 
of  competent  jurisdiction  declaring  the  forfeiture,  and  dates 
only  from  such  judgment.  There  is  no  pretence  that  any 
of  the  essential  conditions  on  which  its  charter  was  granted 
have  been  violated  by  the  complainant ;  no  abuse  of  its 
franchise  has  been  charged ;  but  it  is  said  that  it  has  not 
made  use  of  it  within  a  reasonable  time.  Who  is  to  judge 
of  this  failure  to  use  its  franchise  within  a  reasonable  Ume? 
The  state,  through  its  accredited  agents  and  officers,  to 
whom  is  confided  the  superintendence  rf  such  matters,  has 
not  been  heard  to  complain.  It  has  neither  instituted  a 
proceeding  nor  authorized  it  to  be  done,  to  seize  to  itself 
the  franchise  with  which  it  parted,  and  which,  by  the 
terms  of  the  act  creating  the  company,  it  is  permitted  t>o 
enjoy  for  thirty  years.    No  one  else  can  institute  such  h 
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proceeding.     Without  it  the  courts  are  powerless  to  act. 
The  state  may  waive  the  forfeiture  by  its  non-action ;  or,  if  it 
were  declared,  upon  a  regular  proceeding,  it  might  remit 
it.    Certain  it  is,  that  the  plaintiffs  in  error  cannot  avail 
themselves  in  this  collateral  way  of  any  breach  of  condi- 
tions, misuser  or  non-user  on  the  part  of  the  defendant  in 
trror ;  they  can  only  do  this  after  a  forfeiture  has  been 
declared  by  the  judgment  of  the  court  on  a  direct  proceed- 
ing for  that  purpose.     6  Oa,,  154, 165 ;  14  lb.,  327 ;  15  lb., 
Tl ;  32  /}.,  292  ;  60  lb.,  180. 

^^.  Under  the  constitution  of  1868,  the  legislature  alone 
had  power  to  create  a  private  manufacturing  corporation, 
^'^e  of  1873,  §5068.    The  courts,  under  that  instrument, 
f^^d  no  such  power,  as  was  expressly  decided  by  this  court 
'^  ^^  Oa..  641.    The  constitution  of  1877  omitted  manu- 
'icturing  corporations  from  the  list  of  those  which  the 
^neral  assembly  might  create,  and  remitted  them  to  that 
^*^s  which  must  be  made  by  the  courts,  under  regula- 
|P^s  prescribed  by  the  law  for  that  purpose.     Code,  1882, 
''*  ^77.  It  is  now  insisted  that,  inasmuch  as  this  company, 
^  uich  was  regularly  and  legally  chartered  under  the  consti- 
\;ut\on  of  1868,  was  suffered  to  lie  dormant,  and  was  not 
organized  until  the  adoption  and  ratification  of  the  consti- 
tution of  1877,  it  \^  at  an  end,  and  can  only  be  authorized  by 
a  new  charter  granted  by  the  courts.     Did  the  adoption 
of  the  constitution  of  1877  have  that  effect  upon  corpora- 
tions previously  created  ?    We  are  of  opinion  that  it  did 
not,  for  it  declared  of  force  all  laws  then  existing  in  the 
state  not  inconsistent  with  the  constitution  and  ordinances 
of  the  convention  which  framed  it  (Code  of  1882,  §5232) ; 
and  "local  and  private  acts  passed  for  the  benefit  of 
counties,  towns,  cities,  corporations  and  private  persons, 
not  inconsistent  with  the  supreme  law,  nor  with  that  con- 
stitution, and  which  had  not  expired  or  been  repealed," 
were  thereby  declared  to  have  the  full  force  of  statute 
law,  subject  to  judicial  decision  as  to  their  validity  when 
passed,  and  to  any  limitations  imposed  by  their  own  terms. 
Iliat  18  to  say,  if  they  were  held  valid  when  passed,  they 
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remained  so,  notwithstanding  any  subsequent  legislation 
or  any  action  of  the  constitutional  convention  not  directly 
and  necessarily  in  conflict  with  them.  They  were  not  re- 
pealed by  any  but  a  necessary  implication,  wliich,  accord- 
ing to  some  definitions,  must  be  so  strong  that  it  is  equiv- 
alent to  an  express  repeal ;  or  to  others,  it  must  be  so  clear 
that  it  is  impossible  to  suppose  that  the  legislative  body 
could  have  entertained  a  contrary  purpose.  57  <?«.,  370. 
On  this  line,  and  closely  analogous,  is  the  case  of  Smithy 
ex^T^  vs.  Hulsey  et  ah^  62  76.,  341,  which,  to  be  fully  ap- 
preciated, should  be  taken  in  connection  with  Bond  cfe 
Murdoch  vs.  Zeigler^  1  Oa.j  324.  The  complainant  in  this 
case  had  certainly  acquired  an  interest  in  this  charter,  and 
had  some  rights,  privileges,  and  immunities  which  vested 
or  accrued  under  it  when  the  constitution  of  1877  was 
adopted ;  and  that  constitution  provides  that  "all  rights, 
privileges  and  immunities  which  may  have  vested  in,  or 
accrued  to,  any  person  or  persons,  or  corporation,  in  his  or 
their  own  right,  or  in  any  fiduciary  capacity,  under  and  in 
virtue  of  any  act  of  the  general  assembly,  or  any  judg- 
ment, etc.,  shall  be  held  inviolate  by  all  courts  before  which 
they  may  be  brought  in  question,  unless  attacked  for 
fraud  (§5204,  Code  of  1882).  From  this  view  it  is  evident 
that  the  constitution  of  1877  put  no  disability  upon  the 
complainant  to  accept  and  organize  under  the  charter  of 
1875,  but  it  recognized  and  protected  its  rights  under  that 
charter.  This  court,  speaking  of  a  similar  provision  in 
the  constitution  of  1868  to  that  here  relied  on  by  the  plain- 
tiff in  error,  in  the  constitution  of  1877,  said,  in  57  Ga.^ 
370,  377,  that  the  former  constitution  "seemed  to  intend 
a  limitation  upon  future  legislation,  and  not  the  abroga- 
tion of  prior  enactments."  That  this  was  the  view  taken 
by  the  legislature  of  charters  granted  by  that  body  prior 
to  the  prohibition  contained  in  the  former  of  these  consti- 
tutions and  the  delegation  of  the  authority,  by  law,  to 
the  courts,  is  evident  from  the  fact  that  the  general  assem- 
bly, at  its  session  held  in  1876,  made  provision  for  the 
amendment  of  such  charters  by  the  courts.    The  language 
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of  the  act,  p.  33,  on  this  head,  is  clear  and  explicit :  "  The 
powers  conferred  in  this  section  shall  extend  to  the  amend- 
ment of  all  charters  contemplated  in  said  section,  whether 
the  original  charter  sought  to  be  amendad  was  originally 
granted  by  the  general  assembly  of  the  state  or  by  the 
superior  courts  of  this  state,"  (§1675,  par.  6,  Code  of  1882) 
The  cases  of  Gillespie  vs.  The  Fort  Wayne  &  S.  R.  R.  Co., 
n  Ind.  R,  243,  and  Aspinwall  et  aL  vs.  Commissioners  of 
Davies County,  22  Howard's  R.^  364,  relied  on  by  the  plain- 
tiifs  in  error,  are  not  in  point.  They  arose  upon  a  clause 
in  the  new  constitution  of  Indiana,  which  prohibited  sub- 
scriptions to  railroad  enterprises  by  counties  unless  paid 

« 

^Q  cash,  and  which  likewise  prohibited  them  from  loaning 

their  credit,  borrowing  money,  or  issuing  bonds  for  such 

Purposes.    After  that,  the  county  having,  under  the  old 

^a%  taken  a  vote  authorizing  it,  subscribed  for  such  stock 

^^  issued  its  bonds,  which  were  held  to  be  void,  because 

"^®  contract  being  incomplete,  and  the  authority  to  make 

^ch  bonds  having  been  repealed,  they  were  illegally 

^^^d.    The  case  in  the  17th  Ind.  R.  followed  that  cited 

^om  22  Howard.    Before  that  time  the  courts  of  that  state 

^  held  otherwise.    ]  6  Ind.  R.,  190 ;  lb.,  40.     These  lat- 

^  decisions  were  based  upon  cases  from  Ohio  (11  Ohio 

^^•,  16  :  6  lb.  318,  326,  327,  328,  329 ;  2  /J.,  607).     It 

.     '^^B  that  the  constitution  of  Ohio  contained  no  such  pos- 

^^  prohibition  as  that  of  Indiana,  but  in  that  respect  it 

^  similar  to  the  clause  of  the  constitution  now  under 

-^^4eration,and  that  these  cases  accord  with  the  decision 

**^8  court  in  57  Oa.y  370,  377. 

.    •      The  next  position  assumed   is  that  this  company 

1    ^Ifi  not  make  use  of  the  streets,  etc.,  of  tlic  city  of  At- 

^^  ^  without  the  consent  of  its  authoritie.   first  had,  as 

j  .  ^^*ibed  by  its  ordinances ;  that  the  legislature  did  not 

ii  ^^d  to  grant  this  without  such  consent,  anc'  if  such  is 

"X^  Extent  of  the  grant,  it  had  no  authority  to  make  it. 
_^  *>^i8  is  taking  high  grouad  and  assuming  very  large 
^^^rs.    The  legislature  created  the  city  government  for 
>^  71-9 
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public  purposes ;  the  same  power  which  created  can  destroy 
it,  the  life  which  it  gave  it  can  take.  There  is  no  legal 
or  constitutional  restraint  upon  the  general  assembly  in 
this  respect.  Unlike  private  corporations,  no  rights  vest 
in  such  municipal  corporations  as  against  the  public  at 
large,  which  constitutes  the  state.  Indeed,  this  doctrine 
has  been  made  to  extend  to  offices  and  to  all  matters  in- 
volving police  regulations,  such  as  the  licensing  the  retail 
of  liquors,  etc.  The  People  va.  Morris,  13  Wend.  R.,  335, 
in  which  the  whole  question  is  ably  treated  by  Mr.  Justice 
Nelson,  who  was  afterwards  transferred  to  the  bench  of 
the  Supreme  Court  of  the  United  States,  where,  for  many 
years,  he  displayed  conspicuous  ability  and  learning.  It 
is  familiar  learning  that  these  corporations,  like  private 
corporations,  can  exercise  no  other  powers  than  those  be- 
towed  by  the  acts  creating  them.  They  are  subordinate 
agencies  to  assist  in  the  administration  of  the  government 
of  the  state.  Over  their  streets,  lanes  and  alleys,  it  would 
seem  that  the  state,  through  its  legislature,  has  as  much 
power  and  control  as  it  has  over  other  public  highways, 
which  it  may  change,  alter  or  abolish  at  w^ill. 

The  permission  of  the  city  of  Atlanta  was  not  required 
to  enable  the  complainant  to  exercise  its  franchises.  It 
certainly  was  not  made  a  condition  by  its  charter.  This 
was  not  the  contract  into  which  it  entered  with  the  state, 
and  it  would  appear  anomalous  if  a  subordinate  power 
could  impose  terms  which  the  superior  did  not  see  proper 
to  impose.  This  charter  was  accepted,  it  is  true,  subject 
to  repeal  or  modification  by  the  state ;  the  right  to  do  this 
is  reserved  by  the  general  law;  but  the  state  alone,  under 
this  reservation,  can  exercise  this  right.  No  subordinate 
tribunal  or  agency  can  do  this,  unless,  perhaps,  it  is  ex- 
pressly authorized  to  act  in  that  behalf;  and  it  is  not 
clearly  settled  that  the  legislature,  under  this  reservation, 
can  delegate  this  power  of  repeal  or  modification  to  another 
agency  of  the  government.  In  doing  so,  it  might  subject 
itself  to  the  imputation  of  bad  faith  m  sanctioning  the  vie- 
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lation  of  its  own  solemn  engagement  through  another 
agency,  by  thus  doing  indirectly  what  it  would  be  unwill- 
ing to  do  directly.  This  party  did  not  seek  a  charter 
whose  operation  depended  upon  the  will  of  another,  and 
nan  constat  that  they  would  have  accepted  it  clogged  with 
such  a  condition.  This  was  evidently  not  its  engagement ; 
in  hcBO  fmdera  non  venit  Shall  the  city  government  of 
Atlanta  be  permitted  to  impose  restraints  and  annex  con- 
ditions that  the  general  assembly  of  the  state  did  not  see 
proper  to  impose  ?  And  will  the  courts  countenance,  much 
less  aid,  in  such  an  attempt  ?  It  is  not  necessary  to  deter- 
mine these  grave  questions  in  order  to  dispose  of  this  case, 
and  these  remarks  are  made  rather  as  suggestions  bearing 
upon  the  point,  than  as  its  final  decision.  That  the  legis- 
lature could  authorize  the  gas  company  to  use  the  streets 
of  an  incorporated  town  or  city  for  its  pipes  and  fixtures 
has  been  decided  by  this  court  in  cases  dependent  upon 
the  principle  here  invoked.  45  Ga.^  602 ;  19  Ga.^  486. 
And  any  ordinance  of  the  town  or  city  interfering  with,  or 
denying  the  exercise  of,  a  right  thus  granted  by  the  legis- 
lature, has  been  held  void,  12  Oa,,  405  (4);  29  Ib.^  56 ;  65 
/J.,  231. 

But  apart  from  all  these  considerations,  the  city  of  At- 
lanta has  stood  by  and  seen  thic  company  make  an  outlay 
of  $140,000  in  the  exercise  of  their  rights  under  this  charter, 
without  intimating  to  them  thr.t  objection  would  be  mad^e 
to  their  use  of  the  streets  for  the  purposes  authorized,  and 
without  the  use  of  which  thoir  enterprise  would  not  have 
been  undertaken  and  could  not  be  prosecuted,  and  without 
which  they  would  lose  their  entire  outlay  and  be  involved  in 
irretrievable  ruin.  Upon  every  principle  of  equity  this  fail- 
ure to  notify  the  complainant  of  their  intention  until  this 
heavy  expenditure  had  been  made,  would  estop  them. 
Such  conduct  is  fraudulent  in  the  eye  of  the  law,  and 
where  practiced  upon  an  innocent  party,  who  is  seeking 
honajicle  to  carry  out  the  provisions  of  its  charter  by  avail- 
ing itself  of  tho  powers  and  privileges  thereby  granted, 
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Mitchell  vs.  The  State  op  Georgia. 

[Blandiord,  Justice,  being  disquaUfied«  did  not  preside  In  this  case.] 

1.  This  court  will  not  interfere  with  the  verdict  of  a  jury  where 
there  is  evidence  to  sustain  it,  and  the  judge  who  tried  the  case  is 
satisfied  with  it,  unless  there;  has  been  some  misapprehension  of 
their  duty  made  manifest,  or  it  appears  that  some  right  has  been 
denied  the  de.endant,  or  unless  improper  bias  or  prejudice  on  their 
part  is  evident.  But  the  strength  of  the  present  case  is  much 
weakened  by  the  character  of  the  evidence,  and  it  appears  that  this 
trial  has  not  developed  the  whole  truth. 

2.  Dying  declarations  constitute  one  of  the  exceptions  to  the  rule 
which  rejects  hearsay  evidence.  Their  admission  is  f'^nnded  on 
the  necessity  of  the  case  and  the  reason  that,  being  made  in  view 
of  impending  death  and  judgment,  when  the  hope  of  Ufe  is  extinct 
and  the  retributions  of  eternity  are  at  hand,  they  stand  upon  the 
same  plane  of  solemnity  as  statements  made  under  oath.  They 
are  admissible  only  when  made  by  a  person  in  the  article  of  death 
who  is  conscious  of  his  condition,  and  then  only  in  cases  of  prose- 
cutions for  homicide,  and  for  the  sole  purpose  of  showing  the  cause 
of  death  and  the  person  who  committed  the  act ;  and  great  caution  is 
necessary,  not  only  in  the  admission,  but  in  the  use  of  this  kind  of 
testimony. 

(a.)  The  case  at  bar  falls  short  of  the  requirements  necessary  to  make 
dying  declarations  available. 

(ft.)  The  court  must  judge  of  the  preliminary  evid-^nce  in  the  first  in- 
stance. If  ho  deems  it  prima  facie  sufficient,  he  should  admit  the 
declarations,  instructing  the  jury  afterwards  to  pass  finally  for 
themselves  on  the  question,  whether  or  not  the  declarations  were 
conscious  utterances  in  the  apprehension  and  immediate  pruapect 
of  death. 

3.  That  prior  to  a  homicide  two  messages  were  brought  by  little  boys 
to  the  deceased,  purporting  to  come  from  the  defendant,  to  the  efiect 
that  the  deceased  should  come  to  the  place  of  defendant,  that  *'they 
were  ready  for  him,"  was  inadmissible,  the  messengers  not  being 
introduced  and  no  effort  being  made  to  find  them. 

(a.)  Statements  and  conversations  between  others,  in  defendant's 
absence,  distinct  from  any  conversations  shown  by  the  defencei 
andoi  which  the  defendant  was  not  notified,  were  inadmissible; 
statempnts  concocted  in  a<lvance  as  part  of  a  projected  scheme  of 
criiiio  cannot  be  introduced  by  the  party  making  them,  in  his  own 
behalf,  though  they  may  be  proved  by  tlie  opposite  party  to  show 
premeditation  and  preparation. 

(6.)  Where  a  witness  reached  the  scene  of  a  conflict  in  a  very  few 
minutes  after  the  deceased  fell,  and  assisted  in  bearing  iiim  away. 
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and  when  they  had  gone  about  thirty  or  forty  steps  the  wounded 
man  asked  the  witness,  *  *  What  did  you  shoot  me  for  ?" — the  whole 
transaction  not  occupying  more  than  five  minutes — such  facts  were 
a  part  of  the  res  gesta. 

(c.)  The  practice  prescribing  the  order  in  which  testimony  shall  be 
introduc  d  U  for  the  convenience  of  the  court,  and  may  be  modi- 
fied as  he  deems  proper  for  the  advancement  of  the  ends  of  justice. 

4.  To  lay  the  foundation  for  admitting  the  testimony  of  a  deceased 
witness,  it  must  have  been  given  oii  a  form3r  trial  upon  substan- 
tially the  same  issues,  and  between  substantially  the  same  parties ; 
then  any  one  who  heard  it  and  who  professes  to  remember  the 
substance  of  the  entire  testimony  as  to  the  particular  matter  about 
which  he  was  called  to  testify » is  a  competent  witness  for  this  pur- 
pose. 

(a.)  A  substantial  and  not  a  literal  compliance  with  these  conditions 
is  all  that  is  required.  Where  a  witness  testified  that  he  remem- 
bered "the  substance  of  the  material  part  of  her  (the  deceased 
witness's)  testimony  affecting  the  case,  but  couldn't  say  that  he 
remembered  the  entire  substance  of  all  she  said/'  he  was  a  com* 
petent  witness,  and  his  testimony  was  admissible. 

(J.)  At  most,  the  competency  of  tiie  witness  was  only  doubtful,  and 
in  such  cases  the  well  established  practice  is  to  admit  the  evidence, 
and  allow  the  jury  to  pass  upon  the  circumstances  affecting  its 
competency  in  determining  its  credibility  and  weight. 

6.  Where  the  deceased  and  other  members  of  his  family  had  acted  in 
concert  in  a  series  of  aggressions  extending  throu^^h  several  days, 
and  acts  and  thr  *ats  on  their  part  had  been  cocnmunicated  to  tlie 
prisoner  and  done  in  his  presence,  other  like  acts  and  threats  on 
the  part  of  one  of  the  persons  so  acting  with  the  deceased  were  ad- 
missible to  explain  the  prisoner's  conduct  and  account  for  the  mo- 
tive with  which  he  ultimately  acted,  although  these  special  acts 
and  declarations  were  not  comninicated  to  the  prisoner  and  were 
not  in  the  presence  of  the  deceased. 

6.  A  party  has  a  right  to  make  a  thorough  and  sifting  cross  examina- 
tion of  the  witnesses  called  against  him.  Wherever  the  purpose 
is  to  impeach  or  discredit  the  witness,  great  latitude  should  be 
allowed  by  the  court  in  cross  examinations.  Such  appears  to  have 
been  the  purpose  here,  but  to  have  avowed  it  would  have  defeated 
the  object  in  view. 

7.  The  court  should  have  charged  the  jury  as  requested,  that  "if  they 
had  a  reasonable  doubt  as  to  whether  Ben  Mitchell  (the  defendant) 
acted,  when  he  shot,  under  circumstances  calculated  to  excite 
the  fears  of  a  reasonable  man,  or  whether  he  felt  at  the  time  ho 
shot,  and  had  reason  to  feel  from  tho  circumstances,  that  it  was 
necessary  to  shoot  to  save  his  own  life,  limb  or  perjon,  then  he  was 
jnstifiable." 

Ooidber  23, 1888. 
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Criminal  Law.  Evidence.  Witness.  Dying  Declara- 
tions. Murder.  HDmicide.  Re8  OestcB,  Practice  in  Su- 
preme Court.  Before  Judge  Wilus.  Muscogee  Superior 
Court.     May  Term,  1883. 

Ben  Mitchell  and  Holland  Mitchell  (his  brother)  were 
jointly  indicted  for  the  murder  of  Jesse  B.  Wright.  Ben 
Mitchell  was  tried  separately.  It  was  not  denied  that 
the  defendant  killed  Wright  with  a  pistol ;  but  he  insisted 
that  he  did  so  in  self-defence,  or,  at  least,  that  he  acted 
under  reasonable  fears.  It  is  unnecessary  to  detail  this 
voluminous  and  conflicting  evidence.  To  the  report  con- 
tained in  the  decision  it  is  only  necessary  to  add  the  follow- 
ing :  A  dliflSculty  had  been  imminent  for  several  days  be- 
fore the  homicide,  growing  out  of  the  whipping  of  Wright's 
little  boy  by  Mitchell's  son,  under  the  direction  of  the  de- 
fendant (he  asserting  that  young  Wright  and  others  were 
in  his  watermelon  patch,  and  he  directed  his  son  to  thrash 
them  out  of  it).  The  two  Wrights,  Jesse  and  Lovick, 
^  who  were  brothers,  seemed  to  resent  deeply  the  affront 
which  they  considered  had  been  put  upon  them.  Each 
side  insisted  that  the  other  brought  on  the  final  catastrophe. 
It  occurred  on  the  sidewalk  near  the  house  of  Holla  id 
Mitchell ;  defendant  also  lived  not  far  away.  Both  Hol- 
land Mitchell  and  Lovick  Wright  were  near  by  when  the 
homicide  occurred.  On  the  morning  of  the  killing,  de- 
fendant went  to  a  magistrate's  office,  in  the  city  of  Colum- 
bus, and  asked  for  a  peace  warrant  against  the  Wrights. 
At  the  time  he  had  a  shot-gun,  and  on  the  same  day  a 
pistol.  The  magistrate  advised  a  settlement  of  the  matter. 
Holland  Mitchell  and  a  son  of  his  came  in  and  said  the 
former  had  seen  Lovick  Wright,  and  the  matter  was  all 
settled.  Defendant  then  proposed  to  leave  his  gun  at  the 
magistrate's  office,  but  as  the  latter  declined  to  be  respon- 
sible for  it,  defendant  gave  it  to  the  son  of  Holland  Mitchell. 
This  was  between  nine  and  ten  o'clock  in  the  morning ; 
the  homicide  occurred  between  twelve  and  one  o'clock. 
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The  other  testimony  is  sufficiently  set  out  in  the  decision 
for  an  understanding  of  the  points  ruled.  Many  witnesses 
^ere  introduced,  but  most  of  them  either  did  not  see  the 
difficulty  at  all,  or  only  testified  to  collateral  facts,  or  were 
some  distance  away  from  the  scene  of  the  homicide ;  and 
the  accounts  of  the  transaction  were  somewhat  fragment- 
ary.   Dying  declarations  were  relied  on,  as  stated  in  the 

decision.    Defendant  stated  and  insisted  that  Wright  fired 

^®  first  shot,  and  that  he  himself  shot  in  self-defence. 

^^  Was  wounded  in  the  hand. 

,  ^'i©  jury  found  the  defendant  guilty,  and  recommended 
^^  he  be  imprisoned  for  life.     He  moved  for  a  new  trial 

02J  f  l^  ^ 

^^e  following  grounds : 
gJ^3  to  (3.)  Because  the  verdict  was  contrary  to  law  and 
/•^'^ce  and  against  the  weight  of  evidence. 
^^    ')   Because  the  court  refused  to  admit  in  evidence 
Vn^iti  the  prisoner  said  to  the  sherifl",  a  witness,  at  12:45  p. 
<jl.,  as  recited  in  his  testimony.     [The  sheriff  testified  that 
about  12:45  p.  m. — .ifter  the  homicide — defendant  came  and 
surrendered  himself  and  gave  up  his  pistol.     He  was  then 
asked  what  defendant  said,  but  this  was  ruled  out.] 

(5),  (6.)  Because  the  court  erred  in  admitting  the  dec-, 
larations  made  by  deceased,  as  testified  to  by  witness  F. 
M.  Johnston,  as  dying  declarations, — the  objection  being 
because  deceased  was  not  conscious  of  his  condition  when 
they  were  made,  and  because  they  were  not  made  as  to  the 
cause  of  his  death,  nor  as  to  the  person  who  killed  him. 

(7.)  Because  the  court  erred  in  admitting  said  declara- 
tions, in  view  of  the  whole  testimony  touching  the  same  in 
this  case,  under  section  3781  of  the  new  Code. 

(8.)  Because  the  court  erred  in  admitting  the  testimony 
of  witness  for  the  state,  Van  Cook,  as  to  two  messages 
sent  to  the  house  of  the  mother  of  deceased  on  Sunday 
morning  before  the  homicide, — because  hearsay,  and  be- 
cause it  would  allow  parties  to  manufacture  testimony. 
[The  homicide  occurred  on  Monday.  The  witness  testified 
that  on  the  preceding  Sunday  two  messages  came  to  the 
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house  of  the  raother  of  Jesse  Wright,  where  the  wit- 
ness, the  deceased  and  his  brothers  and  some  others 
were.  The  bearers  of  these  messages  were  little  boys,  un- 
known to  the  witness.  They  purported  to  come  from  Ben 
Mitchell.  The  first  message  was  "  to  come  up  there ;  they 
were  ready  for  him."  The  second  messenger  said  that 
^  there  was  a  lot  of  negro  men  up  to  Mr.  Ben  MitchelFs 
waiting  for  Mr.  Wright."] 

(9.)  (Immaterial  to  the  decision.) 

(10.)  Because  the  court  erred  in  its  ruling  on  the  ques- 
tion propounded  to  a  witness  for  the  state,  Reynolds,  viz: 
"Well,  if  you  did  so  testify,  it  is  the  truth?"— The 
court  said,  "I  don't  think  it  is  proper  to  ask  a  wit- 
ness whether  he  did  swear  to  the  truth.  The  law  is 
whether  he  swore  to  what  he  believed  to  be  true.  I  don't 
tliink  it  is  a  proper  question,  put  in  that  way." — ^This  was 
objected  to  on  the  ground  that  it  restricts  the  right  of 
cross  examination. 

[Counsel  for  defendant  asked  the  witness  if  he  had 
not  testified  before  the  coroner's  jury,  on  the  inquest 
held  over  Wright,  that  the  latter  fell  at  the  third  fire.  He 
replied  that  he  did  not  think  he  had  so  testified.  Counsel 
asked  him,  "  Well,  if  you  did  so  testify,  it  is  the  truth  ?" 
The  court  then  ruled  as  just  stated.] 

(11.)  Because  the  court  erred  in  refusing  to  admit  the 
evidence  of  Rosa  Jones,  who  swore  (on  a  former  trial)  on 
an  issue  substantially  the  same  and  between  the  same 
parties  as  the  one  at  bar,  and  who  was  proved  to  be  de- 
beased.  Counsel  for  defendant  introduced  John  Pea- 
body,  Esq.,  and  proposed  to  prove  by  him  that  said  wit- 
ness then  swore,  in  substance,  as  follows :  "  She  lived 
in  adjoining  lot  to  Holland  Mitchell ;  that  day  betwixt 
eleven  and  twelve  o'clock,  Mr.  Jesse  Wright  came  up  to 
Holland's  and  met  Ben  Mitchell  in  front  of  the  gate.  Mr. 
Wright  said,  ^Is  that  Holland  V  Ben  said,  '  No,  this  is  Ben. 
Holland  is'  round  the  corner  with  your  brother.'  Mr. 
Wright  drew  his  pistol  out  of  his  bosom  and  shot  at  Ben 
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twice,  when  Ben  shot  at  him  ;  Mr.  Lovick  Wright  and  Hol- 
land came  round  th^  corner;  they  separated,  Holland 
going  across  to  Madison  Stafford's,  and  Mr.  Lovick  Wright 
wnne  on  to  his  brother." — This  was  rejected  on  the  ground 
thai  the  witness,  Peabody,  had  not  laid  the  foundations  for 
such  testimony, 

[The  examination  of  the  witness,  John  Peabody,  Esq., 
preliminary  to  proving  the  former  testimony  of  the  de- 
ceased witness,  is  fully  set  out  in  the  fourth  division  of  the 
decision.] 

(12.)  Because  the  court  excluded  the  testimony  of  a  wit- 
ness for  defendant,  Joe  Evans,  viz.:  It  was  about  150 
yards  from  where  the  homicide  occurred;  he  didn't 
know  the  distance  exactly ;  it  was  about  a  quarter  be- 
fore 12  o'clock  A.  M.  on  the  day  of  the  homicide  that  he 
saw  Lovick  Wright  come  to  his  house.  He  came  up  and 
asked  where  Ben  Mitchell  was. 

[This  testimony  was  insisted  on  upon  the  ground  that 
nis  brother,  Lovick,  and  deceased  had  been  proved  to  have 
wen  acting  in  concert.  These  acts  and  8ayin2:s  were  offered 
to  show  motives  of  deceased ;  also  the  reasonableness  of 
the  fear  of  the  defendant  at  the  time  of  the  killing.] 

(13.)  Because  the  court  erred  in  his  rulings  touching 
™  testimony  of  Maria  Sturkey,  a  witness  for  defendant, 
^  to  the  sayings  and  acts  of  Lovick  Wright  the  morning 
*^fore  the  homicide. — This  was  insisted  on  upon  the  grou  nd 
that  such  testimony  tended  to  show  the  motive  of  deceased 
and  the  reasonableness  of  the  fear  of  defendant,  it  being 
"^ged  that  the  Wrights  had  been  proved  to  bo  acting  in 
concert,  [This  witness  testified  that  defendant's  son  had 
^"ipped  the  son  of  Jesse  Wright,  having  caught  him  in  his 
I'athefs  patch;  that  on  the  Saturday  night  before  the 
JJ^niicide,  Jesse  Wright  and  two  or  three  others  came  to 
'^^^ house  and  asked  where  Ben  Mitchell  lived;  that  she 
^^ted  them  to  the  liouse  of  defendant ;  that  shortly 
^i^rwards  she  heard  a  considerable  noise,  and  going  to 
^Wndant's  house,  which  was  nearby,  found  Jesse  Wright 


184  SUPREME  COURT  OF  GEORGIA. 

Mitchell  t-8  The  State. 

whipping  defendant's  son  with  a  cowhide ;  that  his  brother, 
Lovick,  was  with  him,  and  two  or  three  others  were  there ; 
and  that  defendant  was  not  then  at  home.  Counsel  for  de- 
fendant then  offered  to  show  by  her,  that  Lovick  Wright 
came  back  on  Monday  morning,  called  for  defendant,  did 
not  find  him  in,  went  around  the  yard  with  a  pistol,  and 
beat  on  the  windows  and  doors.  This  was  rejected  by  the 
court.] 

(14.)  Because  the  court  erred  in  ruling  out  the  testi- 
mony of  said  witness,  Maria  Sturkey,  touching  the  acts  and 
sayings  of  Lovick  Wright,  brother  of  deceased,  at  the  house 
of  the  prisoner  during  the  morning  of  the  day  of  the  homicide, 
and  refusing  to  allow  the  witness  to  testify  as  to  all  the 
acts  of  violence  that  he  did  at  prisoner's  house  at  that 
time,  or  threats  made  against  the  prisoner  at  the  same  time. 
— ^This  testimony  was  insisted  on,  on  the  grounds  that  such 
acts  and  sayings  tended  to  show  motives  of  deceased;  a 
concert  of  action  between  deceased  and  his  brother ;  and  the 
reasonableness  of  the  fear  under  which  the  defendant  acted 
at  the  time  of  the  killing.  [See  explanation  under  ground 
just  preceding.] 

(15.)  Because  the  court  erred  in  admitting  the  testi- 
mony of  witness,  J.  D.  Edwards,  and  especially  the  fol- 
lowing: 

Q.  "Did  you  have  a  conversation  with  Mr.  Wright  just  alter  the 
shooting,  or,  did  he  say  anything?" 

A.  "Which  one?" 

Q.  "Mr.  Jesse  Wright." 

A.  "No,  sir,  only  he  said—" 

Defendant's  counsel  objected  to  deceased's  sayings. 

The  Court — "You  offer  it  as  pr.;*t  of  the  res  gestssf*  \ 

Solicitor  Oeneral — "Yes,  sir." 

Court — "Well,  show  how  long  it  was." 

Solicitor  General — "Well,  how  long  was  it  after  the  shooting?'' 

A.  "Before  I  got  to  him?" 

Solicitor  General — "Yes,  sir." 

A.  "It  was  five  minutes,  because  I  broke  and  run " 

Counsel  for  Defendant — "We  have  another  ot jection — it  is  not  in 
rebuttal  of  anything — r^n  gesfm  ought  to  be  given  in,  in  chief." 

The  Court — "Anything  that  was  said,  within  a  length  of  time  that 


SEPTEMBER  TERM,  1888.  135 

Mitchell  t«.  The  8Uto. 

WDuld  authorize  it  to  be  put  in  as  res  g«9ix  could  be  proved,  and  I 
^nk  that  the  time  that  the  witness  says  that  he  heard  this  statement 
d  Mr.  Wright  would  bring  it  in  under  the  head  of  the  rtB  geatx,    I  will 
let  the  testimony  go  to  the  jury." 

Solicitor  General — "You  say  you  went  to  pick  liim  up  and  help  to 
cany  him?" 

A.-"Yes,  sir." 

Solicitor  General — "Did  he  say  anything  to  you  then?" 

A.— "He  didn't  that  time,  but  after  we  had  gone  some  thirty  or  forty 
steps  he  asked  me,  'What  did  you  shoot  me  for—" 

D ifendant's  Counsel — * '  We  object. ' ' 

Coart— "Let  the  testimony  go  on." 

Defendant's  Counsel — "We  object  to  it,  on  the  ground  that  the 
declaration  is  not  admissible,  under  section  3773  of  the  Code,  as  res 
gistx" 

(16.)  Because  the  court  erred  in  admitting  the  testi- 
mony of  a  witness  for  the  state,  Robinson,  to  the  effect 
that  about  eleven  or  eleven  and  a  half  o'clock  on  the  morn- 
ing of  the  homicide  he  met  Jesse  and  Lovick  Wright;  that 
the  latter  turned  off;  that  Jesse  told  the  witness  that 
"Pierce"  (apparently  another  nams  of  Lovick)  was  mad 
^th  him  (Jesse),  that  the  witness  and  he  would  go  up 
*nd  see  Holland  Mitchell,  and  would  "cut  off"  Lovick, 
that  he  wanted  the  witness  to  "  cut  him  off"  and  tell  him 
that  Holland  Mitchell  had  been  to  the  office  and  seen  him 
(Jesse),  and  that  it  was  all  settled ;  that  Jesse  said  he 
fcnew  Ben  Mitchell,  that  he  was  out  of  town  and  would  not 
co^^   within  400  yards  of  him   (Jesse).     The   witness 
farther  stated  that  Jesse  said  they  would  go  up  the  street 
and  833  Holland  Mitchell;  that  they  went  to  one  or  two 
Peaces  in  town  looking  for  him,  but  failed  to  find  him ;  and 
.  **    Jesse  then  went  on  in  the  direction  of  Holland 
'^^heirs  house,  following  his  brother,  Lovick,  apparently 
^  *^^ep  him  out  of  a  difficulty,  while  the  witness  turned 
.  ^*^*     [The  sayings  of  deceased  to  this  witness  were  ob- 
J'^t^d  to.] 
^1*?.)  Because  the  court  erred  in  overruling  objection 
^^^  by  defendant's  counsel  to  tha  admission  of  the  conver- 
^^^n  between  deceased  and  Holland  Mitchell  at  the  "  En- 
^*^^-  Sun  "  office  the  morning  before  the  killing,  testified 
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to  by  the  witness  for  the  state,  Van  Cook. — Objected  to 
on  the  grounds  that  it  was  talk  between  third  parties 
and  h9arsay.  [The  substance  of  this  conversation, 
as  testified  to,  was  that  Holland  Mitchell  waated  to 
have  the  difficulty  settled;  that  Jesse  Wright  said  he 
did  not  care  to  have  anything  mire  to  do  with  it; 
that  Mitchell  insisted  that  Jesse  should  com  3  up  to  the 
house  of  defendant  and  settle  the  whole  matter;  that 
Mitchell  wanted  Jesse  to  come  up  and  keep  Lovick  quiet.] 

(18),  (19.)  Because  the  verdict  was  contrary  to  the 
charges  of  the  court. 

(20.)  BBcause  the  court  erred  in  the  following  charge: 
"  If  you  b3lieve  that  the  deceased  was  conscious  of  the 
fact  that  he  hal  been  wounded  and  that  he  would  die  from 
the  wound,  and  while  in  that  condition  he  made  a  declara- 
tion or  statement  as  to  who  wounded  him,  then  you  may 
consider  that  statement  as  though  it  had  been  given  in 
under  oath  on  the  trial  of  the  case.  But,  if  you  do  not 
believe  from  the  testimony  that  he  knew  or  his  mind  was 
impressed  with  a  full  sense  of  his  condition,  then  you  should 
not  consider  his  statement,  if  you  believe  he  made  a  state- 
ment prior  to  his  death." 

(21.)  Because  the  court  refused  to  charge  the  following 
request :  "  If  the  j  ury  believe  that  the  deceased  expressed 
an  opinion  at  one  stage  of  his  illness,  that  he  could  not 
recover,  and  afterwards  expressed  an  opinion  that  he 
would  '  pull  through,'  meaning  thereby  that  he  had  hopes 
of  recovery,  that  then  the  statement  previously  made 
should  not  bo  considered  as  dying  declarations." 

(22.)  Because  the  court  refused  to  charge  the  follow- 
ing request:  "If  the  jury  have  a  reasonable  doubt 
as  to  whether  Ben  Mitchell  acted,  when  he  shot,  under 
circumstances  calculated  to  excite  the  fears  of  a  reasonable 
man,  or  whether  he  felt  at  the  time  he  shot,  and  had  a  rea- 
son to  feel  from  the  circumstances,  that  it  was  necessary 
to  shoot  to  save  his  life,  limb  or  person,  then  he  is  justi- 
fiable."— ^This  request  was  refused  by  the  court,  on  the 
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groand  that  it  was   sabstantially  given  in   his  general 
charge. 
The  motion  was  overruled,  and  defendant  excepted. 

Smith  &  Russkll,  for  plaintiff  in  error. 

0.  Anderson,  attorney  general,  by  Jackson  &  King;  T. 
W. GarMES,  solicitor  general,  by  J.  M.  McNeill;  B.  A. 
Thornton,  for  the  state. 

Hall,  Justice. 

1.  Mitchell  was  indicted,  tried  and  found  guilty  of  mur- 
der, with  a  recommendation  to  mercy,  and  having  been  sen- 
tenced to  imprisonmant  in  tha  penitentiary  for  life,  made 
a  motion  for  anew  trial  upon  various  grounds,  which  being 
overruled,  he  prosecutes  this  writ  of  error  to  have  that 
judgment  reviewed  by  this  court.  This  motion  contains, 
among  others,  the  usual  ground  that  the  verdict  is  contrary 
to  law  and  evidence,  decidedly  and  strongly  against  the 
weight  of  evidence,  and,  in  fact,  without  evidence  to  sup- 
port it.  As  the  case  necessarily  goes  back  for  another 
hearing,  on  account  of  errors  in  the  decisions  and  rulinjgs 
of  the  court  below,  this  court,  under  ordinary  circumstan- 
ces, would  abstain  from  any  thing  more  than  a  passing 
allusion  to  the  evidence ;  but,  from  t-he  extraordinary  and 
exceptional  character  of  the  circumstances  attending  the 
tria),  we  feel  that  we  should  fall  short  of  our  duty  to  the 
public  and  the  defendant  were  we  to  omit  calling  attention 
to  some  of  the  prominent  facts  which  the  testimony  de- 
velops. 

It  is  some  what  remarkable  that,  of  all  the  witnesses  ad- 
duced by  the  state  to  prove  the  homicide,  not  one  of  the 
numerous  persons  immediately  at  or  near  the  scene  of  the 
rencontre  was  placed  upon  the  stand  for  that  purpose, 
*nd  that  instead  persons  who  were  some  distance  off, 
whose  view  of  the  place  was  somewhat  obstructed,  whoso 
^^ention  was  first  called  to  the  transaction  by  the  discharge 
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of  firearms,  and  who  saw  and  could  tell  nothing  as  to  the 
commencement  of  the  diflSculty,  were  the  witnesses  relied 
on.  They  could  testify  only  as  to  circumstances  from  which 
inferences  of  an  inconclusive  nature  were  drawn.     This 
matter  had  b3en  brewing  for  several  days;  the  attention  of 
numerous  persons  had  b32n  drawn  to  its  serious  character; 
and  yet  no  efTective  effort  was  made  to  prevent  the  meet- 
ing of  the  parties.     Indeed,  when  the  defendant  applied  to 
a  magistrate  on  the  morning  of  the  day  of  the  fatal  ren- 
contre for  protection,  that  magistrate,  instead  of  granting 
the  peace  warrant  asked  for,  and  securing  the  public  tran- 
quility by  prompt  and  efficient  action,  put  him  off  with  a 
promise  to  see  the  other  party  and  have  the  matter  ad- 
justed.    He  did  see  the  other  party,  and  all  the  assurance 
that  he  could  obtain  from  them  was  that  the  difficulty  might 
be  considered   "settled  for  the  present"     Perhaps   this 
officer  thought  he  was  acting  for  the  best ;  but  as  the  result 
shows,  his  mistake  was  most  lam3ntable.    In  all  such  cases, 
when  the  information  reaches  a  peace  officer,  he  should 
resort  at  once  to  his  authority,  and  not  assume  the  role  of 
a  negotiator;  he  is  invested  with  power  to  command  and 
restrain,  and  should  not  parsuade  and  advise  merely;  he 
should  not  desist  from  the  performance  of  his  duty,  as  in 
this  instance,  by  negotiating  for  an  armistice,  when  he  is 
bound  by  every  obligation  and  is  fully  armed  with  power 
to  83cure  peace.     These  circumstances,  with  others  to  be 
mentioned,  impress  us  with  the  opinion  that  this  defend- 
ant has  not  had  a  fair  trial.    The  state  did  not  avail  itself 
of  the  evidence  at  hand  to  throw  light  upon  some  very 
questionable  points.     Five  witnesses  were  introduced  for 
the  defendant  who  saw  the  beginning  and  the  end  of  this 
bloody  business;  they  were  all  near  tlie  spot, and  all  swore 
that  the  defendant  did  not  attempt  to  shoot  until  he  had 
been  twice  fired  upon  by  the  deceased  and  had  been  woun- 
ded in  the  hand.   That  he  received  this  wound  in  that  en- 
counter was  not  denied.   It  also  appeared  that  when  the 
deceased  was  reached,  after  falling  from  the  shot  he  had 
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received,  his  pistol,  a  revolver,  was  found  between  his  legs ; 
this  was  taken  possession  of  by  his  brother;  the  pistol 
was  not  produced  on  the  trial  and  no  account  was  given  of 
its  condition  when  first  found,  and  no  attempt  was  made  to 
account  for  this  omission.    If  the  account  given  by  the 
defendant's  witnesses  was  incorrect,  the  condition  of  this 
weapon  when  first  picked  up  would  surely  have  afi'orded 
some  evidence  that  would  have  gone  to  contradict  it, — evi- 
dence much  more  conclusive  than  that  relied  on.     Whether 
this  omission  was  designed  or  accidental,  we  do  not  know ; 
but  in  either  event,  it  would  seem  to  justify  the  inference 
that  the  proof  was  withheld  because  it  would  have  seri- 
ously damaged  the  prosecution.     The  importance  of  this 
^Wdence  was  not  overlooked.     A  ball  was  extracted  from 
*  china  tree  standing  at  the  spot  where  the  shooting  was 
"One ;  it  was  compared  with  one  drawn  from  the  pistol 
^^ceased  had  at  the  time,  and  a  trifling  difference  of  two 
p^ins  in  the  weight  of  the  two  was  relied  on  to  show  that 
J^  catne  out  of  defendant's,  and  not  oat  of  deceased's,  pistol. 
^  effort  was  made  to  compare  it  with  the  balls  left  in  de- 
^'idant's  pistol,  and  no  allowance  was  made  for  any  de- 
^^«e  in  its  weight  by  the  friction  it  underwent  by  being 
!r^^  into  an  1  extracted  from  the  wood.    "  The  presump- 
^^  ''  says  Mr.  Starkie,  (Evidence,  846)  <Hhat  a  man  will 
^liat  which  tends  to  his  obvious  advantage,  if  he  pos- 
.  ^^8  the  means,  supplies  a  most  important  test  for  judg- 
S  <^f  the  comparative  weight  of  evidence.     It  is  to  be 
^^^hed  according  to  the  proof  which  it  was  in  the  power  of 
^^  party  to  have  produced,  and  in  the  power  of  the  other 
^  *iave  contradicted.     If,  on  the  supposition  that  a  charge 
^^  ^laim  is  unfounded,  the  party  against  whom  it  is  made 
*^8i8  evidence  within  his  reach  by  which  he  may  repel  that 
^hich  is  offered  to  his  prejudice,  his  omission  to  do  so  sup- 
plies a  strong  presumption  that  the  charge  or  claim  is  well 
founded ;  it  would  be  contrary  to  every  principle  of  reason 
and  to  all  experience  of  human  conduct  to  form  any  other 
(jonclusion.   This  consideration  in  criminal  cases  frequently 
v  71-10 


140  SUPREME  COURT  OF  GEORGIA. 


Mitchell  t«  The  State. 


gives  a  conclusive  character  to  circumstances  which  would 
otherwise  be  of  an  imperfect  and  inconclusive  nature. 
*  *  *  The  same  principle  applies  where  a  party 
having  more  certain  and  satisfactory  evidence  in  his  power 
relies  upon  that  which  is  of  a  weaker  and  inferior  nature. 
So  pregnant  with  suspicion  is  conduct  of  this  nature,  that 
the  law,  as  has  been  seen,  has  laid  down  an  express  and 
peremptory  rule  upon  the  subject,  which,  in  cases  within 
the  scope  of  its  operation,  actually  excludes  the  inferior 
evidence.  It  is  for  the  jury,  in  their  discretion,  to  apply 
the  principle,  in  cases  which  do  not  fall  within  the  pre- 
scribed limits  of  the  rule."  Haldane  vs.  Harvey,  4  Burr., 
2484. 

Another  fact  that  is  evident,  is  that  this  defendant  never 
sought  any  meeting  with  the  deceased  and  his  party ;  he  left 
his  homo  and  concealed  himself  to  avoid  them,  while  they 
were  in  constant  pursuit  of  him,  threatening  his  life.  True, 
when  tired  out  with  skulking  to  avoid  danger,  he  passed 
through  the  streets  with  a  gun  and  pistol  openly  displayed 
to  the  magistrate's  office.  This  was  done,  as  he  alleges, 
to  protect  himself  from  threatened  violence  and  impending 
death ;  he  first  went  to  the  nearest  magistrate  and  finding 
him  absent,  applied  to  the  other,  who  refused  the  warrant 
which  he  sought.  Surely  he  was  not  then  in  pursuit  of  his 
enemies.  He  tried  to  leave  his  arms  at  this  magistrate's 
office,  and  did  tempDrarily  deposit  his  gun  there,  which  was 
carried  away,  as  was  shown,  by  another  person.  These 
facts  are  mentioned  rather  to  show  that  this  trial  has  not 
developed  the  whole  truth,  than  for  the  purpose  of  inter- 
fering with  any  prerogative  of  the  jury.  We  will  never 
interfere  with  their  verdict  wliere  there  is  evidence  to  sus- 
tain it,  and  the  judge  who  tried  the  case  is  satisfied  with 
it,  unless  there  has  been  some  misapprehension  of  their 
duty  made  manifest  to  us,  or  it  appears  that  some  right 
has  been  denied  the  defendant,  or  unless  improper  bias  or 
prejudice  upon  their  part  is  evident.  With  these  general 
observations,  we  turn  to  the  assignment  of  specific  errors 
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claimed  by  the  defendant's  counsel  to  have  been  committed 
on  this  trial. 

2.  The  first  of  these  exceptions  demanding;  our  examina- 
tion and  careful  consideration  are  those  which  relate  to 
dying  declarations.     In  Campbell's  case,  11  G^.u.,  374,  375, 
it  is  sai'l  that  this  species  of  testimony  constitutes  one  of 
the  exceptions  to  the  rule  which  rejects  hearsay  evidence ; 
it  is  founded  on  the  necessity  of  the  case,  and  for  the  rea- 
son that  the  sanction  under  which  these  declarations  are 
made,  in  view  of  impending  death  and  judgment,  when 
the  last  hope  of  life  is  extinct,  and  when  the  retributions 
of  eternity  are  at  hand,  is  of  equal  solemnity  as  that  of 
statements   made  under  oath.     "Still,"  it  is  added,   "it 
must  be  admitted  that  great  caution  should  be  observed  in 
the  use  of  this  kind  of  evidence."     By  the  Code,  §3781, 
dying  declarations  are  admissible  only  when  made  by  a 
person  in  the  article  of  death,  and  who  is  conscious  of  hi8 
condition,  and  then  only  in  the  case  of  prosecutions  for 
homicide,  and  for  the  sole  purpose  of  showing  the  causo 
of  death  and  the  person  who  committed   the  act.     Th'3 
necessity  for  this  great  caution,  not  only  in  the  admission, 
but  in  the  use,  of  this  kind  of  testimony,  is  enforced  by 
judges  and  writers    who  have    dealt  with   the    subject. 
Among  others  Roscoe  (Crim.  Ev.,  36),  who  says,  "  With 
respect  to  the  effect  of  dying  declarations,  it  is  to  be  ob- 
served that,  although  there  may  have  been  an  utter  aban- 
donment of  all  hope  of  recovery,  it  will  often  happen  that 
the  particulars  of  the  violence  to  which  the  deceased  has 
spoken  are  likely  to  have  occurred  under  circumstances 
of  confusion  and  surprise  calculated  to  prevent  their  being 
J^curately  observed.     The  consequences,  also,  of  the  vio- 
lence may  occasion  an  injury  to  the  mind,  and  an  indistinct- 
ness of  memory  as  to  the  particular  transaction.     The  de- 
ceased may  have  stated  his  inferences  from  facts  concern- 
ing which  he  may  have  drawn  a  wrong  conclusion,  or  he 
niay  have  omitted  important  particulars,  from  not  having 
kis  attention  called  to  them.     Such  evidence,  therefore,  is 
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liable  to  be  very  incomplete.  He  may  naturally,  also,  be 
disposed  to  give  a  partial  account  of  the  occurrence,  al- 
though possibly  not  influenced  by  animosity  or  ill  will. 
But  it  cannot  be  concealed,  that  animosity  and  resentment 
are  not  unlikely  to  be  felt  in  such  a  situation.  The  pas- 
sion of  anger,  once  excited,  may  not  have  been  entirely  ex- 
tinguished|  even  when  all  hope  of  life  is  lost.  See  R.  vs. 
•Crockett,  4  C.  &  P.  541;  19  E.  C.  L.  R.,  ante,  p.  33, 
where  the  declaration  was  ^  that  damned  man  has  poisoned 
me,'  which  may  be  presumed  to  be  vindictive ;  and  R.  vs. 
Bonner,  6  C.  &  P.,  386  (25  E.  C.  L.  R.),  where  the  dying 
'declaration  was  distinctly  proved  to  be  incorrect.  Such 
considerations  show  the  necessity  of  caution  in  receiving 
impressions  from  accounts  given  by  persons  in  a  dying 
state,  especially  when  it  is  considered  that  they  cannot  be 
subjected  to  the  power  of  cross-examination ;  a  power  quite 
as  necessary  for  securing  the  truth  as  the  religious  obliga- 
tion of  an  oath  can  be.  Th0  security  also,  which  courts  of 
Justice  have  in  ordinary  cases  for  enforcing  truth,  by  the 
terror  of  punishment  and  the  penalties  of  perjury,  cannot 
exist  in  this  case.  The  remark  before  made  on  verbal 
statements  which  have  been  heard  and  reported  by  wit- 
nesses, applies  equally  to  dying  declarations ;  namely,  that 
they  are  liable  to  be  misunderstood  and  misreported,  from 
inattention,  from  misunderstanding,  or  from  infirmity  of 
memory.  In  one  of  the  latest  cases  upon  the  subject,  this 
species  of  proof  is  spoken  of  as  an  anomaly,  and  contrary 
to  all  the  general  rules  of  evidence,  yet  as  having,  where 
it  is  received,  the  greatest  weight  with  juries.  Per  Cole- 
ridge, J.,  R.  m  Spilsbury,  7  C.  &  P.  196  (32  E.  C.  L.  R); 
1  Phill.  Ev.,  251, 10  ed.  *  When  a  party  comes  t^o  the  con- 
viction that  he  is  about  to  die,  he  is  in  the  same  practical 
state  as  if  called  on  in  a  court  of  justice  under  the  sanction 
of  an  oath,  and  his  declarations  as  to  the  cause  of  his  death 
are  considered  equal  to  an  oath,  but  they  are,  nevertheless, 
open  to  observation.  For  though  the  sanction  is  the  same, 
the  opportunity  for  investigating  the  truth  is  very  di£fer- 
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ent,  and  therefore  the  accused  is  entitled  to  every  allow- 
ance and  benefit  that  he  may  have  lost  1)y  the  absence  of 
the  opportunity  of  more  full  investigation  by  means  of 
cross-examination.'  Per  Alderson,  B.  R.,  vs.  Ashton,  2 
Lewin  O.  0. 147." 

This  extract,  which  furnishes  a  brief  bat  accurate  and 
comprehensive  summary  of  the  law,  shows,  even  in  cases 
where  all  the  preliminary  requirements  are  fully  met,  as 
clearly  as  anything  can,  not  only  the  unreliable  and  un- 
satisfactory character  of  such  proof,  but  its  dangerous  effect, 
from  the  fact  of  the.  undue  importance  that  juries  are  al- 
most sure  to  give  it,  and  should  impress  us  with  caution 
not  only  in  its  introduction,  but  in  its  application  and  use 
when  admitted.  On  this  subject  the  observations  of  Coler- 
idge, Judge,  in  R.  vs.  Spilsbuiy,  7  C.  &  P.  187,  contain, 
as  it  seems. to  us,  a  needed  caution  entitled  by  every  judge 
to  the  most  careful  consideration.  "It  is  an  extremely 
painful  matter,"  he  said,  "  for  me  to  decide  upon ;  but  when 
I  consider  that  this  species  of  proof  is  an  anomaly,  and 
contrary  to  all  the  rules  of  evidence,  and  that  if  received 
it  would  have  the  greatest  weight  with  the  jury,  I  think  I 
ought  not  to  receive  the  evidence,  unless  I  feel  fully  con- 
vinced that  the  deceased  was  in  such  a  states  as  to  render 
the  evidence  clearly  admissible.  It  appears  from  the  evi- 
dence, that  the  deceased  said  he  thought  he  should  not  re- 
cover, as  he  was  very  ill.  Now,  people  often  make  use  of 
expressions  of  that  kind  who  have  no  conviction  that  their 
death  is  near  approaching.  If  the  deceased  in  this  case 
had  felt  that  his  end  was  drawing  very  near,  and  that  he 
had  no  hope  of  recovering,  I  should  expect  him  to  be  say- 
ing something  of  his  affairs,  and  of  who  was  to  have  his 
property,  or  giving  some  directions  as  to  his  funeral,  or 
as  to  where  he  would  be  buried,  or  that  he  would  Iiave 
used  expressions  to  his  widow  purporting  that  they  were 
soon  to  be  separated  by  death,  or  that  he  would  have  taken 
leave  of  his  friends  and  relations  in  a  way  that  showed  he 
was  convinced  that  his  death  was  at  hand.     As  nothing  of 
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this  sort  appears,  I  think  there  was  not  suJBcient  proof 
that  he  was  without  any  hope  of  recovery,  and  that  I,  there- 
fore, ought  to  reject  the  evidence." 

The  case  at  bar  falls  short  of  the  least  of  these  require- 
ments. The  injury  from  which  the  deceased  man  "was 
suffering  was  such  as  to  deprive  him  of  consciousness  that 
he  was  even  wounded ;  it  required  much  effort  to  convince 
him  of  this  fact ;  as  he  was  borne  away  from  the  scene  of 
conflict,  he  charged  one  of  those  who  was  assisting  him, 
and  who  was  endeavoring  to  minister  to  his  comfort  and 
relief,  with  having  inflicted  the  injury.  From  the  testi- 
mony of  Drs.  Stanford,  Grimes,  and  other  medical  men 
who  attended  him,  it  is  evident  to  us  that  he  was  at  no 
time  in  such  a  condition  as  to  be  able  to  give  an  intelligent 
account  of  the  transaction  or  to  enter  into  any  detail,  how- 
ever general,  of  the  circumstances  attending  it.  The  only 
witness  who  testifies  to  dying  declarations  was  F.  M. 
Johnson,  who  was  an  employ^  in  the  Enquirer  Sun  office, 
under  Wright,  the  deceased,  who  was  foreman  of  the  office, 
who  was  warmly  attached  to  deceased,  was  with  him  almost 
constantly  for  a  week  after  he  received  the  wound,  took 
an  active  part  in  the  prosecution  of  his  slayer,  and 
contributed  to  pay  counsel  who  assisted  the  solicitor  in 
the  trial.  It  seems  somewhat  strange  that  this  witness 
should  alone  have  been  selected  to  testify  in  this  impor- 
tant matter,  when  there  were  others  presumably  better 
qualified  from  their  education  and  their  relations  to  the 
deceased,  and  who  during  his  entire  illness  were  constantly 
with  him,  to  ascertain  at  any  given  time  his  fitness  to  make 
this  statement,  and  to  elicit  a  fuller  account  than  seems  to 
have  been  drawn  out  by  Mr.  Johnson.  The  failure  to  have 
this  examination  made  by  competent  and  impartial  persons, 
like  other  omissions  already  commented  on,  is  well  calcu- 
lated to  excite  inquiry  as  to  how  far  the  real  facts  in  the 
case  have  been  brought  out,  and  leaves  a  painful  impres- 
sion that  the  court  and  jury  who  tried  the  case,  if  not 
groping  their  way  in  the  dark,  were  moving  in  a  very  un- 
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certain  light.  According  to  this  witness,  the  deceased  was 
rational  only  at  times  during  his  last  illness — was  in  his 
opinion  rational  at  the  time  of  making  the  declaration — 
gives  the  facts  on  which  he  founds  the  opinion.  The  ac- 
count had  better  be  given  in  this  witness's  words,  just  as 
they  are  reported  in  the  record  before  us. 

^^  He,  deceased,  asked  me  to  place  his  hand  upon  his 
wound  and  explain  the  nature  of  it,  and  I  did  so,  and  he 
told  me  that  wound  would  kill  him.     I  tried  to  assure  him 
that  it  would  not,  and  he  shook  his  head  and  looked  oflf 
from  me.    It  (the  conversation)  must  have  been  two  or 
three  days  after  he  was  shot,  probably  it  might  have  been 
one  day.    I  don't  remember  exactly.    Heard  him   say 
'nothing  about  it  later  and  nearer  his  death.     Had  no  op- 
portunity of  seeing  him;  sat  up  with  him  the  first  week, 
^Sht  and  day;  he  was  wounded  on  2d  day  of  the  month 
<0<i  died  on  the  30th. 
^^  As  I  said  before,  he  said  his  wound  would  kill  him ;  he 
recognized  the  fact;  was  perfectly  rational,  so  far  as  I 
coul^  learn ;  at  times  he  was  delirous ;  you  could  tell  in  a 
"^^rnent  when  he  got  into  that  state.     He  said  that  he 
diclii^t  know  who  shot  him :  said  he  was  walking  along  the 
^^^--^alk  and  he  was  shot  down.     He  said  it  occurred 
2^^H>vi  t  in  front  of  Holland  Mitchell's  house.     I  don't  remem- 
^^  that  he  said  exactly  in  front  right  there ;  he  remem- 
T^^^d  getting  there ;  said  he   heard  only  one  shot,  and 
^  Said  he  fainted.    I  asked  him  the  question  and  he  said 
^^  fainted." 

On  his  cross-examination,  this  witness  stated  that  de- 
^^ased  didn't  know  that  he  had  been  wounded  at  all, 
or  that  he  had  been  shot.  He  asked  in  the  conversa- 
tions whether  he  was  wounded  or  not;  he  asked,  '^  Am  I 
wounded  ?"  Said  he  didn't  see  anybody  shoot  him ;  didn't 
know  who  shot  him,  and  didn't  know  that  ho  was  wounded ; 
witness  Fupposes  he  made  these  statements  to  him  volun- 
tarily; he  was  trying  to  find  out  who  it  was;  does  not  re- 
member what  he  said  to  him ;  just  simply  asked  him  who 
flbot  him.    In  reply  to  a  question  twice  repeated,  ''  How 
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many  times  did  you  ask  him  that  before  answered  ?"  he 
said,  "  He  just  answered  me;  it  was  in  the  course  of  con- 
versation, and  iriendly  conversation."  "  Didn't  you  know, 
Mr.  Witness,  who  it  was  that  shot  him  ?  Hadn't  you  heard  ?" 
Ans. — '^  Yes,  sir."  "  Why  did  you  want  to  get  it  from 
him?"  Ans. — •'  Because  I  wanted  to  know  from  him  what 
he  knew  about  it."  "  It  wasn't  to  learn  from  him  who  shot 
him  that  you  asked  the  question  ?"  Ans. — ^*'I  don't  know 
how  I  could  answer.  I  knew  it  from  outside  reports,  from 
my  side,  and  I  wanted  to  know  from  his  side  what  he  knew 
about  it.  I  wanted  to  know."  "  And  he  told  you  he  didn't 
know  anything?"  Ans. — ^'Yes,  sir."  Defendant's  counsel 
objected  to  these  sayings  of  deceased,  meagre  and  discon- 
nected as  they  were,  and  probably  wormed  out  of  the 
wounded  man  by  directly  leading  questions,  suggesting  the 
answer  desired  by  the  questioner,  and  responded  to  by  a 
monosyllable,  yes  or  no.  This  we  say  from  the  evident  reluc- 
tance of  t  he  witness  to  give  the  words  of  the  conversation, 
when  pressed  so  to  do,  and  from  his  forgetfulness  of  partic- 
ulars. It  seems  difficult,  if  not  impossible  to  determine 
the  part  that  each  took  in  this  conversation ;  or  whether 
this  account  was  made  up  from  the  witness's  inferences 
from  the  conversation  or  from  what  was  actually  said. 
This  aflFords  a  very  slender  foundation  for  the  admission 
of  such  testimony.  The  answers  given  were  fragmentary, 
and  the  capacity  of  the  party  to  make  the  statement,  to 
say  the  least,  was  questionable.  It  is  hardly  conceivable 
that  if  his  physical  condition  had  admitted,  he  could,  from 
mental  inability,  have  stood  an  examination  conducted  in 
the  most  cautious  and  considerate  manner  upon  the  stand. 
His  incompetency  as  a  witness,  from  mental  debility, 
scarcely  admits  of  a  doubt.  The  safer  course  would  have 
been  to  exclude  these  answers  thus  elicited  as  dying  decla- 
rations. 

The  Supreme  Court  of  Vermont,  State  vs.  Center  et  al.^  35 
Verm.  R.,  378, 386,  thus  laid  down  the  law  upon  this  subject: 
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''The  rule  that  dying  declarations  should  point  distinctly 
to  the  cause  of  death  and  the  circumstances  producing  and 
attending  it,  is  one  that  should  not  be  relaxed.    Declara- 
tions, at  the  best,  are  uncertain  evidence,  liable  to  be  mis- 
understood, imperfectly  remembered,  and  incorrectly  re- 
lated.   As  to  dying  declarations  there  can  be  no  cross- 
examination.     The  condition  of  the  declarant,  in    his 
extremity,  is  often  unfavorable  to  clear  recollection,  and 
to  the  giving  of  a  full  and  complete  account  of  all  the 
particulars  which  it  might  be  important  to  know.     Hence 
all  vague  and  indefinite  expressions,  all  language  that  does 
not  distinctly  point  to  the  cause  of  death,  and  its  attend- 
ing circumstances,  but  requires  to  be  aided  by  inference 
or  supposition,  in  order  to  establish  facts  tending  to  crim- 
inate the  respondent,  should  be  held  inadmissible."    This 
would  seem  to  be  the  very  spirit  of  our  Code,  §3781,  when 
it  confines  such  declarations  to  "  the  cause  "  of  the  "death" 
''and  the  person  who  killed  him."    No  decision  of  our 
^urt,  that  we  have  seen,  has  ever  enlarged  the  scope  of 
^i^  species  of  evidence,  or  in  the  slightest  degree  relaxed 
this  most  salutary  rule.    It  is  not  true,  as  supposed  by 
coansel  who  argued  this  case  for  the  state,  that  this  court 
^^as  left  the  question  of  its  competency  in  doubtful  cases 
^^  some  measure  to  the  jury,  and  to  this  they  cite  Oamp- 
*^^^*8  case,  11  Oa.j  353,  354,  376,  377;  Jackson's  case,  56 
y*-j  236,  237.    Neither  of  these  cases  relieves  the  presid- 
^  JU^ge,  in  any  measure,  from  the  responsibility  of  passing 
.  ^^  the  admissibility  and  competency  of  the  evidence ; 
®^l>initting  to  the  jury  the  circumstances  under  which 
^^clarations  were  made,  whether  in  articulo  moi^tis  or 
*•  ^Hd  it  was  only  designed  to  provide  additional  safe- 
X    f^s  allowing  them  to  pass  upon  the  credibility  of  the 
^^^ony,  and  affording  them  all  the  considerations  nec- 
1  ^^*^  for  determining  its  proper  weight  and  eff'ect.    This 
I      ^^r  from  the  rases  themselves,  but  if  it  were  not,  it 
n     ^^en  rendered  plain  by  the  ruling  of  the  court  in 
*^  «18'  case,  62  Oa.^  58,  59,  where  it  is  stated  in  explicit 
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terms  that  "  the  court  must  judge  of  the  preliminary  evi- 
dence, in  the  first  instance,  and  deeming  it  prima  f<icie 
sufficient,  should  admit  the  declarations,  instructing  the 
jury  afterwards  to  pass  finally  for  themselves  on  the  ques- 
tion whether  or  not  the  declarations  were  conscious  utter- 
ances, in  the  apprehension  and  immediate  prospect  of 
death."  While  we  do  not  hold  that  the  fact  of  the  de- 
ceased entertaining  and  expressing  hopes  of  his  recovery 
after  the  alleged  declarations  were  made,  or  that  if  the 
testimony  offered  was  drawn  from  him  by  direct  and  par- 
tial leading  questions,  and  was  thus  obtained  in  incomplete 
and  disconnected  parts,  which  had  afterwards  to  be  joined 
together,  unless  he  failed  to  speak  intelligently  and  torpidly 
assented  to  what  was  said  by  his  questioner,  (Wharton's 
Orim.  Ev.,  §300,  in  connection  with  /J.,  §299),  would  each 
of  itself  be  sufficient  to  exclude  them,  yet,  we  think  that 
when  these  circumstances  are  united  and  combined  with 
others,  such  as  the  want  of  mental  capacity  in  the  declar- 
ant, the  utter  neglect  to  test  his  capacity  by  persons  who 
were  in  constant  attendance  upon  him,  and  who  from  their 
education  and  profession  were  skilled  and  competent  to 
make  the  investigation,  and  instead  of  these,  resort  is  had 
to  one  utterly  unfitted  for  the  purpose,  and  who,  from  his 
relations  to  the  deceased,  took  an  active  part  in  the  prose- 
cution and  contributed  money  to  employ  counsel,  thus 
showing  great  bias  and  partiality  to  one,  if  not  prejudice 
to  the  other  party,  we  think  a  case  was  made  throwing 
so  much  doubt  and  discredit  upon  these  declarations  as  to 
call  for  their  rejection. 

The  preliminary  investigation  touching  their  admissi- 
bility and  the  argument  of  counsel  upon  the  subject  took 
place  in  the  presence  of  the  jury,  and  the  court  in  deciding 
to  admit  them,  said  he  would  "  instruct  the  jury  as  to  their 
weight  in  his  charge."  The  instructions  given  in  the 
charge  on  this  head  were  that  "  dying  declarations  made 
by  a  person  in  the  article  of  death,  who  is  conscious  of  his 
condition,  as  to  the  cause  of  his  death  and  the  person  who 
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killed  him,  are  admissible  in  evidence  in  a  prosecution  for 
homicide.  If  you  believe  that  the  deceased  was  conscious 
of  the  fact  that  he  had  been  wounded,  and  that  he  would 
die  from  the  wound,  and  while  in  that  condition  he  made 
a  declaration  or  statement  as  to  who  wounded  him,  then 
you  may  consider  that  statement  as  though  it  had  been 
given  in  under  oath  on  the  trial  of  the  case.  But  if  you 
do  not  believe  from  the  testimony  that  he  knew,  or  his 
mind  was  impressed  with  a  full  sense  of  his  condition,  then 
you  should  not  consider  his  statement  if  you  should  be- 
lievethat  he  made  a  statement  prior  to  his  death." 

The  only  circumstances  bearing  upon  the  weight  of  such 
evidence  to  which  the  charge  calls  attention  are  the  facts 
of  the  consciousness  of  the  deceased  as  to  his  condition 
^henthe  statement  was  made,  and  his  knowledge  of  the 
Person  who  inflicted  the  injury.     Tlie  j  ury  are  plainly  told, 
Jf  they  believed  that  he  knew  who  killed  him,  that  if  he 
^as  conscious  of  the  fact  that  he  was  wounded,  and  that 
^e  W'ould  die  from  that  wound,  then  they  should  consider 
"^  statement  as  though  it  had  been  given  on  the  trial 
Dider  oath.     That  is,  as  we  understand  it,  if  these  condi- 
/^^^  appeared,  they  were  to  treat  the  statement  just  as 
^y  Would  that  of  a  witness  who  had  been  regularly  sworn 
^^  had  testified  on  the  trial ;  that  it  was  in  all  respects 
*^titl^(j  to  the  same  weight  as  the  testimony  of  such 
^'itness.     No  allusion  is   made  to  any   of  the  other 
^^itxerous  circumstances  which  we  have  seen  are  essen- 
^^1  in  determining  the  weight  and  effect  of  such  evi- 
i^nce,  and  in  this  respect  the  charge  falls  far  short  of 
the  requirements  of  the  law,  and  was  manifestly  errone- 
ous.   From  its  general  character  and  from  its  want  of  par- 
ticularity in  this  material  and  essential  respect,  it  was 
calculated  to  mislead,  rather  than  to  aid  the  jury  in  reach- 
ing a  correct  conclusion. 

3.  Van  Cook  swore  that  he  was  at  the  house  of  Mrs. 
Wright,  the  mother  of  deceased,  on  the  Sunday  evening 
before  the  shooting ;  that  Jesse  Wright,  the  deceased,  his 
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brother  and  some  other  persons  were  there  •  that  he  passed 
by  Mitchell's  house  in  going  there,  and  saw  some  negroes 
in  the  yard ;  didn't  know  the  number,  supposed  some 
eight  or  ten ;  didn't  know  whether  the  negroes  were  armed 
or  not ;  was  uncertain  whether  they  had  guns  or  sticks. 
While  at  Mrs.  Wright's  two  messages  came  '•  from  Ben 
Mitchell  to  Mr.  Wright ;"  the  first  was  "  to  come  up  there 
— they  were  ready  for  him."  This  was  brought  by  a  little 
white  boy  whom  witness  did  not  know  ;  the  second  by  a 
little  negro  boy,  likewise  unknown  to  witness,  who  said 
"  there  was  a  lot  of  negro  men  up  to  Mr.  Ben  Mitchell's, 
waiting  for  Mr.  Wright."  Of  this  incident  the  witness 
"never  thought  very  much — thought  it  was  probably 
some  business  he  had,  but  did  not  know."  This  witness 
was  on  intimate  terms  with  the  Wrights  ;  worked  in  the 
same  printing  oflSce  with  Jesse.  He  was  pressman,  and 
Jesse  foreman.  He  seems  to  have  been  intimately  associ- 
ated with  them  during  most  of  this  diflSculty,  and  his  pres- 
ence on  this  Sunday  al'ternoon,  if  casual,  as  he  would  rep- 
resent it  to  have  been,  was  certainly  opportune ;  not  more 
80,  however,  than  was  the  interview  of  Jesse  Wright  with 
the  policeman  Hobertson,  a  short  time  before  the  meeting 
of  the  parties  and  the  fatal  rencontre.  The  purpose  of  this 
was,  as  stated,  to  show  that  Jesse  was  on  a  mission  of  peace ; 
that  he  was  endeavoring  to  prevent  a  meeting  between 
his  brother  and  the  Mitchells.  It  consisted  entirely  of 
conversations  between  the  witness  and  Jesse,  in  the  ab- 
sence of  the  prisoner,  and  it  was  separate  and  distinct 
from  any  conversation  which  the  defense  had  given  in 
evidence ;  it  was  commenced  in  the  presence  of  Lovick, 
or  as  he  is  sometimes  called,  "  Pierce  "  Wright.  The 
avowed  object  was  "  to  head  this  person  off,"  to  prevent  him 
from  going  to  the  Mitchells';  if  this  was  really  the  object, 
it  seems  somewhat  singular  that  he  was  allowed  to  get 
away  before  any  effort  was  made  by  either  of  these  parties 
to  put  this  purpose  into  execution.  The  defendant's  coun- 
sel objected  to  the  introduction  of  the  testimony  of  both 
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these  witnesses,  and  the  objections  were  overruled.  This 
we  think  was  error.  The  matters  deposed  to  were  res  inter 
alic8  acta^  as  to  the  defendant.  A  portion  of  the  testi- 
mony was  hearsay.  It  had  the  appearance  of  b?ing  a 
part  of  a  scheme  to  justify,  in  advance,  an  attack  meditated 
upon  the  Mitchells,  and  then  about  to  be  carried  into  effect. 
Parties  cannot  be  allowed  thus  to  fabricate  excuses  for  the 
commission  of  an  unlawful  act.  "  Statements  concocted 
in  advance,  as  part  of  a  projected  scheme  of  crime  *  * 
are  clearly  inadmissible  as  self-Bervirig^'^  and  cannot  be 
introduced  by  the  party  making  them  in  their  own  behalf, 
though  they  may  be  put  fn  evidence  by  the  opposite  party 
when  the  object  is  to  prove  "  premeditation"  and  "  prep- 
aration'' on  the  part  of  his  adversary.  Wharton's  Cr.  Ev., 
§268  and  cases  cited.  In  Monroe^s  case,  5  Ga.^  132, 
Lumpkin,  J.,  said, "  If  we  permit"  a  party  "  to  manufacture 
testimony  for  himself7the  moat  mischievous  consequences 
would  often  ensue.  For  how  easy  it  is  to  feign  fears  which 
are  not  felt,  and  shape  our  course  in  such  a  way  that  pre- 
meditated revenge,  while  it  gluts  itself  in  the  blood  of  its 
hapless  victim,  will  refer  to  the  past  as  proof,  not  merely 
of  innocence,  but  of  the  harassing  alarm,  from  the  bond- 
age of  which  the  accused  has  long  groaned  to  be  deliver- 
ed." 

Carter  vs.   The  State,  56    Oa.,   4C5,  467,   eff(^tually 
disposes  of  the  objection  to  that  portion  of  Van  CookV  Leji 
^^ony  relating  to  the  messages  purparting  to  hav<f  ir.A  u 
^ut  by  Ben  Mitchell  to  Jesse  Wright.  It  is  there  dirin .  :■<: 
^  be  hearsay  evidence;  the  messengers  are  said   u,  i^i 
*  <5ompetent  witnesses,"  and  we  hold  the  only  i:inu\,i'.^  n 
fitnesses  "  to  prove  the  messages  sent  by  tluM/j'  **.,/.» 
*^^ly,  "if,  in  fact,  such  messages  were  s(*nt  *'    '*  .*      ^ 
^Hat  both  these  messengers  were  unknown  ;  tlt*i'  ..    »*•  ^ 
^Hs  made  to  ascertain  who  they  were ;  that  ii«;« 
^*^an  the  delivery  of  these  alleged  messaK*- 
^^spicion  upon  the  bona  fides  of  the  trafi^i*  ■• .  *     .  .-  ^  .^ 
^  show  that  it  was  a  mere  pretext  and  d*;  n  *  ^  -      r  ,^  v-tto* 
^terior  design. 
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These  considerations  apply  with  full  force  to  the  testi- 
mony of  Van  Cook,  in  relation  to  a  conversation  which 
took  place  in  front  of  the  Enquirer  office  between  deceased 
and  Holland  Mitchell,  on  the  morning  of  the  day  of  the 
shooting,  at  which  the  defendant  was  not  present  and 
which  does  not  appear  to  have  been  communicated  to  him 
at  any  time  before  his  meeting  with  the  deceased.  This 
testimony  was  properly  objected  to  by  the  defence,  and 
the  objection  should  have  been  sustained.  This  occurred 
some  two  hours  before  the  shooting,  and  was  not,  as  in- 
sisted by  counsel  for  the  state,  a  part  of  the  res  gestcB ;  it 
did  not  lead  to  the  transaction,  and  was  in  no  way  con- 
nected with  it. 

On  the  other  hand,  we  are  of  opinion  that  the  tes- 
timony of  J.  D.  Edwards,  to  which  objection  was  made, 
was  part  of  tho  res  gestm.  The  witness  reached  the 
sc3ne  of  tha  conflict  in  a  very  few  minutes  after  the 
deceased  fell^  and  assisted  in  bearing  him  away ;  when 
they  had  gotten  away  thirty  or  forty  steps  with  him,  he 
asked  witness  "  What  did  you  shoot  me  for  ? "  Five  min- 
utes would  have  covered  the  entire  transaction.  Not  only 
in  this,  but  in  other  instances,  it  was  objected  that  the 
evidence  was  not  in  rebuttal  of  anything  brought  out  by 
the  defence,  and  these  objections  wer»^  disallowed.  The 
practice  prescribing  the  order  in  which  testimony  shall  be 
introduced  is  evidently  for  the  convenience  of  the  court, 
and  may  be  modified  as  he  deems  proper  to  the  advance- 
ment of  the  ends  of  justice;  usually  a  deviation  from  the 
established  order  works  no  injury  to  the  party  objecting, 
and  whether  there  was  error  in  the  fact  of  its  being  in  re- 
buttal or  not,  we  are  satisfied  that  it  is  not  a  proper  sub- 
ject for  revision  upon  writ  of  error.  60  Common  Rule  of 
Court  and  cases  cited  thereunder.  Code  of  1882,  p.  1354. 

4.  The  next  subject  which  we  shall  consider  is  the  rejec- 
tion of  testimony  offered  by  the  defen'^nt  upon  objections 
made  thereto  by  the  state. 

John  Peabody,  Esquire,  was  offered  to  prove  what  was 
n  to  by  Rosa  Jones,  a  witness  who  testified  on  a  habeas 
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coTpun  case  to  admit  Holland   Mitchell,  charged  as  acces- 
sory before  the   fact  to  this  homicide,  to  bail,  and  who 
has  since  then  died,  and  whose  testimony  was  material  to 
the  defence  set  up  in  this  case.     Mr.  Peabody  was  present 
and  heard  this  evidence ;  he  stated  that  he  remembered 
some  of  her  testimony  and  would  tell  all  he  could  remem- 
ber.   In  reply  to  a  proposition  of  the  solicitor  general  that 
if  he  would  state  he  remembered  the  substance  of  the 
entire  testimony,  all  objection  would  be  withdrawn,  he 
said,  after  examining  a  printed  paper  purporting  to  give 
this  evidence,  which  had  been  handed  to  him,  that  he 
would  not  now  remember  what  Rosa  Jones  said,  if  he  had 
not  read  the  paper ;  would  remember  the  prominent  parts 
of  it;  would  remember  what  she  said  about  seeing  the 
shooting;    remembers  that  distinctly ;   didn't  remember 
hearing  her  say  a  part  of  what  he  then  saw  in  the  paper. 
Recollects  reading  the  paper  the  day  afterwards ;  remem- 
bers then  and  now  that  he  thought  the  testimony  was  cor- 
rectly taken  down.     It  was  substantially  correct  then ; 
remembers  now  that  he  did  recollect  then,  that  this  was 
correct ;  but  cannot  remember  now  that  she  testified  to  all 
that  is  stated  here ;  remembers  what  she  stated  as  to  the 
particulars  of  the  killing.     After  reflecting  on  the  matter 
for  a  night  and  refreshing  his  mind  from  reading  the  paper, 
Mr.  Peabody  could  only  repeat  that  there  was  in  the  lat- 
ter part  of  the  printed  account  a  portion  which  he  now 
had  no  remembrance  of;  that  he  did  not  remember  the 
substance  of  the  entire  testimony,  but  did  remember  the 
substance  of  all  she  said  about  the  shooting.     Here  the 
court  said  the  testimony  should  be  ruled  out  on  the  ground 
that  no  foundation  was  laid  for  its  admission.      After 
some  altercation  between  the  counsel,  and  upon  an  inti- 
niation  from  the  court  that  Mr.  Peabody  was  misunder- 
stood, the  examination  was  continued,  and  when  he  again 
took  the  stand,  he  could  not  say  that  he  remembered  all  of 
W  testimony,  but  remembered  the  material  parts  of  it,  in 
substance,  very  distinctly. 
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In  reply  to  a  question  propounded  by  the  court  as  to  his 
recollection  of  the  "  substance  of  her  entire  testimony  as 
to  the  particular  part  about  which  she  testified,"  he  said, 
"  that  there  were  some  parts  of  the  cross-examination  that 
he  did  not  remember."  The  court  then  said,  you  can  an- 
swer that  question ;  you  understand  that  particular  section 
of  the  Code  (§3782) ;  he  answered,  he  believed  he  did — 
believed  that  he  remembered  the  substance  of  her  testi- 
mony. This  part  of  the  colloquy  between  the  court,  coun- 
sel and  witnesF  was  had  while  the  witness  was  oflF  the 
stand.  He  was  then  recalled  and  examined  by  the  judge, 
and  asked  if  he  remembered  the  substance  of  the  entire 
testimony  to  which  he  replied  that  ho  believed  he  re- 
membered the  substance  of  her  testimony.  The  solicitor 
general  then  required  the  defendant's  counsel  to  propound 
the  statutory  question ;  the  question  propounded  by  coun- 
sel was  whether  he  remembered  the  testimony  delivered 
by  Rosa  Jones  on  that  trial.  This  question  was  objected 
to ;  but  pending  the  objection  the  witness  proceeded  to 
state  that  he  couldn't  remember  all  she  said,  asked  what 
the  question  was.  The  Code  was  handed  him,  and  he  read 
the  section  in  question ;  said  he  understood  the  ruling  of 
the  court  was  that  he  must  state  that  he  remembered  the 
substance  of  the  entire  testimony,  and  if  that  was  the 
ruling,  he  couldn't  state  that  he  remembered  the  substance 
of  the  entire  testimony ;  he  remembered,  however,  "  very 
distinctly  the  substance  of  the  material  parts  of  the  testi- 
mony." The  judge  confessed  that  he  did  not  understand 
the  witness.  The  witness  meant  to  say,  that "  the  deceas- 
ed witness  testified  to  some  things  that  he  didn't  remem- 
ber, and  couldn't  say  that  he  remembered  the  substance 
of  everything  that  she  said,  but  would  testify  that  he  re- 
membered the  feubstance  of  the  material  part  of  her  testi- 
mony affecting  the  case,  but  couldn't  say  that  he  remem- 
bered the  entire  substance  of  all  she  said ;  had  no  doubt 
she  said  a  great  many  things  about  matters  of  which  lie 
recollected  nothing.    Defendant's  counsel:  "No  witness 
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can  testify  to  everything."  The  court :  "  No,  sir,  but  you 
most  profess  to  remember  the  substance  of  the  entire  testi- 
mony as  to  the  particular  matter  about  which  the  witness 
testifies  is  necessary.  That  is  the  ruling,  and  the  objec- 
tion is  sustained." 

The  Code  (§3782)  prescribes  these  conditions   as  the 
foundation  for  admitting  the  testimony  of  a  deceased  wit- 
ness; the  testimony  must  have  been  given  on  a  former 
trial  upon  substantially  the  same  issues,  and  between  sub- 
stantially the  same  parties;  then  any  one  who  heard   it, 
and  who  professes  to  remember  the  substance  of  the  entire 
testimony  as  to  the  particular  matter  about  which  he  is 
called  to  testify,  is  for  this  purpose  a  competent  witness, 
as  was  held  by  this  court  in  61  Oa,,  444,  448 ;  64  /i.,  492, 
493.    Indeed,  this  is  the  rule  laid  down  by  the  judge  in 
this  case,  but  which  we  think  he  enforced  too  rigidly,  if  he 
did  not  misapply  it    A  substantial  and  not  a  literal  compli- 
ance with  these  conditions  is  all  that  we  think  is  required. 
To  insist  upon  a  literal  compliance  would  be  to  subject 
the  person  professing  an  ability  to  swear  to  all  that  was 
testified  to  in  a  case,  instead  of  the  substance  of  the  entire 
testimony  upon  a  particular  matter,  to  much  suspicion. 
Few,  if  any,  scrupulously  exact  persons  could  be  found  to 
place  themselves  in  such  a  position,  and  the  result  would 
be  that  parties  would  have  to  resort  to  those  less  honest 
and  conscientious,  or  lose  entirely  the  right  thus  accorded 
them.    27  (?a.,  527,  528.     When  Mr.  Peabody,  at  the  end 
of  this  long  and  searching  examination,  stated  that  he  re- 
membered" the  substance  of  the  material  part  of  this  dead 
witness's  testimony  affecting  this  case,"  he  qualiheJ  him- 
self to  give  evidence  as  to  that  particular  matter,  and  the 
court  erred  in  rejecting  him.     It  is  plain  to  us  that,  as  to 
every  thing  essential  to  this  issue,  as  testified  to  by  the 
witness  on  the  former  trial,  the  court  and  jury  would  have 
received  from  this  scrupulous  witness  as  full  and  impartial 
an  account,  aided  as  he  was  by  a  cotemporaneous  report 
of  the  testimony,  as  can  usually  be  hoped  for.    Although 
V  71-11 
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asked  to  do  so,  the  court  seems  to  have  declined  to  look 
to  this  paper  and  ascertain  what  part  of  the  account  there 
given  was  material  and  what  was  immaterial,  and  how  far 
the  witness  could  bring  himself  within  the  rule  rendering 
him  competent.   That  a  substantial  compliance  with  these 
conditions  is  all  that  has  been  deemed  necessarj^  is  abun- 
dantly shown  by  various  rulings  of  this  court  upon  strictly 
analogous  questions.     The  Code  evidently  contemplates 
that  the  witness  shall  testify  from  his  own  memory,  as  for 
instance,  where  t/estimony  has   been  taken  down  on  a 
former  trial,  or  a  brief  has  been  agreed  upon  for  the  pur- 
poses of  a  motion  for  a  new  trial,  there  the  written  has  been 
received  in  lieu  of  the  oral  evidence  of  one  present  at  former 
trial.     See  this  entire  subject  reviewed  in  Smiths  vs.  The 
State^  at  this  term  of  the  court.    In  view  of  the  well  settled 
rule  that  penal  laws  are  to  be  strictly  construed  in  favor  of 
the  life  or  liberty  of  the  accused,  and  that  as  against  the 
state,  in  furtherance  of  the  same  benignant  and  merciful 
purpose,  they  are  to  be  so  interpreted  as  to  have  all  the 
temperament  of  justice  and  equity  of  which  they  are  fairly 
susceptible,  not  incompatible  with  the  safety  of  the  com- 
munity.    We  conclude  that  the  testimony  of  this  witness 
should  have  been  received.    To  say  the  very  least,  his  com- 
petency was  no  more  ths^n  doubtful,  and  in  all  such  cases 
the  well  established  practice  is  to  admit  the  evidence,  and 
allow  the  jury  to  pass  upon  the  circumstances  affecting  its 
competency  in  determining  its  credibility  and  weight. 

5.  The  defendant  offered  to  prove,  by  Joseph  Evans  and 
Maria  Sturkey,  the  acts  and  threats  of  Lovick  P.  Wright, 
on  the  day  before  and  on  the  morning  of  the  shooting,  in 
reference  to  Ben  Mitchell.  This  evidence  was  offered  for 
.two  purposes :  to  show,  with  other  facts  in  evidence,  the 
combination  and  conspiracy  of  the  Wrights  to  assail  and 
kill  prisoner,  and  to  show  that  the  prisoner  acted  under  the 
fears  of  a  reasonable  man ;  both  these  were  prominent 
and  important  issues  on  tlije  trial.  The  testimony  was 
rejected  because  these  special  acts  and  declarations  were 
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not  commnnicated  to  prisoner  and  were  not  in  the  pres- 
ence of  the  deceased.  Acts  and  threats  of  like  character 
had  heen  communicated  to  and  done  in  the  presence  of 
the  prisoner;  this  warfare  had  been  waged  for  several 
days;  several  visits  were  made  to  prisoner's  home  and  that 
of  his  brother;  the  Wrights  throughout  this  series  of  aggres- 
sions seem  to  have  acted  in  concert;  and  under  the  rulings 
in  Monroe^ a  case,  5  Oa.^  85,  this  testimony  was  admissible 
to  explain  prisoner's  conduct  and  account  for  the  motive 
with  which  he  ultimately  acted.  The  testimony  of  the 
other  witnesses  objected  to  and  refused  than  this  already 
noticed  and  commented,  was  properly  rejected. 

6.  When  Reynolds,  a  witness  for  the  state,  was  on  the 
stand,  he  was  asked  on  cross-examination,  "  Well,  if  you 
did  so  testify,  it  is  the  truth?"  The  court,  on  objection 
made,  interposed  with  a  mild  reproof,  saying  he  "  didn't 
think  it  proper  to  ask  a  witness  whether  he  did  swear  to 
the  truth,  the  law  is  whether  he  swore  to  what  he  believed 
to  be  true — ^thinkit  an  improper  question  put  in  that  way." 
To  this  objection  was  taken,  because  the  question  in  itself 
was  proper,  it  being  alleged,  that  he  then  gave  a  different 
account  of  the  transaction  inquired  about,  when  his  mem- 
ory was  fresh,  than  that  now  given,  and  because  it  was  an 
unwarrantable  interference  by  the  court  with  the  cross- 
examination.  It  is  unquestionably  true,  that  the  right  of 
"  a  thorough  and  sifting  cross  examination  "  of  the  wit- 
nesses called  against  him  belongs  to  every  party.  Code, 
§3864.  Wherever  the  purpose  is  to  impeach  or  discredit 
the  witness,  which  we  suppose  was  the  case  here,  althougli 
it  may  not  have  been  avowed,  and  was  very  properly  hel^ 
back,  as  the  avowal  might  have  defeated  the  object  in 
view,  "  great  latitude  should  be  allowed  by  the  court "  in 
cross-examinations.     31  (?a.,  688,  692. 

7.  Lastly,  the  court  was  requested  by  defendant's  coun- 
sel in  writing  to  charge  the  jury,  "  If  they  had  a  reasona- 
ble doubt  as  to  whether  Ben  Mitchell  acted,  when  he  shot, 
under  circumstances  calculated  to  excite  the  fears  of  a 
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reasonable  man,  or  whether  he  felt  at  the  time  he  shot, 
and  had  reason  to  feel  from  the  circumstances,  that  it  was 
necessary  to  shoot  to  save  his  life,  limb  or  person,  then  he 
was  justifiable."  This  request  was  refused  because,  as  the 
judge  stated,  it  was  substantially  given  in  his  general 
charge.  The  general  charge  as  to  doubt  does  not  specially 
refer  to  the  points  here  made,  as  to  reasonable  fears, 
neithei:  does  the  charge  as  to  circumstances  which  excite 
the  fears  of  a  reasonable  man  allude  in  the  remotest 
degree  to  the  effect  of  doubt  upon  this  point,  and  if 
there  is  any  other  portion  of  the  charge  that  covers  it,  we 
have  failed  to  find  it.  The  charge  was  apposite  and  proper, 
and  should  have  been  given  as  requested. 

We  again  repeat  that  we  have  not  intimated  an 
opinion  as  to  what  should  be  the  finding  on  another  trial 
of  this  case.  For  obvious  reasons,  it  would  be  improper  to 
do  so.  When  the  case  is  heard  again,  we  cannot  antici- 
pate that  the  verdict  will  be  otherwise  than  the  law  and 
testimony  fully  and  fairly  given  in  charge  will  warrant. 

For  the  reasons  above  set  forth,  and  for  none  others,  the 
judgment  of  the  court  below  refusing  a  new  trial  must  be 
set  aside. 

Judgment  reversed. 


Thb  City  op  Albany  et  al  vs.  The  Savannah,  Florida 

AN II  Western  Railway. 

A  municipal  corporation  cannot  exercise  any  power  not  granted  by 
the  legislature,  nor  can  it  exercise  a  power  which  the  state  reserves 
to  itself  and  which  the  legislature  has  provided  should  be  exercised 
by  its  own  officer  (in  this  case  the  comptroller  general) ;  and  the 
legislature  having  provided  for  the  assessment  of  a  tax  on  railroad 
companies  in  this  state,  and  its  payment  and  collection  by  the 
comptroller  general  of  the  state  in  a  particular  way,  if  power  to  as- 
sess and  levy  a  tax  on  railroads  had  been  conferred  on  a  muni- 
cipal corporation  by  a  previous  act,  it  must  3neld  to  the  last  act 
upon  the  subject ;  such  corporations  not  only  get  their  breath  of 
life,  but  their  continued  existence,  from  the  legislature. 

\a.)  There  was  no  power  in  the  city  of  Albany  to  levy  and  coUecta 
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^  on  the  property  of  a  railroad  Qsed  in  its  business  and  opera* 
tion  as  a  railroad  company,  the  levy  being  on  such  property  alone. 

September  25,  1883. 

Municipal  Corporations.  Tax.  Laws.  Before  Judge 
^^R.  Dougherty  County.  At  Chambers.  August 
27, 1883. 

Sported  in  the  decision. 

^-  T.  Jokes,  for  plaintiffs  in  error. 

^^OLM  &  Erwin  ;  R  HoBBS,  for  defendant. 

^^PORD,  Justice. 

The  city  of  Albany  having  issued  certain^.  yj»«.  for  taxes 
against  the  Savannah,  Florida  and  Western  Railway,  for 
certain  taxes  due  on  its  property  in  said  city  of  Albany, 
said  property  being  used  by  it  in  the  operation  and  busi- 
ness of  said  railway,  and  caused  the  same  to  be  levied  by 
its  marshal  upon  the  property  of  said  company,  so  used 
in  its  business  and  operation  as  a  railway,  the  company 
brought  its  bill  in  the  superior  court,  praying  an  injunc- 
tion to  restrain  said  city  of  Albany  and  its  officers  from 
further  proceeding  with  ssLi(lJl./as.  The  chancellor  granted 
the  injunction,  and  this  writ  of  error  is  prosecuted  to  re- 
view and  reverse  the  order  granting  said  injunction. 

The  act  of  the  legislature  of  1874,  page  103,  provides, 

"That  all  railroad  companies  incorporated  in  this  state 

shall  pay  an  annual  tax  of  one-half  of  one  per  cent  on  their 

net  earnings."    It  is  further  provided  by  the  act  approved 

February  28, 1874,  pamphlet  page  107,  that  returns  shall 

be  made  by  the  presidents  of  all  railroad  companies  in 

this   state  to  the  comptroller  general ;  that  the  property 

be  taxed  as  other  property  of  the  people  of  this  state ;  and 
that  the  presidents  shall  pay  to  the  comptroller  general 

the  taxes  assessed  upon  the  property  of  said  railroad  com. 
panies. 
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A  municipal  corporation  cannot  exercise  any  power  not 
granted  by  the  legislature,  nor  can  it  exercise  a  power 
which  the  state  reserves  to  itself,  and  which  the  legisla- 
ture has  provided  should  be  exercised  by  its  own  officer, 
to-wit :  the  comptroller  general ;  and  the  legislature  having 

provided  for  the  assessment  of  a  tax  on  railroad  companies 
in  this  state,  and  its  payment  and  collection  by  the  comp- 
troller general  of  the  state  in  a  particular  way,  a  muni- 
cipal corporation,  if  power  to  assess  and  levy  a  tax  on 
railroads  had  been  authorized  by  a  previous  act  of  the  legis- 
lature, must  yield  to  the  last  act  upon  this  subject.  Such 
corporations  not  only  get  their  breath  of  life,  but  their 
continued  existence,  from  the  legislature. 

There  was  no  power  in  the  city  of  Albany  to  levy  and 
collect  the  tax  referred  to,  as  the  same  was  upon  the  prop- 
erty used  in  the  operation  and  business  of  the  company, 
and  not  upon  property  other  than  this  in  said  city,  not 
used  for  railroad  purposes.  It  follows  that  the  judgment 
of  the  court  granting  the  injunction  must  be  affirmed. 

Judgment  affirmed. 


The  Republic  Life  Insurance  Company  vs.  Beaty  et  cU. 

An  attachmeat  was  sued  oat  against  an  insurance  company,  and 
several  summoases  of  garnishment  were  served.  On  the  trial, 
plaintiffs  introduced  evidence  to  establish  their  claim,  and  closed 
their  case.  There  was  no  appearance  for  defendant  and  no  mo- 
tion for  a  non-suit.  Certain  attorneys,  styling  themselves  amid 
curise,  suggested  to  the  court  that  a  non-suit  was  proper,  but  the 
court  did  not  heed  the  8Ugp:estiony  and  allowed  the  case  to  proceed 
to  the  jury,  who  found  a  verdict  for  the  plaintiffs.  Defendant  filed 
a  bill  of  exceptions,  assigning  as  error  that  the  court  did  not  non- 
suit the  plaintiffs : 

Heldf  that  the  court  did  not  decide  any  question  to  which  exception 
is  taken  y  and  there  being  no  exception  to  any  ruling,  decision  or 
judgment,  the  judgment  of  the  court  below  must  be  affirmed. 

February  2, 1884. 

Practice  in  Superior  Court.    Non-Suit.   Amicus  Curim. 
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Practice  in  Supreme  Court.     Before  B.  F.  Abbott,  Esq., 

Judge  pro  hoc  vice.    Fulton  Superior  Court.     April  Term, 
18{«. 

Reported  in  the  decision. 
"  Julius  L.  Brown,  for  plaintiff  in  error. 
Qaktrell  &  Wrigh  r ;  W.  T.  Newman,  for  defendants. 

Bundford,  Justice. 

^he  defendants  in  error  sued  out  an  attachment  against 

P^^ntiff  in  error,and  also  divers  summonses  of  garnishment, 

*Qd  on  the  trial  introduced  evidence  to  establish  their  claim, 

^d  closed  their  case.  There  was  no  appearance  for  defendant 

^^^  no  motion  for  non-suit.     Certain  persons  styling  them- 

^*^e8  amici  curicB  suggested  to  the  court  that  a  non-suit 

^a8  proper.     The  court,  it  seems,  did  not  heed  the  sugges- 

^•^1  of  his  friends  (?),  and  allowed  the  case  to  proceed  to 

^  j^ry,  who  found  a  verdict  in  favor  of  defendants  in 

^^**  against  the  plaintiff  in  error.     There  is  no  motion  for 

^^  trial,  and  exception  is  taken  because  the  court  did 

^  ^on-8uit  the  plaintiflF.     The  court  did  not  decide  any 

J!   ^^tion  to  which  exception  is  taken.     There  is  no  excep- 

'  r^^  ^ken  by  plaintiff  m  error  to  any  ruling,  decision  or 

.  ^^ment  of  the  court  below ;  in  such  a  case  it  only  remains 

^ftrm  the  judgment. 

Judgment  affirmed. 


CoNLEY  v8.  Sims  &  Blalock. 

^here  a  vendor  of  ftjrtilizers  had  three  different  kinds  thereof  in  a 
Warehouse,  two  of  which  had  been  inspected  and  the  third  had 
Hot  been  inspected,  branded  or  tagged,  and  where  bags  of  these 
three  kinds  were  cut  in  the  house,  and  after  all  the  sound  bags 
which  had  tags  upon  them  wero  sold  and  delivered,  this  refuse 
mixture  was  gathered  up  and  bagged,  and  tags  were  procured  from 
persons  other  than  the  inspector  and  attached  to  the  bags,  and  the 
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mixture  was  thus  sold,  it  was  an  illegal  sale  and  void,  and  could  not 
furnish  the  basis  of  a  recovery  even  in  the  hands  oi&  bona  fide 
purchaser  without  notice. 

February  9, 1881. 

Fertilizers.     Contracts.    Fraud.     Before  Judge  Clark. 
City  Court  of  Atlanta.     March  Term,  1883. 

Reported  in  the  decision. 

A.  A.  Manning,  for  plaintiff  in  error. 

R  J.  Jordan,  for  defendants. 

Jackson,  Chief  Justice. 

It  is  quite  clear  that  the  verdict  and  judgment  in  the 
case  are  contrary  to  law  and  must  be  set  aside,  and  a  new 
trial  granted.  The  suit  is  for  the  recovery  of  a  note  given 
for  fertilizers  containing  this  clause : 

"  The  legislature  of  Georgia  having  passed  an  act,  approved  Feb- 
ruary 26,  1877,  providing  that  no  fertilizer  should  be  sold  in  this  state 
except  such  as  come  up  to  the  standard  therein  specified,  and  pro- 
viding further  that  the  commissioner  of  agriculture  should  have  all 
fertilizers  offered  for  sale  properly  inspected  and  analyzed,  and 
should  prohibit  the  sale  of  any  failing  to  come  up  to  the  required 
standard,  and  the  seller  of  the  fertilizer  for  which  this  note  is  given, 
having  complied  fully  with  the  law,  which  fact  is  hereby  admitted 
by  the  purchaser,  failure  to  benefit  crops  or  failure  of  consideration 
or  want  of  consideration,  either  total  or  partial,  shall  not  be  pleaded 
in  any  action  or  suit  at  law  on  this  contract.  On  consideration  of  the 
option  to  pay  this  note  in  cotton  as  aforesaid,  and  by  the  time  given 
in  which  to  make  the  payment,  I  purchase  the  fertilizer  on  the  terms 
above  specified." 

The  defendant  pleaded  that  the  fertilizer  sold  him  had 
not  been  inspected,  branded  and  tagged,  as  required  by 
law,  and  the  admission  in  the  contract  was  procured  by 
misrepresentation  and  fraud  of  plaintiffs,  and  that  the 
fertilizer  was  worthless. 
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The  proof  is  clear  that  the  fertilizer  delivered  to  defend- 
ant was  never  branded  or  tagged  or  inspected  in  any  way 
according  to  law,  but  was  a  mixture  of  three  different  sorts 
of  fertilizer,  two  of  which  had  been  inspected,  and  the 
tiiird  had  not  been  inspect od,  or  branded  or  tagged ;  that 
the  bags  of  these  three  kinds  had  been  cut  in  the  ware- 
house of  plaintiff^s  agent,  and  after  all  the  sound  bags 
which  had  tags  on  them  were  sold  and  delivered,  this  ref- 
use mixture  of  good  and  bad,  inspected  and  not  inspected, 
branded  and  not  branded,  tagged  and  not  tagged,  was 
gathered  up  and  bagged,  and  tags  procured  from  Langston 
&  Crane,  who  were  not  inspectors,  and  attached  to  these 
^>ag8  of  refuse  fertilizer,  and  this  stuff,  thus  never  inspected 
or  tagged  according  to  law,  was  put  upon  the  defendant 
hy  delivering  to  a  colored  driver  for  him,  with  these  ille- 
pUy  obtained  and  fraudulently  attached  symbols  of  a 
falsehood,  and  thus  evidence  of  a  crime  under  the  laws  of 
the  state,  thus  fraudulently  deceiving  and  cheating  him. 
No  inspector  ever  looked  on  this  mixture,  and  some  of  the 
same  proved  wholly  worthless  in  the  hands  of  another 
party  who  used  it. 

Whether  worthless  or  not  is  wholly  immaterial.  It  was 
criminal  to  sell  it.  Code,  §§1 553  (a)  to  (g),  1575, 1576,(a) 
(d),  (g) ;  and  the  whole  contract  was  absolutely  illegal 
and  void,  and  could  not  be  recovered  upon  in  any  court  in 
this  state,  even  if  in  the  hands  of  a  honajide  holder  with- 
out notice.  65  Oa.,  129;  63  /J.,  215.  The  case  in  the 
65th  covers  this  all  four.  The  verdict  should  kave  been 
set  aside  and  a  new  trial  granted ;  and  the  court  erred  in 
overruling  defendant's  motion  therefor. 

Judgment  reversed. 
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Hagar,  alias- CimArk^  vs.  The  State  of  Georgia. 

^  The  evidence  i»  sufficient  to  convict  the  defendant,  beyond  any 
doubt,  of  having  knowingly  uttered  the  forged  paper  introduced, 
if  it  was  legally  admitted. 

2.  Althougli  the  date  and  signature  of  a  forged  paper  may  have  been 
very  badly  written,  yet  if  there  was  sufficient  to  make  them  mean 
what  was  charged  in  the  indictment,  it  was  for  the  jury  to  say 
whether  the  defendant,  in  uttering  the  paper,  did  so  as  of  the  date 
and  with  the  8i;?nature  so  charged. 

3.  There  was  no  error  m  tlie  court  s  statrng  m  tne  fieanng  or  tne 

jury  that,  "It  seems  to  me  that  if  it  be  shown  by  the  evidence  that 
the  paper  was  a  forgery,  and  that  it  was  shortly  afterwards  found 
in  defendant'c  possession,  and  that  he  uttered  it  as  true,  that  the 
law  will  presume  a  knowledge  on  his  part  that  it  was  forged.  In- 
deed, I  cannot  see  how  else  a  knowledge  that  the  paper  was  forged 
could  well  be  proved.'*  This  was  an  expression  of  opinion  as  to 
the  legal  e£fect  of  certain  facts,  if  proved,  but  not  as  to  what  was 
proved, 
(a.)  The  verdict  was  required  by  the  evidence,  and  in  such  cases, 
even  if  there  be  error  in  the  charge,  it  will  not  necessitate  a  new 
trial. 

Febroary  9, 1884. 

Criminal  Law.  Evidence.  Forgery.  New  Trial.  Be- 
fore Judge  Hammond.  Fulton  Superior  Court.  April 
Term,  1883. 

Hagar  was  indicted  for  forging  and  uttering  an  order  in 
the  following  words : 

'*Wm.  Maddox,  pay  by  $3.00  dollars  for  me,  oblige 

Wm.  Rowell.*' 
1883,  April  19." 

The  evidence  showed  that  this  order  was  presented  for 
payment  to  Maddox ;  that  defendant  stated  that  it  was 
from  Rowell  and  in  his  hand- writing,  and  that  Rowell  owed 
him,  and  not  having  the  money  gave  him  the  order;  that 
Maddox  told  defendant  that  his  partner,  who  kept  the 
money,  was  then  absent,  but  defendant  could  leave  the 
order,  and  if  it  was  all  right,  it  would  be  paid ;  that  defend- 
ant left,  and  on  returning  to  receive  the  money,  was  ar- 
rested ;  that  Rowell  did  not  in  fact  give  the  order. 


I 
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When  tendered  in  evidence,  the  year,  "  1883,"  and  the 
signature  appeared  to  be  so  badly  written  as  to  be  almost, 
^not  quite,  illegible.  Counsel  for  defendant  objected  to 
ite  introduction,  on  the  ground  that  it  did  not  correspond 
^4  the  indictment.  The  objection  was  overruled  and 
*e  paper  admitted. 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
^®^  trial,  on  the  following  among  other  grounds : 

(l*)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  admitted  the  order  in  evidence. 
.  f^')  Because,  whilst  the  defendant's  counsel  was  argu- 
™  ^he  case  to  the  jury  and  insisting  that  the  defendant 
^ul^  not  be  legally  convicted  under  the  second  count  in 
uie  indictment,  unless  it  was  shown  by  proof  that  the  pa- 
per set  out  in  the  indictment  was  forged,  and  that  the  de- 
fendant uttered  it  with  a  knowledge  that  it  was  forged  at 
the  time  he  uttered  it,  the  presiding  judge  asked  the  de- 
fendant's counsel,  in  the  presence  and  hearing  of  the  jury 
taring  the  case,  what  would  be  the  legal  presumption  in 
such  a  case ;  and  after  some  altercation  with  the  counsel, 
the  presiding  judge  further  remarked,  in  the  presence 
and  hearing  of  the  jury,  "It  seems  to  me,  that  if  it  be 
shown  by  the  evidence  that  the  paper  was  a  forgery,  and 
that  it  was  shortly  afterwards  found  in  the  defendant's 
possession,  and  that  he  uttered  it  as  true,  that  the  law 
would  presume  a  knowledge  on  his  part  that  it  was  forged. 
Indeed,  I  cannot  see  how  else  a  knowledge  that  the  paper 
was  forged  could  well  be  proved." — ^The  objection  was 
"  that  this  announcement  by  the  presiding  judge  was  equiv- 
alent to  an  expression  of  an  opinion  by  him  that,  under 
the  proof,  the  defendant  was  guilty  under  the  second  count 
in  the  indictment,  and  was  therefore  error  under  the  law." 
The  motion  was  overruled,  and  defendant  excepted. 

(*Ko.  N.  &  D.  P.  Lester,  for  plaintiff  in  error 
B.  H.  Hill,  solicitor  general,  for  the  state. 
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Jackson,  Chief  Justice. 

Error  is  assigned  on  the  refusal  to  grant  a  new  trial  to 
this  defendant,  who  was  convicted  of  forgery,  because  the 
court  below  erred  in  admitting  the  paper  alleged  to  have 
been  forged  in  evidence,  and  intimated  an  opinion  on  the 
evidence  to  the  jury,  and  because  the  verdict  is  contrary 
to  the  law  and  the  testimony. 

1.  The  evidence  is  sufficient  to  convict  the  defendant, 
beyond  any  doubt,  of  having  knowingly  uttered  the  forged 
paper  introduced  in  evidence,  if  it  was  legally  admitted. 

2.  Was  it  legally  admitted  ?  The/a^j^imiZe  of  the  order 
is  in  the  transcript  of  the  record,  and  while  in  a  very  bad 
hand-writing,  it  may  be  made  out  to  be  what  is  plainly 
written  out  in  the  bill  of  indictment.  Possibly  it  would 
have  been  better  if  the  solicitor  general  had  exercised  his 
imitative  powers  and  tried  his  hand  at  making  ^/ac  simile ; 
but  we  do  not  think  that  the  law  requires  him  to  write 
badly,  and  if  the  evidence  aliunde  enables  him  to  decipher 
what  the  writing  is,  he  should  so  write  it  out  plainly — no 
other  name  being  plainly  intended  by  the  bad  writing  of 
the  forger.  If  the  solicitor  general  had  written  it  as  badly 
as  the  forger  did,  he  would  have  so  written  it  as  to  con- 
flict with  section  4628  of  the  Code.  It  could  not  have 
been  easily  understood  by  the  jury  for  want  of  plainness. 

The  word  "  Rowell,"  the  surname  of  the  man  against 
whom  the  order  was  forged,  and  the  year  1883,  are  badly 
written,  but  enough  appears  to  make  them  mean  what 
the  solicitor  plainly  wrote  them  out.  So  that  it  was  for 
the  jury  to  say  whether  the  defendant,  in  uttering  the  pa- 
per produced  in  evidence,  did  so  as  an  order  on  Wm. 
RoweU,  of  the  date  of  1883 ;  and  of  this  the  testimony  is 
so  overwhelming  that  the  verdict  was  demanded.  Neither 
John  Forsyth,  a  distinguished  ex-governor  and  senator 
from  Georgia,  nor  the  late  Chief  Justice  Lumpkin,  of  this 
court,  could  write  a  better  hand,  or  put  letters  together 
more  plainly  than  did  this  defendant  in  this  order ;  yet  a 


SEFTEMBER  TERM,  1883.  167 

Hagar.  €diaa  <  lark,  v9.  the  State. 

clerk,  familiar  with  their  handwriting,  could  easily  decipher 
it  and  write  out  plainly  each  word. 

It  will  not  do  to  put  a  premium  on  bad  hand-writing,  and 
let  every  utt«rer  of  forged  paper  escape  because  the  forger 
wrote  badly.  In  the  numerous  cases  cited  by  counsel  for 
the  plaintiff  in  error,  a  different  name  appears  from  that  in 
the  indictment,  not  a  name  or  a  figure  badly  written. 

3-  The  alleged  expression  or  intimation  of  opinion  by 

the  judge  on  the  evidence  is :  ''  It  seems  to  me  that  if  it 

^  shown  by  the  evidence  that  the  paper  was  a  forgery, 

*nd  that  it  was  shortly  afterwards  found  in  defendant's 

possession,  and  that  he  uttered  it  as  true,  that  the  law 

^oold  presume  a  knowledge  on  his  part  that  it  was  forged. 

Indeed  I  cannot  see  how  else  a  knowledge  that  the  paper 

^as  forged  could  well  be  proven."    It  will  be  seen  that 

•he  judge  qualifies  what  he  says  with  the  little  word  "if;" 

y  *fc  be  proved  so  and  so,  then  the  legal  presumption  or 

^ffect  of  that  proof  is  the  "  scienter*^  of  the  defendant.     It 

I* not  error  that  the  court  should  tell  the  jury  what  the 

^ff^l  effect  of  evidence  is.    On  the  contrary,  it  is  his  duty 

^<Xo  Qo.    He  must  not  say  or  intimate  what  is  or  is  not 

P^ve<ij  but  if  facts  be  proved,  then  he  may  and  should  say 

.    ^t  effect  the  law  gives  to  the  proof  of  such  facts ;  and 

''^^  facts  proved  be  the  only  way  in  which  that  legal 

^^t  or  presumptive  or  logical  conclusion  in  law  can  be 

'^^^Ixed,  he  may  also  tell  the  jury  that.     It  will  be  a  strong 

^^pression  of  opinion  on  the  legal  effect  of  facts  when 

"J^ved  to  the  satisfaction  of  the  jury,  but  it  will  not  be 

^rther  an  expression  or  intimation  of  what  has  been  proved 

to  the  satisfaction  of  the  jury. 

The  evidence  is  overwhelming  that  the  defendant  is 
guilty,  and  where  such  is  the  case,  even  errors  in  the  ad- 
mission or  rejection  of  testimony,  or  in  the  charge  of  the 
court,  will  not  operate  so  as  to  require  a  new  trial.     1  ^a., 
574;  10  7J.,  429 ;  11  /A.,  331 ;  14  75.,  43,  55,  145 ,  16  75., 
368;  24  lb.,  333;  38  7*.,  631;  42  lb.,  587;  57  lb..  156; 
44  lb.,  383;  46  76.,  26;  48  lb.,  498;  50  lb.,  119;  62  7ft., 
697,  607 ;  66  7J.,  365  j  68  76.,  659  i  69  lb.,  199. 
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The  above  cases  show  a  strong  current  of  opinions  against 
new  trials  where  the  verdict  is  right,  though  error  may 
have  been  committed  by  the  court,  as  well  as  judgments, 
where  this  court  held  that  the  expressions  of  opinion  were 
not  such  as  to  require  a  new  trial,  being  qualified  by  the 
word  "  if,"  or  giving  the  legal  effect  of  the  facts  proved. 

Judgment  aflBrmed. 


Flournoy  &  Epping   vs,  Wooten,   executor,   et  al.y  and 

vice  versa. 

1.  Where  H.,  as  a  member  of  the  firm  of  F.  H.  &  Co.  contracted 
with  T.,  and  subsequently  H.  retired  from  the  firm,  which  then 
became  F.  &  E.,  and  T.  continued  to  do  business  with  the  latter 
firm,  in  a  suit  between  him  and  the  firm  of  F.  <&  £.,  arising  out  of 
such  transactions,  H.  would  have  been  a  competent  witness  at  com- 
mon law,  although  T.  was  dead  at  the  time  of  the  trial ;  and  he  is 
competent,  unless  he  falls  within  one  of  the  exceptions  contained 
in  the  act  of  1866. 

(a.)  A  witness  who  is  not  offered  to  testify  in  his  own  favor,  and  who 
is  not  a  party  to  the  record,  nor  ought  to  have  been  so,  is  competent, 
even  though  the  other  party  to  the  contract  or  cause  of  action  in 
issue  or  on  trial  may  be  dead. 

(6.)  An  agent  who  makes  a  contract  for  his  principal  is  a  competent 
witness,  although  the  other  party  to  the  contract  is  dead,  because 
not  testifying  in  his  own  favor ;  except  in  cases  of  corporations, 
where  to  allow  the  agent  to  testify  would  be  substantially  to  allow 
the  corporation  itself  to  testify. 

(c.)  A  witness  who  is  interested  as  a  party,  or  who  is  interested  in 
the  event  of  the  suit,  is  incompetent  to  testify,  where  the  opposite 
party  to  the  contract  or  cause  of  action  in  issue  or  on  trial  is  dead. 

(d.)  One  who  is  a  party  to  the  record,  when  offered  to  testify  in  his 
own  favor,  the  other  party  being  dead,  is  incompetent,  and  one 
who  ought  to  be  a  party  is  incompetent  to  testify  when  the  other 
party  to  the  contract,  etc.,  is  dead. 

(e.)  The  act  of  1866  (Code,  §3854)  was  not  intended  to  exclnde 
any  one  from  testifying  who  was  competent  as  a  witness  by  the 
law  as  it  stood  at  the  time  of  its  passage,  but  did  intend  to  make 
all  persons  competent  as  witnesses  except  those  who  fell  within 
the  exceptions  to  the  act. 

*>.  There  was  no  error  in  overruling  the  demurrer  to  the  plea  of  set-off. 

3.  Where  a  mutual  account  between  warehousemen  and«  their  ens- 


^ 
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tomer  was  commenced  in  1876,  and  ran  regularly  until  1883,  with 
entries  by  the  warehousemen  both  of  debits  and  credits,  out  no 
settlement  was  made  between  the  parties,  and  the  account  ran 
from  year  to  year,  the  statute  of  limitations  will  only  begin  to  run 
from  the  last  charge  or  item  of  such  account. 
^'  Although  the  account  may  have  been  charged  on  the  books  of  the 
warehousemen  in  the  name  of  another  than  the  person  sought  to 
^  held  liable,  the  court  having  left  it  to  the  jury  to  find  from  the 
evidence  to  which  of  the  two  credit  was  in  fact  given,  and  whether 
or  not  the  account  was  so  charged  for  the  convenience  of  the  per- 
son claimed  to  be  liable,  and  the  jury  having  found  that  such  was 
*«e  fact,  the  court  did  not  err  in  refusing  a  new  trial  on  the  ground 
^&t  the  case  was  within  the  statute  of  frauds. 

^^ber  '6  1883. 

>.    '^^tuess.    Evidence.    Debtor  and  Creditor.     Statute  of 
^i  Nations.     Before  Judge  Willis.    Muscogee  Superior 
^Ottrt.     May  Term,  1883. 

^ooten  and  Taliaferro,  as  executors  of  C.  B.  Taliaferro, 
^^^ased,  brought  suit  against  Flournoy  &  Epping  on  a 
^^j^^issory  note,  for  $1,482.20  principal.      Defendants 
y^ded  the  general  issue,  a  sra  ill  setoff,  and  an  equitable 
l^^  of  set-off  which  alleged,  in  brief,  as  follows :    In  1874, 
firm  of  Flournoy,  Hatcher  &  Company,  warehouse- 
.  ^  in  Columbus,  made  advances  to  Taliaferro  &  Talia- 
I     ^>  a  firm  composed  of  C.  B.  and  C.  F.  Taliaferro,  to 
p  Y^  Cotton  on  the  streets  of  Columbus  as  street  buyers. 
'^.  Taliaferro  was  the  father  of  C.  F.  Taliaferro;  the 
,     ^^  was  hopelessly  insolvent,  and  so  remained  until  his 
,     ^H;  all  parties  knew  this,  and  no  credit  would  have 
M^^  given  him  on  his  individual  account.     On  February 
^^1876,  C.  B.  Taliaferro  went  to  Flournoy,  Hatcher &Com- 
*^^y,  and  informed  them  that  his  son  was  being  sued ;  that 
^^  desired  to  avoid  being  troubled  with  process  of  garnish- 
ment, and  wanted  the  account  of  Taliaferro  &  Taliaferro 
to  be  charged  to  a  private  account  of  his,  which  \vas  done. 
Flournoy,  Hatcher  &  Company  then  declined  to  extend 
farther  credit  to  C.  F.  Taliaferro.     C.  B.  Taliaferro  urged 
tiem  to  continue  crediting  his  son,  and  agreed  to  pay  what- 
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ever  was  advanced  to  him.  They  thereupon  agreed  to 
open  an  account  with  C.  F.  Taliaferro,  and  made  advances 
which  were  charged  in  the  name  of  C.  F.  Taliaferro, 
although  the  credit  was,  in  fact,  extended  to  C.  B.  Talia- 
ferro, and  on  the  faith  of  his  responsibility.  C.  F.  Talia- 
ferro continued  to  aid  his  father  in  the  cotton  business 
until  his  death.  All  cotton  bought  by  them  was  stored 
in  the  name  of  C.  B.  Taliaferro,  and  the  profits  arising 
from  their  transactions  went  to  his  account.  He  frequently 
examined  the  account  running  in  the  name  of  his  son, 
promised  to  pay  it,  and  did  make  payments  thereon,  one 
of  such  payments  being  made  after  the  death  of  C.  F. 
Taliaferro.  On  January  29,  1877,  B.  T?  Uatcher,  one  of 
the  firm  of  Flournoy.  Hatcher  &  Company,  sold  his  entire 
interest  to  the  other  members  of  the  firm,  which  then  be- 
came Flournoy  &  Epping.  Since  this  sale,  which  included 
the  account  of  Taliaferro,  Hatcher  has  had  no  interest  in 
the  firm.  Since  the  change  in  the  firm,  C.  B.  Taliaferro 
frequently  repeated  his  promise  to  pay  all  amounts  ad- 
vanced to  his  son,  and  the  firm  would  not  have  made  such 
advances,  except  on  his  promise  and  credit.  C.  F.  Talia- 
ferro died  on  August  22, 1881,  and  0.  B.  Taliaferro  died  on 
June  28, 1882.  Attached  to  the  plea  was  an  open  account 
in  the  name  of  C.  F.  Taliaferro,  the  first  charge  in  which 
was  on  February  25, 1876,  and  the  last  on  December  20, 
1880,  except  a  charge  for  interest,  dated  May  8,  1883; 
the  whole  amounted  to  $1,105.30. 

It  is  unnecessary  to  set  out  in  detail  the  evidence  intro- 
duced. The  jury  found  for  the  plaintiffs  $460.23.  Plain- 
tiffs moved  for  a  new  trial  on  the  following  among  other 
grounds : 

(1.)  Because  the  court  overruled  a  demurrer  to  the 
equitable  plea. 

(2.)  Because  the  court  permitted  Hatcher,  as  a  witness 
for  the  defendants,  to  testify  to  sustain  the  allegations  of 
the  equitable  plea.  Plaintiff  objected  to  him  on  the 
ground  that  the  contract  sought  to  be  proved  was  made 
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between  the  witness  and  C.  B.  Taliaferro,  now  deceased,  and 
that  the  witness  was  therefore  incompetent,  althonirh  he 
had  assigned  all  his  interest  in  the  defendants'  firm  before 
the  l> Tinging  of  this  suit. 

(3.  ^  Because  the  court  charged  as  follows:  **lf  n  fatiier 
approaches  warehousemen  or  any  one  else  hariur  ni'.a*'^ 
and  states  to  them  that  his  son  wants  to  bomix-  -ni  i^- 
and  tells  them  to  furnish  him  with  whater-er  arj  -^zr  ^' 
'noxiey  he  calls  for,  and  he  will  pay  for  it,  tljar  j-  :_-  ,-  • 
^«  the  father,  and  not  the  debt  of  the  son ;  it  i-  sc  -.r^  -.^ 
^udertaking  on  his  part  to  become  respons^r..-   -  -^   \u^ 
{^    ^'^  ^"d  the  son  could  not  be  sued  upon  \i^ 
^^^^  xesponsible  for  it ;  it  would  not  be  ii^-  •: 
^ould  be  no  contract  on  his  part  or  agreenien* 
to  pay  i^.  i|.  ^Qui(j  jjQt  be  loaned  to  him  wn 

standing  and  expectation  that  he  would  ikt  :  •  r 
^<^uldbe  a  loan  to  the  father,  notwitiinaa.--  .:  :  r.:*:- 
have  been  charged  on  the  books  of  tbii-  Irrc  *- 

triat   being  done  at  the  instance  of  the  L.-.-n  .    r 
done  in  that  way." 

(4.)  Because  the  court  charged  ac  f-.Iit*       -  ^ 

there  are  mutual  accounts  between  parU^    'ur   .    i   — 

there  are  mutual  dealings  between  parl^^    *.•  •     ^   '    ■ 

y^ar  to  year  without  any  accounting  <r  •?*"  **n*»r.T    ^  t  -^ 

them,  then  the  statute  of  limitaticm-  ♦^tnuuK-.***    .     - 

from  the  date  of  the  last  item  of  tj*-  mey^^ij.,  *r.:   i. 

from  the  first." 

(5.)  Because  the  court  refused  U-  mr?^  «  •    -  -r 
tbe  jury  believe  from  the  evidenoe.  v  .-Tin 
contained  in  the  bill  of  particulan-  jTi^-iH' 
ant's  plea,  that  in  April,  1 87%,  »  *wwi:.y  r  ^. 
^^nt  between  the  parties  in  tiii-  'i^  *  a   .'^\ 
4e  account  up  to  that  time  watr  ruur    .' 
the  carrying  forward  of  t  he  baiwiP-  ^ur *i    .-  *-  • 
to  the  next  account,  then 
*  new  point  of  departure  : 
^6in;  and  if  more  than 
V  71-12 
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such  time  to  the  death  of  C.  B.  Taliaferro,  then  the  items 
of  the  account  before  and  up  to  that  time  are  barred  by 
the  statute  of  limitations." 

(6.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  new  trial  was  granted  upon  the  second  ground  alone, 
and  defendants  excepted. 

Plaintiffs  also  assigned  as  error  the  refusal  to  grant  the 
new  trial  upon  the  other  grounds  besides  the  second. 

Hatcher  &  Peabody,  for  Flournoy  &  Epping. 

Porter  Ingram  ;  Peabody  &  Brannon  ;  Little  &  Wil- 
lis, contra. 

Blandford,  Justice. 

These  two  cases  were  submitted  and  argu'ed  together. 

In  the  first  case  the  question  involved  is  whether  B.  T. 
Hatcher,  who  was  offered  as  a  witness  in  behalf  of  Flour- 
noy &  Epping,  was  competent  to  testify  as  to  a  contract 
made  between  himself,  as  one  of  the  firm  of  Flournoy  & 
Hatcher,  with  C.  B.  Taliaferro,  the  said  Taliaferro  having 
died  since  the  contract  was  made,  in  order  to  show  that 
after  the  dissolution  of  the  firm  of  Flournoy  &  Hatcher, 
that  Taliaferro  continued  business  with  the  firm  of  Flour- 
noy &  Epping  on  the  same  terms  which  he  had  done  with 
Flournoy  &  Hatcher.  The  court  upon  the  trial  admitted 
the  witness  to  testify,  and  after  verdict  found,  Wooten, 
executor,  moved  for  a  new  trial,  upon  the  ground  of  error 
in  admitting  Hatcher  to  testify,  and  upon  other  grounds 
in  said  motion  contained.  The  court  granted  the  motion* 
for  new  trial  upon  the  ground  that  he  erred  in  admitting 
Hatcher  to  testify,  and  refused  the  motion  upon  the  other 
grounds  therein.  Flournoy  &  Epping  excepted  to  the 
grant  of  a  new  trial,  and  assign  this  ruling  as  error. 
Wooten,  executor,  excepted  to  the  refusal  to  grant  the 
new  trial  upon  the  other  grounds  taken  in  the  motion. 


*T^"U»»—  — ■ 
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in  his  own  favor,  the  other  party  being  dead,  is  incompe- 
tent. 37  Ga.,  118  ;  45  76.,  511 ;  68  75.,  288 ;  56  7ft.,  474 ; 
63  75.,  288,  479 ;  65  75.,  407 ;  67  75.,  248  (4  a). 

A  person  who  ought  to  be  a  party  is  incompetent  to  tes- 
tify where  the  other  party  to  the  contract,  etc.,  is  dead. 
Oatis  vs.  Harrison  et  aL,  executors^  60  Ga.y  535. 

It  will  be  seen  by  a  careful  consideration  of  these 
cases,  and  it  is  believed  that  they  embrace  all  the 
cases  decided  by  this  court  on  this  subject,  that  this 
court  has  never  decided  that  a  person  who  is  com- 
petent at  common  law,  or  who  was  competent  to 
testify  as  a  witness  at  the  time  of  the  passage  of  the  evi- 
dence act  of  1866,  as  embraced  in  section  3854  of  the  Code, 
was  rendered  incompetent  by  the  exceptions  to  said  act, 
except  in  cases  of  corporations,  where  a  corporation 
seeks  to  prove  some  matter  by  its  agents,  the  other  party 
being  dead,  and  the  reason  for  this  ruling  being  obvious ; 
as  the  corporation  only  speaks  through  its  agents,  it  would 
be  the  corporation  testifying  itself.  The  other  party  being 
dead,  the  agent  of  tlje  corporation  being  the  corporation 
itself,  would  fall  within  the  exception  to  the  act  of  1866. 

The  act  of  1866,  §3854,  was  not  intended  to  exclude  any 
one  from  testifying  who  was  competent  as  a  witness  by 
the  law  as  it  stood  at  the  time  of  its  passage,  but  did  in- 
tend to  make  all  persons  competent  as  witnesses  except 
those  who  fell  within  the  exceptions  to  the  act,  and  such 
has  been  (he  uniform  ruling  of  this  court,  as  manifested  by 
the  decisions  above  referred  to.  Hatcher  was  a  competent 
witness  under  the  law  as  it  stood  at  the  passage  of  the  act 
of  1866 ;  he  was  not  rendered  incompetent  by  any  excep- 
tions thereto;  hence  the  court  erred  in  granting  the  new 
trial  upon  tbo  ground  that  he  committed  error  in  allowing 
Hatcher  to  testify. 

2,  Wooten  insists  that  the  court  committed  error  in  not 
granting  the  new  trial  upon  all  the  grounds  contained  in 
the  motion.  The  first  ground  insisted  on  is  that  the  court 
erred  in  not  sustaining  the  demurrer  and  striking  the 
plea  of  set  off  filed  by  defendants  Flournoy  &  Epping.     A 
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Teference  to  the  plea  will  show  that  the  court  committed 
no  error  in  overruling  the  demurrer  thereto. 

3.  The  next  ground  insisted  on  is  that  all  of  the  defend- 
ants'account  was  barred  by  the  statute  of  limitation,  except 
that  portion  contracted  within  four  years  before  the  death 
of  0.  B.  Taliaferro,  plaintifTs  intestate. 

The  account  commenced  in  1876  and  ran  regularly  on  to 
the  year  1883 ;  credits  were  given  Taliaferro,  and  the  bal- 
ance charged  up  to  the  next  year's  account.    There  was 
no  evidence  of  a  settlement  between  these  parties  at  any 
time  from  the  commencement  of  the  account  until  the 
death  of  C.   B.  Taliaferro.     An   account,  such  as   this, 
^here  there  was  no  settlement  between  the  parties,  and 
the  same  runs  from  year  to  5''ear.  the  statute  of  limitations 
^ill  commence  to  run  duly  from  the  last  charge  or  item 
^'  the  account',   it  was  a  mutual  account,  the  warehouse- 
^^^  keeping  both  debit  and  credit  side  of  the  account, 
^^d  the  court  was  right  in  holding  that  the  account  of  de- 
fendants was  not  barred  by  the   statute  of  limitations. 
*•  Another  ground  in  the  motion  for  new  trial  is,  that 
^  the  account  was  charged  on  the  books  of  Floumoy  <fe 
%ping  to  0.  R  Taliaferro  and  not  to  0.  B.  Taliaferro, 
^ti  the  parol  promise  of  0.  B.  Taliaferro  to  pay  the  debt 
^«  F.  Taliaferro  was  within  the  statute  of  frauds.     The 
^rt  left  it  to  the  jury  to  find  from  the  evidence  whether 
^^  credit  was  given  to  O.  F.  Taliaferro  or  to  C.  B.  Taliaferro, 
^  Whether  the  account  was  charged  to  0.  P.  Taliaferro 
^•He  convenience  of  0.  B.  Taliaferro.    This  was  proper, 
.  ^    the  jury  having  found  for  Flournoy  &  Epping  on  the 
^1^^^  thus  left  to  them,  the  court  did  not  err  in  refusing 
^^w  trial  on  this  ground.     There  is  no  error  in  refusing 
^ew  trial  on  the  grounds  mentioned  in  the  motion, 
«?^  the  judgment  in  this  case  is  affirmed ;  and  in  the  case 
lournoy  &  Epping,  plaintiffs  in  error,  vs.  M.  C.  Wooten, 
th   ^^^^^  ^^  ^'  ^'  Taliaferro,  deceased,  is  reversed,  upon 
Sround  the  court  erred  in  granting  the  new  trial, 
^dgment  reversed  in  first  case  and  afiirmed  in  second* 
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1 .  If  two  attorneys,  representing  three  litigants,  collected  a  fund,  and 
one  with  the  knowledge  and  approbation  of  the  other,  paid  oat 
the  full  amount  to  which  two  of  the  litigants  were  entitled,  and 
paid  to  the  other  attorney  the  full  amount  of  his  fee  for  services 
rendered  to  the  three  clients  from  the  amount  remaining  as  the 
share  of  the  third  one,  who  was  a  trostee,  this  would  be  a  diver- 
sion of  the  trust  fund  to  the  extent  of  two-thirds  of  the  fee  so  de- 
ducted, and  the  attorney  receiving  the  same  could  be  sued  jointly 
with  the  trustee,  if  the  latter  joined  with  him  in  the  misapplication, 
or  separately. 

(a.)  The  consent  and  ratification  of  the  trustee  would  not  avail  to 
discharge  the  party  misappropriating  the  money  from  liability  to 
the  cestui  que  trust ;  if  he  ratified  with  knowledge  of  the  facts,  he 
might  render  himself  also  liable. 

(6.)  The  request  contained  in  the  thirteenth  ground  was  covered  by 
other  portions  of  the  charge. 

(c. )  Although  a  request  to  charge  may  state  correctly  an  abstract  prin- 
ciple of  law,  yet  if  it  be  inapplicable  to  the  case,  it  should  be  re- 
fused. 

2.  There  was  no  error  in  refusing  to  dismiss  the  declaration  on  the 
ground  that  it  showed  that  the  action  was  barred  by  the  statute  of 
limitations.  The  statute  was  pleaded ;  the  question  was  submit- 
ted to  the  jury ;  and  no  exception  was  taken  to  the  finding  on  that 
subject. 

3.  Wliere  a  sum  or  money  had  been  recovered  by  two  attorneys  on 
behalf  of  three  joint  litigants,  one  of  whom  was  a  trustee,  and 
after  his  death  his  successor  brought  suit  against  one  of  the  attor- 
neys on  account  of  an  alleged  misapplication  of  part  of  the  recovery 
which  belonged  to  the  trust  estate,  another  of  the  former  litigants 
was  a  competent  witness  to  testify  as  to  conversations  between 
the  attorney  and  the  deceased  trustee ;  but  the  attorney  was  not 
competent  on  his  own  behalf  to  testify  what  passed  between  him- 
self and  such  trustee. 

4.  Where  suit  was  brought  by  a  trustee,  and  no  plea  denying  that  he 
was  such  was  filed,  it  was  not  error  to  admit  the  order  appointing 
him,  although  the  petition  therefor  did  not  set  forth  the  instrument 
creating  the  trust. 

5.  An  original  record  of  the  superior  court  in  another  county  than 
that  of  the  suit  cannot  be  proved  by  an  attorney  who  claimed  to 
have  obtained  its  custody  under  an  order  of  the  judge  of  that  court. 
The  proper  evidence  is  an  exemplification  of  the  record  certified 
by  the  clerk.  Any  one  who  saw  the  original  and  knew  the  hand- 
writing thereon  could  testify  that  it  was  in  the  handwriting  of  the 
person  sought  to  be  charged  with  it,  if  it  were  necessary. 
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leceipts  lor  money  are  oa\y  prima  facie  evidence  of  paymont,  and 
lay  be  denied  or  explained  by  parol.  It  was,  tliereEore,  not  error 
>  permit  the  maker  of  a  rei;eipt  in  evidence  to  explain  the  items 
1  it,  or  to  ca>4t  up  the  various  amounta  and  testify  to  the  ama  total 
ir  whicli  it  was  given. 

n  allidavit  of  illegality  made  by  one  perarm  is  not  admissible  to 
largu  another  and  distinct  person  wltli  the  liability  therein  stiiteil. 

Xorwas  such  affidavit  admissible  to  impeach  the  attorni'y  who 
rewil,  when  he  hud  testified  from  bis  own  knowledge  to  facta 
appening  previous  to  its  making. 

'  answers  are  int«lli}>:ible  without  the  intcrrog.atorii  s  on  which 
ipy  art- b.iited,  they  maybe  roiid  without  reading  Iht  cintstmna 
he  judge  having  charged  fully  on  the  subject  of  credibility  and 
tight  of  testimony,  properly  ref  Jsed  to  clurge  a  roqiiL-'t  to  the 
fi'Ct  that  the  jury  should  be  controlled  by  tin.  siiorn  nidLUie, 
111  not  by  the  unautliorized  Blatemenls  of  counsel,  voluntarily 
ade,  reflecting  on  the  character  of  n  party  to  the  cauue 
i.  witness  may  be  impeached  by  showing  that  he  has  sworn  dif- 
renlly  about  the  same  matters  at  dilTereut  times ,  and  testimony 

show  that  a  witness  failed  on  a  former  trial  of  the  i  ime  <  ise  to 
:ta  to  which  he  swore  on  a  second  trMi,  w  ja  ad 

2fice  to  read  to  the  jiiri'  testimony  tending  foim- 
and  then  wltliilraw  the  same  and  publicly  ahan- 
t  it  did  no  barm  in  this  case,  and  was  no  ground 


!lient.  Trusts.  Chargo  of  Court.  Rati- 
i  of  Limitations.  Wittiess.  Evidence, 
ior  Court.  Interrogatories.  Before  Judge 
Superior  Court.    April  Term,  1883. 

e  decision. 

tR;  A.  H.  Cox ;  B.  H.  Bioham,  for  plain- 


GLEY,  for  defeadant. 


tatement,  furnished  by  the  reporter,  pre- 
.  fairly  the  leading  and  important  facts, 
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and  the  questions  made  by  this  record,  as  could  reasonably 
be  expected  or  hoped,  from  its  intricate  and  confused 
character.  It  is  due  to  the  clerk  of  the  su  perior  court  to 
say  that  it  is  not  his  fault  that  it  is  thus  entangled  and 
deficient  in  method ;  he  could  only  copy  faithfully  what 
was  entrusted  to  him  for  that  purpose.  The  blame,  if  any, 
attaches  wholly  to  the  counsel  who  arranged  and  made  it 
up.  The  general  assembly,  at  its  last  session,  placed  it 
in  the  power  of  counsel  to  make  up  brief  and  comprehen- 
sive, and  at  the  same  tim3  accurate  records.  This  is  a 
step  in  the  right  direction,  and  it  is  to  be  hoped  that  other 
measures  will  be  cidopted  by  succeeding  legislatures  to 
facilitate  the  business  of  this  court  by  relieving  the  pro- 
ceedings brought  before  it  of  irrelevant  matter,  which  it 
takes  time  and  labor  to  eliminate  from  the  real  questions 
presented  for  review  and  determination.  In  the  mean- 
time we  hope  the  profession  will  avail  themselves  willingly 
and  liberally  of  the  privileges  extended  to  them  by  the 
act  of  the  legislature. 

The  real  controversy  in  this  case  was  as  follows :  The 
plaintiff  claimed  that  in  a  suit  in  which  James  S.  Walker, 
Freeman  Walker  and  Mrs.  Coleman  were  interested, 
Bigham  and  Harris  lepresented  the  two  Walkers,  but 
not  Mrs.  Coleman  ;  that  they  had  compromised  the  claim 
and  had  received  $15,000.00  in  settlement  of  the  interests 
of  all  parties;  that  of  this  amount  $10,005.00,  had  been 
paid  out  on  claims  against  the  Walkers ;  that  from  the 
balance  Bigham  received  $1,000.00,  Harris,  $500.00  and 
one  Stirling,  $500.00,  and  only  $3,000.00  was  paid  to  the 
trustee  of  Mrs.  Coleman,  instead  of  the  full  amount  of  her 
one-third  interest. 

Defendant,  on  the  other  hand,  claimed  that  he  repre- 
sented and  performed  services  for  all  parties;  that  his 
associate  counsel,  Harris,  received  the  $15,000.00  and  paid 
the  $1,000.00  to  him  before  any  distribution  of  the  fund 
was  made ;  that  his  services  were  well  worth  that  amount 
and  it  was  satisfactory  to  the  trustee.     He  denied  the 
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ippropriation  of  funds  charged  against  him,  and  con- 
led  that  if  payments  of  costs,  etc.,  were  made,  they 
2  for  debt«  foi-  wliJch  the  trust  estate  was  equally  liable 
1  the  AValkers. 

>  sliow  these  respective  positions,  much  confused  and 
licting  testimony  was  introduced, 
le  following  brief  statement  will  serve  to  explain  the 
ts  made: 
a  December  20, 18G9,  William  E.  Coleman,  trustee  of 

Frances  C.  Coleman,  brought  this  suit  against  B.  H. 
lam,  alleging,  in  brief,  as  follows :  On  May  15,  IrfBO,  de- 
ant  received  and  took  from  N.  F.  Walker,  Sr.,  ?o,000.00 
ittlement  of  an  award  and  "  umpirage,"  in  a  case  in 
in  superior  court  in  favor  of  James  S.  Walker,  Free- 
Walker  and  Mrs.  Coleman  against  X.  !•'.  Walker,  ex- 
)r  of  A.  M.  Walker,  deceased.  The  money  so  received 
iged  to  Mrs.  Coleman,  and  was  received  by  Bigham 
lut  authority,  and  misappropriated  to  his  own  use, 
lot  paid  to  her  on  demand. 

amendment,  it  was  alleged  that  Mrs.  Coleman  was  a 
covert  in  ISGO,  and  lias  since  so  remained ;  that  Daniel 
t  was  her  trustee  until  his  deatli,  on  November  4, 
,  and  there  was  no  other  trustee  until  September  16, 
,  when  her  husband  was  appointed;  and  that  the 
ty  sued  for  was  part  of  the  trust  estate. 
fendant  pleaded  the  general  issue. 
1  the  trial,  the  evidence  for  tlie  plaintiff  was  substan- 
■  as  follows: 

1858,  Daniel  Grant  succeeded  James  S.  aM  Freeman 
ier,  as  trustees  for  Mrs.  Coleman ;  in  1864,  Grant  died ; 
)n  March  1,  ISfifi,  Coleman  was  appointed  trustee. 
mes  S.  Walker  testified  for  plaintiffs,  in  brief,  as  fol- 

1860,  certain  litigation  was  pending  in  Upson  supe- 
lourt,  in  which  James  S,  and  Freeman  Walker  and 
Coleman  were  interested,  being  an  arbitration  and 
[lirage"  case,  and  N.  M,  Harris  was  the  attorney  of 
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witness.  Witness  employed  B.  H.  Bigham  to  represent 
him  and  his  brother,  N.  P.  Walicer,  Jr.  He  gave  Bigham 
and  Harris  written  instructions.  They  compromised  for 
less  than  he  instructed,  but  he  afterwards  assented.  They 
did  not  represent  Mrs.  Coleman,  and  had  nothing  to  do 
with  her  case.  They  received  m  the  compromise  $1 5,000.00 
for  the  interests  of  all  parties.  They  brought  it  to  La- 
Grange.  Of  this  one-third  belonged  to  Mrs.  Coleman; 
$3,000.00  was  paid  to  her  trustee  ;  Bigham  got  $1,000.00, 
one  Stirling  received  $500.00,  and  Harris  $500.00.  James 
S.  Walker  told  Harris  to  pay  over  the  remaining  $2,000.00 
to  Grant,  trustee.  Bigham  said  that  there  was  ii  little 
matter  between  Mrs.  Coleman  and  himself.  James  S. 
Walker  received  and  receipted  to  Harris  for  $6,000.00  in 
partial  payment  of  his  and  his  brother's  shares.  He  gave 
Bigham  a  note  for  $450.00  for  his  services  to  himself  and 
his  brother,  and  subsequently  paid  it.  In  1865,  Cole- 
man asked  Bigham  for  the  money.  The  latter  replied 
that  "  we  have  been  through  a  devastating  war,"  and  he 
wanted  some  little  lee.  He  did  not  deny  having  the 
money. 

To  show  the  manner  in  which  the  amount  received  from 
the  compromise  was  distril)uted,  this  witness  (James  S. 
Walker)  testified,  in  brief,  as  follows: 

"This  receipt  (blue  paper  receipt  presented)  I  gave 
Bigham  and  Harris  for  our  $6,000.00  in  partial  settlement. 
The  paper  sets  forth  the  sum  Freeman  Walker  and  wit- 
ness were  entitled  to.  That  is  the  amount  we  directed  S. 
M.  Harris  and  B.  H.  Bigham  to  settle  in  Upson.  Gave 
this  paper  to  Mr.  Bigham  and  Mr.  Harris  together.  At 
the  time  the  money  was  paid  to  Harris,  there  was  $15,- 
000.00.  He  brought  it  to  LaQrange.  Harris  and  Bigbam 
brought  it  to2:ether.  Bigham  got  $1,000.00;  $1,500.00 
was  paid  to  W.  M.  Harris.  I  receipted  Mr.  Harris  alone 
for  the  $6,000.00.  He  paid  the  $1,000.00  to  Bigham.  I 
was  in  Mississippi  when  this  occun'ed  in  Upson." 
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lie  blue  paper  receipt,  as  it  appears  in  the  record,  wa 
iJlows : 

mes  S.  Waikcr,  S.  F.  Waiker,  Jr.,  1 

"M«?'F,iMeTc/core'mM'"  1^'"'  Award  and  Umpirajj. 

j,^  ^  Decree'!  judjrini'nt  in  Ujiao 

'.  Walker,  ejcecutor  of  Alltr.  M.  Superior  Court.      - 

Walker,  deceased  J 

eeived  of  N.  M.  Harris,  solicitor  for  compiainantB  in  the  aboi 
■A  cane,  three  hundred  dollars  on  the  siiid  case,  two  thoiwaii 
n  liuuJred  and  thirty-three  dollars  and  fifteun  cents,  of  w hie 
ideredaspaidoverUay  19,  1860.    This  June  13, 13W). 
ignedl  iJANiEL  Grant, 

Truntee   or  F.  C.  Coleman. 

amesNeal,  $5,870.00;  .-...  A.  -   ivey,  (407.23,  P.   W.  Alesande 

70;  Daniel  Grant,  ».1,OO0.00:  P.  \V.  Alexander,  if-lO-OO:  R.  V 
1,  toO.OO;  B.  H.  Bigham,  »l,O0O.00;  W.  L.  Sterling,  j;i,000.0 
1  collected,  (l.i.OOO.OO 

13,741.84      Balance  by  N.  M.  Harris,  »1,2J8.00— 
leUtU]  13,741.84 

7 6,  741.84 

'■Oft  paid  in  court  r  R,  R.  klartinBill,  14.50 ipdChappell  1(10.0< 
iiiG.Kjde&  3oraley  *^2.00;  Beall  *11.00;  Floyd  »1..00;  »6S.' 
in  Savannah ;  t»>.10  Bennger's  note  f  70.33 ;  N.  M,  Harris  J22.8I 

inis  &  Co,  $33.17. ^iiB.llO.      [Oa  paper  pinned  to  the  above 

"kme.  S.  Walter  .1  al.      1  j|„^  ^^^    i^  ^^,„„  S,,p,rior  Com 

lh.nM  F.  Walker  n  al.     J    ^■"''"'  ""»  ''""» '"  t^'.^lM 

deceived  ofN.  M.  Harris,  solicitor  in  tha above  suit,  six  thoUHan 

1  hundred  and  (orty-one  84-l(H>  dollaw  in  part  payment  of  tl 

e  decree.    Thin  18  Sept.,  18G0. 

gncd]  Jaues  S.  Walker." 

back  : 

■hie  receipt  is  ^ven  in  view  of  a  general  eettlcrncnt  with  Mrs. 

oleman  and  N.  M.  Hams  counsel  fees,  and  James  8.  Walker  do 

)y  tills  partial  settlement  recofrnize  or  acknowledge  the  conipi 

of  this  Buit,  OS  ho  deems  that  his  instruction ''  wore  not  oheyi 
dd  compromise.    Tills  19  Sept.,  ISfiO. 
jned  beloredelivery.  Jambs  8.  Walker. 

figures  "  5,870.82— 407.23— 403.79-6,741.S4." 

he  witness  continued:    *'  Wis  present  when f 3,000  ( 
paid  to  Grant,  trustee,  in  1800,  at  Bigham's  office. 
distinctly  stated,  when  ail  wr^ra  present  that  Stirlii 
■ived  ».^03.00,  Harris  $500,00,  and  Bi-h-im,  f  1,000.00 
was  thus  sought  to  show  that  Bigham  and  Haciia,  tl 
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attorneys,  received  $15,000.00  from  the  compromise,  paid 
out  010,005.00,  and  from  the  remaining  one  third,  which 
belonged  to  Mrs.  Ooleman,  the  fees  were  improperly 
taken.] 

James  S.  Walker  was  subsequently  re- introduced,  and 
allowed  to  give  testimon;y ,  which  the  record  recites  as  fol- 
lows : 

"  Witness  went  over  items  in  the  blue  paper  Harris  re- 
ceipt, dated  September  10,  1860,  and  specified  items 
which  he  said  amounted  to  $10,035.09,  and  said  himself, 
Freeman  Walker  and  Dr.  Stirling  owed  and  was  paid  out 
in  Upson  county ;  that  costs  were  owed  in  the  Supreme 
Court  and  Upson  superior  court. 

'^$5,870.82  to  Neal.  Witness  owed  $407.23  to  E.  A.  Spi- 
vey ;  Freeman  owed  $363.70  to  P.  W.  Alexander ;  wit- 
ness and  Freeman  owed  $50.00  to  P.  W.  Alexander; 
witness  owed  $50.00  to  Sims ;  witness  owed  $3,000.00  to 
W.  L.  Stirling ;  owed  $263.90  costs." 

Ferrell,  one  of  the  attorneys  for  plaintiff,  testified,  in 
brief,  as  follows:  In  1860,  attorneys  were  employed  to 
bring  suit  against  Bigham.  When  approached  by  witness, 
he  made  about  the  same  statements  as  those  stated  above 
by  Walker.  He  said  that  services  had  been  rendered  by 
which  Mrs.  Ooleman  had  been  benefited,  and  she  ou^ht 
to  let  the  amount  go  By  way  of  fees.  Nothing  was  said 
about  any  employmsnt  by  Grant ;  his  name  was  not  men- 
tioned. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows 
In  1850,  the  Walkers  and  Mrs.  Oolema  i  were  involved  in 
various  cases,  including  the  arbitration  of  an  equity  case 
in  Upson  county,  a  case  in  the  United  States  court,  and 
certain  rules  involving  a  dispute  about  the  fees  of  other 
attorneys,  who  had  been  representing  these  parties  in  other 
cases.  (As  to  the  rule  cases,  see 29  Ga.^  185,  193;  30  /<i, 
237,  241.)  James  S.  Walker,  as  general  manager  and 
agent  for  Mmself,  his  brother  and  sister,  employed  Big- 
ham  to  act  as  advisory  counsel  and  resident  attorney  in 
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these  cases,  Bigham  was  not  to  go  out  of  his  county,  but 
was  to  advise,  prepare  evidence,  etc.  He  was  to  receive 
$500.00  therefor.  In  the  fall  of  18r,9,  James  S.  Walker 
came  to  Bigham  and  urged  him  to  goto  Upson  county  and 
tiy  the  cases,  Bigham  at  first  refused  to  go,  because  it 
waa  out  of  his  circuit,  and  the  fee  for  local  services  had 
not  been  paid  ;  but  subsequently  he  went,  Walker  prom- 
ising to  aend  the  1500.00,  which  w^s  already  due.  Bigham 
"■ade  Mrs.  Coleman  a  party  to  the  rule  cases,  and  repre- 
sented the  interests  of  all  three — the  two  Walkers  and 
^rs.  Coleman.  (This  was  denied  by  James  S.  Walker,  as 
"  witness  for  the  plaintiff.)  James  S.  Walker  did  not  send 
tlie  $500.00  due,  but  sent  his  note  for  $150.00,  which  he 
^^  not  pay.  At  the  May  term,  1860,  Grant,  the  trustee 
'^  ilra.  Coleman,  was  present  and  consulted  with  Bigham, 
''his  was  denied  by  James  S.  Walker,  witness  for  the 
'aintiff,  and  there  was  conflicting  evidence  concerning 
^  point.)  The  "umpirage"  case  was  settled  for  $15,- 
''■OO,  which  was  a  good  settlement.  N.  M.  Harris,  the 
^^^  attorney  in  the  case,  received  the  money,  and,  from 
-  W-liole  sum,  paid  over  to  Bigham  $1,000.00  for  his  ser- 
'^s  to  all  parties.  This  was  a  reasonable  fee.  The  pay- 
**t  was  before  the  division  of  the  money.  It  was  made 
■Atlanta  beiore  reacnmg  LaGrange,  and  the  attorneys 
'^»-at«d  there.  After  the  $3,000.00  was  paid  to  Grant, 
*t^e,  Harris  said  he  had  enough  to  pay  the  balance  due 
^-  Coleman,  but  was  prevented  from  settling  by  reason 
^^Ifiima  of  James  S.  Walker  for  amounts  due  to  him  as 
'^'^^ey,  general  manager  and  on  account  of  some  rail- 
*^  transaction.  (Walker  denied  this.)  Bigham  denied 
^■^ng  the  staxemenLs  atuibuted  to  him  by  the  testimony 
■^  the  plaintiff.  He  said  that  there  was  no  dissatisfaction 
^  *o  him, but  Coleman  was  attempting  to  get  from  Walk- 
*  a  plantation  on  account  of  that  portion  of  the  trust 
^11(1  which  he  had  gotten  from  the  settlement  He  also 
stated  that  when  he  talked  to  plaintiffs  attorney,  he  knew 
irooght,  and  did  not  care  to  explain  the 
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matter  to  him.  (This  was  denied  by  the  attorney,  Fer- 
rell.)  Grant  frequently  recognized  Bigham  as  having 
represented  the  trust  estate,  spoke  of  it  in  the  presence 
of  a  number  of  witnesses,  expressing  great  satisfaction 
with  his  services  and  witli  the  remuneration  he  received. 
Coleman  also  spoke  of  his  representation  of  the  estate. 
Bigham  denied  knowing  anything  about  the  instructions 
testified  about  by  Walker. 

There  was  much  other  conflicting  t^stimonv*  not  mate- 
rial  here. 

The  jury  found  for  the  plaintiff  $666.67  principal. 

Defendant  moved  for  a  new  trial,  on  the  following  among 
other  grounds : 

(1.)  Because  the  court  overruled  the  notice  to  dismiss 
the  declaration  on  the  ground  that  it  showed  that  the 
cause  of  action  was  barred  by  the  statute  of  limitations. 

(2.)  Because  the  court  permitted  James  S.  Walker  to 
testify  what  was  said  by  Grant,  trustee,  at  the  conversa- 
tion at  Bigham^s  office,  at  which  Bigham,  Harris,  Grant 
and  the  witness  were  present^  and  refused  to  permit  Big- 
ham to  testify  as  to  the  sayings  and  actions  of  Grant. — The 
objection  to  each  of  these  witnesses  was  that  Grant,  trus- 
tee, was  dead. 

(3.)  Because  the  court  admitted  the  exemplification  of 
a  record,  showing  the  appointment  of  Coleman  as  trustee 
for  his  wife. — The  objection  was  that  there  was  merely  a 
general  application  by  Mrs.  Coleman  to  have  her  husband 
appointed  trustee  for  her,  which  was  granted  by  the  court 
and  that  no  trust  estate  was  described,  nor  was  the  ante- 
nuptial contract,  under  which  it  arose,  set  forth. 

(4.)  Because  the  court  rejected  the  original  record  in 
the  rule  filed  by  Chappell,  one  of  the  attorneys  contesting 
for  fees  in  connection  with  the  arbitration  case.  [The 
object  of  this  evidence  seems  to  have  been  to  show  that 
Bigham  appeared  in  the  litigation  concerning  fees  in  1859 
as  attorney  for  the  trust  estate,  as  well  as  for  the  Walkers. 
But  no  ground  of  objection  is  stated.] 
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).)  Because  the  court  refused  to  admit  the  evidence 
itaker,  as  a  witness  to  prove  that  he  had  oblained  ft 
by  leave  of  the  judge  of  the  court,  the  original  rec 
ed  in  the  fourth  ground,  and  to  prove  the  handwrit 
iich  record  to  be  that  of  Bighani. — No  ground  of 
ion  is  stated. 

I.)  Because  the  court  permitted  James  S.  Wall 
le  on  the  stand,  to  point  out  and  testify  as  to  item; 
receipt,  and  to  state  that  they  amounted  to  $10,005 
went  to  debts  owed  by  himself  and  N.  F.  Walker  s 
3  owed  in  Upson  superior  court  and  the  Supre 
rt. — The  objection  was  that  it  waa  allowing  pitrol  i 
my  as  to  the  contents  of  a  record  (writing?)  and  t 
>peared  that  the  witness  was  in  Mississippi  at  the  tii 
that  the  evidence  as  to  paymenis  was  heai-say.  (1 
mony  of  Walker  set  out  above.) 
'.)  Because  the  court  rejected  an  affiiivit  of  illegal 
ten  by  J.  S.  Walker,  as  altoniey,  ami  sworn  to  by 
lirling,  in  which  it  was  stated  that  the  note  on  wh 
judgment  was  obtained  and  on  which  the  fi.  fa.  i 
d  "was  given  to  discharge  note  made  by  James 
ker.  Freeman  Walker,  Frances  C  Walker,  by  Jai 
^alker,  agent,  ami  others,  which  had  been  sued  toju 
t  in  the  superior  court  of  Upson  county,  at  the  Novi 
term,  185S,  against  James  S.  Walker." — No  groi 
bjeetion  stated. 

i),  (9.)  Because  the  court  permitted  answers  to  ini 
toriea  to  be  read  without  reading  the  questions, 
ant'scounsel  insisted  that  the  questions  should  be  re 
(he  jury  might  fully  understand  the  testimony.  Ph 
1  counsel  replied  that  they  could  be  commented  u] 
rgument ;  that  his  desire  was  to  save  time.  The  ct 
nitled  them  to  be  read  alone, 
lO),  (11.)  Beeausetlie  verdict  was  contrary  to  law  ; 
lence. 

12.)  Because  the  court  charged  as  follows:  "  If  ; 
eve  from  the  evidence  that  there  was  a  sum  of  mo 


186  SUPREME  COURT  OF  GEORGIA. 

Blgham  m,  Coleman,  trustee. 

collected  for  J.  S.  and  N.  F.  Walker  and  Mrs.  Coleman  in 
the  Upson  county  litigation,  and  that  they  were  equally 
interested  in  said  sum*  and  that,  under  the  instructions  of 
the  Walkers,  their  portion  was  paid  out,  then  the  balance 
would  be  funds  of  Mrs.  Coleman ;  and  if  you  believe  that 
from  the  funds  of  Mrs.  Coleman  $1,000.00  was  paid  by 
Harris  to  Bigham,  in  payment  of  his  fees  due  by  Walkers, 
and  you  believe  such  fees  were  due  him  and  he  had  no 
notice  that  the  Walkers  had  received  their  share,  and  that 
the  money  was  paid  out  of  Mrs.  Coleman's  money — then 
plaintiff  could  riot  recover  the  assets  thus  paid  out;  but 
if  you  believe  he  had  notice  of  these  facts,  then  he  would 
be  liable  to  plaintiff  for  such  sums  thus  proved." 

(13  )  Because  the  court  refused  to  charge  that  if  it  is 
shown  that  two  attorneys  were  engaged  by  parties  to  re- 
cover by  suit  money,  and  they  do  recover  for  three,  and 
that  if  there  were  payments  from  the  fund  to  other  cred- 
itors, whose  claims  were  not  proper,  or  legal,  or  specific 
charges  on  such  fund,  these  (if  misappropriations  at  all) 
were  misappropriations  for  which  the  lawyer  who  did  not 
make  such  outside  improper  payments,  over  and  above 
the  share  of  one  party,  if  the  evidence  shows  any  over- 
payments were  made,  was  not  responsible.  The  lawyer 
who  did  not  pay  out  improperly  would  not  be  responsible, 
and  he  would  still  be  entitled  to  his  fee  from  any  part  of 
the  fund  in  discharge  of  his  lien. 

(14.)  Because  the  court  charged  as  follows:  "Defend- 
ants further  set  up,  as  a  defence  to  this  suit,  that  if  any 
money  came  into  his  hands,  as  charged,  it  was  a  part  of  a 
general  fund  which  had  been  recovered  by  plaintiffs  and 
two  others,  and  that  there  had  been  no  division  of  the 
same.  Well,  if  this  be  true,  as  shown  by  the  evidence, 
then  plaintiff  would  have  a  claim  only  to  her  pro  rata 
part  of  the  one  thousand  dollars,  and  in  that  event,  if  en- 
titled to  recover  at  all,  could  only  recover  the  pro  rata 
part.  But  if  there  was  a  division  of  the  funds,  and  plain, 
tiff  did  not  owe  defendant  a  fee,  and  defendant,  without 
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hority,  received  any  money  of  plaintilT,  then  defeiidt 
aid  be  liable  to  plaintiff,  if  no  legal  reason  be  slio' 
C  plaintiff  could  not  recover,"  And  failed  to  chai 
bllows;  "The  jury  may  consider  whether  or  not  o 
more  witnesses  in  the  case  testified  under  bias  for 
inst  either  of  the  parties  or  with  interest  in  the  res' 
;he  case,  either  from  being  party  or  being  attorney, 
D  being  a  relation  to  the  party,  or  from  any  other  cau 
may  consider  the  acts,  conduct  and  declarations 
1  witnesses  in  the  case,  as  the  evidence  shows  m 
e  occurred  previous  to  the  trial ;  and  the  acts,  condi 
manner  of  the  witnesses  during  the  present  trial," 
15,)  Because  the  court  failed  to  charge  as  follow 
le  jury  will  be  controlled  by  the  sworn  evidence,  a 
by  the  statements  of  the  counsel,  unauthorized  by  t 
lence,  or  by  voluntary  statements  of  counsel  made,  i 
tng  on  the  character  of  a  party  in  this  case." 
6.)  Because  the  court  refused  to  charge  as  follo\" 
I  lawyer  renders  services  in  acnse  or  cases,  even  wil 
previous  employment,  and  as  the  result  of  his  servic 
nd  is  received  for  the  benefit  of  any  parties,  the  pai 
1,  or  any  part  thereof,  is  legally  bound 
as  if  he,  she  or  they  originally  employ 
the  attorney  has  a  lien  upon  such  fu 
all  such  parties  taking  the  beneJit  of  1 
fe." 

.he  court  refused  to  charge  as  follo« 
from  the  evidence  that  the  defends 
ey  out  of  the  general  fund  before  t 
by  N.  M.  Harris  between  J.  S.  Walki 
Mrs.  Coleman,  the  parties  to  whom  t 
ted  for,  and  defendant  represented  t 
Bigham,  was  entitled  to  two-thirds 
ing  to  the  Walkers,  they  being  entill 

id  to  charge  as  follows .  "  If  they  belie 
;«d  Mrs.  Coleman  by  authority  of  t 
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trustee,  or  he  ratified  the  services  aftei  the  services  were 
rendered,  and  the  payment  of  the  other  third  of  the  money 
to  him  by  Harris,  and  it  was  a  reasonable  sum  for  the  ser- 
vices, the  defendant  had  a  right  to  retain  it;  or  if  the 
trustee,  within  a  reasonable  time,  gave  notice  to  Bighara 
after  he  knew  he  had  the  money,  and  claimed  it  for  his 
services  rendered  for  Mrs.  Coleman,  the  presumption  is, 
he  ratified  the  act  of  the  payment  of  it  to  Bigham  by  Har- 
ris, and  after  the  death  of  the  trustee,  plaintiff  can't  allege 
that  Bigham  obtained  the  money  by  fraud  and  not  for  his 
services  in  the  case,  for  he,  in  obtaining  the  money  by 
Harris"  (?) 

(18.)  Because  the  court  charged  as  follows:  ^•Defend- 
ants further  say,  that  if  any  money  of  plaintiff  went  into 
his  hands,  it  was  a  paym3nt  for  professional  services  ren 
dered  the  trust  estate  of  Frances  0.  Coleman  by  her  trus- 
tee, Grant.  A  trustee  has  the  right  to  employ  counsel  to 
represent  the  interest  when  necessary  for  tiie  trust  estate, 
and  to  pay  for  such  services  from  the  fimds  of  the  estate, 
and  such  payment  is  blading  on  the  'cestui  que  trusty  and 
subsequent  trustees.  If  you  believe  from  the  evidence 
that  Grant,  as  trustee  of  Frances  0.  Coleman,  employed 
Bigham  to  represent  the  estate  in  the  litigation  in  Upson 
county,  and  afterwards  ratified  the  payment  of  $1,000  to 
Bigham  out  of  the  trust  funds  of  Frances  C.  Coleman  for 
such  services,  then  such  payment  was  valid  and  binding, 
and  you  should  find  ibr  the  defendnnt." 

(19.)  Because  the  court  permitted  Walker  and  Ferrell, 
-witnesses  for  plaintiff,  to  state  that  on  a  former  trial  of  the 
<;ase,  Strickland,  a  witness  for  the  defendant,  did  not  tes- 
tify that  Grant,  trustee,  said  that  he  had  consulted  with 
Bigham,  and  had  employed  him,  which  he  did  testify  on 
the  present  trial ;  that  on  the  former  trial  Strickland  had 
testified  that  he  learned  what  he  then  stated  from  Bigham 
and  Harris,  and  it  was  accordingly  ruled  out;  and  the  court 
also  permitted  Ferrell  to  testify  that,  on  the  former  trial, 
Bighara  had  sworn  that  Grant  was  present  at  the  trial  of 
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attorneys'  rules  in  1859,  and  permitted  this  evidence 
jeused  for  the  purpose  of  impeaching  Strickland  and 
ham. 

20.)  Because  of  the  following  matter  of  practice : 
msel  for  plaintiff  read  from  interrogatories  the  statutory 
stions  and  answers  to  impeach  one  of  defendant's  wit- 
hes, and  then  turning  from  the  jury  to  counsel,  an- 
nced  that  he  withdrew  the  testimony,  and  that  no 
stion  of  impeachment  would  be  made.  Defendant's 
nsel  objected  to  the  withdrawal  of  the  testimony  after 
■as  read,  stating  thnt  he  was  prepared  to  sustain  the 
less.  The  court  allowed  it  to  be  withdrawn. 
21.)  Not  certified. 

he  court  overruled  the  motion,  and  defendant  excepted, 
he  principal  questions  in  this  case,  are  whether  the 
ntitfin  error  represented  Mrs,  Ooleman  in  the  litiga- 

in  Upson  county,  together  with  her  brothers,  James  S. 
NathanielF,  Wiilk"^r,  Jr.,  >roiilyrepresented  the  latter 
,  as  claimed  bj'  her.  If  he  was  not  her  counsel  in  those 
?and  received  the  wholeof  his  compensation  out  of  that 
ion  of  the  proceeds  thereof  which  was  assigned  to  her, 
I  it  is  manifest  that  he  has  in  his  hands  money  to  which 
s  not  entitled,  and  her  suit  against  him  for  the  entire 
unt  was  well  founded. 

iie  insists  further  that  if  the  services  were  rendered  to 
jointly  wit;h  her  said  brothers,  then  their  share  of  the 
eeds  was  not  chargeable  with  the  entire  expenses  of 
I,  as  was  done,  and  with  a  knowledge  on  the  part  of 
plaintiff  in  error  that  such  was  the  case  ;  in  short,  that 
issisted  and  participated  in  this  misappropriation  of 
money, 
lis  latter  view  seems  to  have  been  taken  by  the  jury 

tried  the  case,  for  they  gave  her  only  two-thirds  of 
amount,  with  interest,  that  went  into  the  hands  of  the 
ntiff  in  error. 

ath  these  issues  were  submitted  to  the  jury  under 
)er  iaetmctions  from  the  presiding  judge,  and,  except 
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the  fact  that  the  plaintiff  in  error  n;ceived  one  thousand 
dollars,  about  which  there  was  no  dispute,  there  was  much 
conflicting  and  contradictory  evidence  as  to  all  the  other 
facts  involved  in  the  questions  at  issue. 

The  jury  could  alone  determine  the  credit  due  to  the 
witnesses  of  the  respective  parties,  and  the  proper  weight 
to  be  attached  to  their  testimony.     They  seem  to  have 
found  that  the  defendant  in  the  original  suit  (plaintiff  in 
error  here),  was  employed  by  the  plaintiff  in  connection 
with  her  brothers,  and  that  he  rendered  them  all  service 
for  which  they  were  equally  liable ;  but  they  found  that 
he  was  present  when  two-thirds  of  the  amount  collected 
was  paid  out  to  the  debts  of  the  Walkers,  and  that  he 
aided  in  that  appropriation  of  the  amount,  and  afterwards 
with  a  full  knowledge  of  the  facts,  received   his  entire 
compensation  out  of  plaintiff's  portion  of  the  recovery. 
They  also  found  against  the  fact  that  the  plaintifiPs  trustee 
was  satisfied  with  the   payment  of  the  whole  of  this  fee 
out  of  her  funds,  and  that  he  ratified  the  same ;  and  that 
a  large  portion  of  the  debts  thus  paid  by  the  ten  thousand 
dollars  allotted  to  the  Walkers  and  distributed  to  them 
when  the  money  was  collected  were  charges  to  which 
plaintiff*  was  equally  liable  with  them. 

1.  If  it  is  true,  as  the  jury  have  found,  that  defendant 
and  his  associate  counsel  collected  this  money,  although 
the  entire  amount  went  into  the  hands  of  his  associate, 
and  he  paid  out,  with  the  knowledge  and  approbation ot 
the  defendant,  the  full  amount  to  which  two  ot  the  joint 
parties  were  entitled,  and  afterwards  paid  to  the  defend- 
ant the  full  amount  of  his  fee  for  services  rendered  the 
three  out  of  the  amount  assigned  to  one,  this  was  a  diver- 
sion of  the  fund  to  the  extent  that  the  jury  have  found. 
It  is  provided  by  the  Code,  §3151,  that  "all  persons  aiding 
and  assisting  trustees  of  any  character,  with  a  knowledge 
of  their  misconduct,  in  misapplying  assets,  are  directly 
accountable  to  the  persons  injured."  That  they  may  be 
sued  jointly  vnth  the  trustee,  or  separately,  has  been 
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atediyheldby  this  court.     14  Ga.,  342,  19  7i.,  Qijh., 

61  lb.,  1 38  and  140,  where  the  authorities  are  carefully 
ained  and  reviewed.  64  /6.,  614.  Upon  these  prin- 
ts the  consent  and  ratiScation  of  the  trustee  could  not 
I  to  discharge  the  party  misappropriating  the  money 
liabQity    to   the  cestui   que   trust.      If  he  ratified 

3  full  knowledge  of  the  facts,  his  ratitication,  so  far 
speets  the  rights  of  the  owner,  could  perhaps  have 
no  other  etfect  than  to  render  him  liable  with  the 
!  misapplying  the  fund.  He  could  not,  in  the  first 
nee,  have  aided  in  the  misapplication  without  incur- 

such  consequences.  Surely  he  could  not,  after  the 
^plication  had  been  made,  have  confirmed  the  act 
3Ut  a  wilful  and  deliberate  breach  of  his  trust  and 
,  All  the  testimony  offered,  therefore,  to  establish 
onfirmation  of  this  misapnlication  and  improper  di- 
on  of  the  plaintift"'3  money  by  her  trustee,  if  not  irrel- 
t,  was  quite  immaterial,  "'he  court  committed  no 
rial  error  in  the  several  clmr;;-!s,  refusals  to  charge, 
Tilings  excepted  to  upon  the  foregomg  subjects;  none, 
Lst,  of  which  the  defendant  has  a  right  to  complain. 
charge  upon  the  subject  of  his  employment  by  the 
?e  and  the  ratification  bv  him  of  the  payment  of  the 
as  certainly,  to  say  the  least  of  it,  all  that  the  defend- 
ould,  in  reason,  ask,  and  more  than  he  was  entitled  to, 
r  our  view  of  the  law.  The  charges  excepted  to  in 
2th  and  14th  grounds  of  the  motion  for  a  new  trial, 
.  read  in  connection,  present  the  case  fully  and  cor- 
,'in  both  aspects  contended  for  by  plaintiff  and  de- 
int,  and  that  refused  as  brought  ont  in  the  l-lth 
id  df  the  motion  was  properly  refused,  as  it  had  been 
covered  by  other  portions  of  the  charge, 
e  refusal  to  charge,  as  complained  of  in  the  KJth 
id  of  the  motion,  was  nroper.     The  case  presented  no 

which  could  have  authorized  the  charge  requested- 
e,  as  an  abstract  principle,  that  contained  in  the  re- 
t  may  have  been  correct,  yet  it  was  inapposite  to  any 
y  presented  by  the  proofs  and  pleadings  here. 
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The  refusal  to  charge  as  complained  of  in  tlie  17th,  and 
as  given  in  tlie  18th  grounds  of  the  motion,  had  likewise 
been  disposed  of.  The  one  is  a  mere  repetition  of  the  other. 
All  the  foregoing  relate  to  the  same  or  kindred  subjects. 

2.  The  court  did  not  err  in  refusing  the  motion  to  dis- 
miss plaintifTs  declaration,  on  the  ground  that  it  showed 
that  the  plaintilFs  action  was  barred  by  the  statute  of 
limitations.  The  defendant  pleaded  the  statute,  and  a  full 
and  fair  charge  was  delivered  to  the  jury  upon  the  subject. 
No  exception  was  taken  either  to  the  charge  or  the  find- 
ing of  the  jury  npon  that  issue.  In  this  court  it  was  not 
insisted  upon. 

3.  James  S.  Walker  was  no  party  to  this  suit,  and  was 
a  competent  witness  to  testify  to  a  conversation  between 
the  plaintifTs  trustee,  wlio  was  dead,  and  the  defendant, 
concerning  the  matters  involved  in  this  suit;  buj:  it  does 
not  thence  follow  that  the  defendant,  who  was  a  party  to 
the  suit,  was  likewise  competent  to  testify  as  to  what  passed 
between  him  and  the  trustee  in  relation  to  that  matter; 
he  is  excluded,  if  not  by  the  words,  certainly  by  the  in- 
tent of  tlie  proviso  contained  in  the  evidence  act  of  1866. 
Code,  §0854,  par.  1 ,  36  Ga.,  107 ;  54  //>.,  174. 

4.  There  was  no  error  in  admitting  Coleman's  appoint- 
ment as  trustee  of  Frances  C.  Coleman,  his  wife.  What 
difference  did  it  niako  whether  he  exhibited  to  the  peti- 
tion for  his  appointment  as  such  trustee  the  instrument 
creating  the  trust  ?  JVon  constat  that  the  court  making  the 
appointment  did  not  inspect  it.  when  the  appointment  was 
made ;  the  presumption  is,  as  this  was  its  duty,  that  it  did  so. 
This  suit  was  in  Coleman's  name  in  that  character,  and 
there  was  no  plea  denying  his  right  tnus  to  sue.  There  is 
nothing  in  the  objection. 

5.  The  original  record  of  the  superior  court  of  another 
county  cannot  be  proved  by  an  attorney  who  obtained 
its  custody  under  what  purported  to  be  an  order  of  the 
judge  of  that  court.  These  papers  should  have  been  pre- 
sented by  duly  certified  copies,  under  the  hand  of  the 
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:k  ami  (fie  st-ul  of  the  court.  Any  one  i\lio  li;id  in- 
cted  llii-  ori^itial  paper  could  have  proved,  as  llie  wit- 
solleri'd  in  tlii-*  insLiiico,  lliat  the  original  was  in  de- 
Jiuit's  liLinilwritini;;  tliou^li  this  was  uuiiece^sary.  as 
exempli  Ileal  ion  would  have  rIiowii  that  lie  isi^ned  it  as 
nsel,  and  there  was  no  dispute  as  to  his  appeiii'unce  and 
ticipatioii  in  tho  i:riiduc't  of  the  euit. 
,  There  was  lie  ■  "orin  permitting  tlie  witness,  Walker, 
xplaiii  the  items  of  the  receipt  in  evidence,  or  to  cast 
the  variouH  amounts  and  testify  to  the  t>uni  total,  for 
ell  it  was  piven.  It  is  a  inistLiko  to  snpposo  that  such 
iper  was  '•  a  record "'  that  could  not  be  explained  or 
ied  by  parol  testimony.  Code,  S">''**7.  Neither  did 
witness  profess  to  be  present  wiien  the  money  realized 
1  the  Upson  litigation  was  paid  out.  What  he  testified. 
n  I  his  subject,  lie  got,  according  to  liis  version,  from 
defendant  and  others  in  connection  with  him,  after  his 
m  from  Mississippi. 

Ji  is  not  evident  for  what  jiurpose  the  affidjivit  of 
;ality  drawn  by  James  S.  Walker,  and  sworn  to  by 
ling  was  oiTered.  If  it  waste  charge  Mrs.  Coleman  as 
int  niakeruf  the  note,  the  foundation  of  i\iej/..ftt.,  and 
iiow  the  relation  filie  bore  to  that  paper,  it  was  cle:ir]y 
mpetent.  As  to  heritwasn'sf/t^'/'rt  'oKfiffttmiil  hear- 
If  it  was  (lifered  to  impeach  Walker,  it  could  hardly 
•onsidered  as  having  that  elFect,  inasmuch  ns  il  was 
rn  to  by  Stirling,  and  must  have  been  drawn  by 
Iker  as  his  attorney  from  his  instructions,  and  I  his  was 
e  lime  after  the  transactions  in  wliicli  the  money  was 
I  out,  arising  from  the  Vpson  county  liligati-m. 

If  answers  are  intelligilde  without  the  iuterr<igatorie9, 
e  is  no  necessity  for  reading  the  latter;  it  would  be 
■  an  unnecessary  consumption  of  time :  and  according 
ar  understanding  of  the  matter,  it  is  customary  to  dis- 
sc  with  their  reading,  Tiie  record  discloses  the  fact 
.  Ihedefeiidantobjectcd  tothis;  but  thinking  it  would 
i  time,  the  court  permitted  it  to  be  done,  reserving  de- 
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fendant's  right  to  refer  to  them  in  argument  and  read  them 
to  the  jury.  It  does  not  appear  that  he  availed  himself 
of  this  privilege,  or  that  he  was  in  any  manner  injured  by 
the  course  pursued.  This  is  matter  of  practice,  and  is 
properly  entrusted  to  the  discretion  of  the  presiding  judge. 
If  error  it  be,  we  would  hardly  be  justified  in  reversing  a 
judgment  for  it,  and  ordering  a  new  trial. 

9.  The  court,  in  its  general  charge,  stated  to  the  jury 
that  they  should  make  up  their  verdict  from  the  evidence, 
and  gave  them  particularly  the  rules  for  judging  of  its 
credibility  and  weight.  After  this  was  done,  we  do  not 
perceive  the  necessity  of  giving  them  in  charge  the  request 
embodied  in  the  15th  ground  of  the  motion  for  a  new  trial, 
to  the  effect  that  they  should  be  controlled  by  the  sworn 
evidence,  and  not  by  the  unauthorized  statements  of  coun- 
sel, voluntarily  made,  reflecting  on  the  character  of  a  party 
to  the  cause.  It  would  certainly  have  been  going  a  great 
way,  without  plain  and  manifest  evidence  of  the  fact,  for 
the  court  to  have  disparaged  the  efforts  of  counsel  engaged 
in  a  cause  by  attributing  to  him  gratuitous  and  false  at- 
tacks upon  the  character  of  the  opposing  party.  In  this 
case  facts  of  a  damaging  and  scurrilous  nature  to  that 
effect  were  set  forth  in  another  ground  of  this  motion, 
which  the  presiding  judge  refused  to  verify. 

10.  There  was  no  error  in  allowing  testimony  to  show 
that  one  of  the  defendant's  witnesses  failed  on  a  former 
trial  of  this  case  to  prove  material  facts  to  which  he  swore 

on  this  trial,  or  in  permitting  a  witness  to  testify  to  what 

ft  ^^ 

the  defendant  swore  on  the  same  trial.  That  a  witness 
may  be  impeached  by  showing  that  he  has  sworn  diifer- 
ently  about  the  same  matters  at  different  times,  is  common 
practice, — indeed  it  is  one  of  the  modes  of  impeachment 
recognized  by  the  law.  It  shows,  if  nothing  more,  the 
frailty  and  unreliable  character  of  his  memory.  It  does 
not  necessarily  impute  moral  turpitude  or  wilful  falsehood. 

11.  It  may  have  been  somewhat  unusual  in  counsel  to 
read  testimony  to  the  jury  tending  to  impeach  a  wit- 
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ncBs  introduced  by  his  adversary,  and  then  to  withdraw 
the  testimony  and  announce  that  he  would  not  insist  upon 
Jmpeacliing  the  witness,  but  would  abandon  the  purpose, 
rbe  question  is  not  whether  this  was  exceptional  practice, 
>ut  whether  he  had  a  right  to  do  so.  Most  certainly  the 
jariy  introducing  the  witness  had  no  right  to  insist  that 
he  effort  to  impeach  him  should  be  persisted  in,  that  he 
nijiht  have  an  opportunity  nf  sustaining  him.  The  aban- 
lonment  of  the  attempt  was  as  complete  a  vindication  as 
he  suslaining  testimony  could  have  been.  A  failure  to 
establish  a  point,  and  an  acknowledgment  that  the  at- 
empt  was  futile,  is  more  hurtful  to  the  assailing  party 
han  to  the  one  who  is  assailed.  It  does  not  appear  from 
be  record  that  the  attempt  was  not,  in  good  faith,  aban- 
lonej,  or  that  any  subsequent  allusion  was  made  to  the 
abject.  If  it  had  been  done,  it  would  doubtless  have  met 
'ith  prompt  reproof  from  the  presiding  judfre,  accompa- 
ied  with  an  admonition  to  the  jury  to  disregard  it. 
Judgment  affirmed. 


Bull  et  al.  vs.  Walker  ei  al. 

[HiLL.Jm.tlce,  being  disqiiiKlled,  Ju<1bo  EarES.ol  Iho  NorlHeaslern  Clrcnlt,  iru 
deaiguBled  to  pieiide  In  his  stead.) 

Jina  P.  Hall  mwle  her  will  as  follows: — "  It  ia  my  will  and  desire 
that  at  my  death  all  my  property,  both  real  and  personal,  after 
the  payment  of  my  jiiHt  debts,  Hliouldgo  into  the  poasession  of  my 
dau^bler,  Susan  P.  Howard,  and  ho  for  her  sole  use  and  benefit 
for  and  during  her  life,  but  not  in  any  manner  to  be  subject  to  her 
debts,  and  at  her  death  to  be  divided  among  my  grand  children, 
the  children  of  the  Bald  Susan  P.  Howard,  in  siit-h  mainicJ  nnij 
proportion  as  ehe,  the  said  Susan  P.  Howard,  may  think  moat 
winitable  and  just,  at  her  death, — nt  thi.t  she  ia  to  he  the  sole  jud^-e. 
I  coDBtitnI«  and  appoint  my  grandson,  John  W.  Howard,  trus- 
tee of  my  daughter,  Siiaan  P.  Howard,  with  the  re(|ueat  and  inatnic- 
lion  that  the  property  given  to  her  durin;;  her  lif  ■  ahall  be  kept 
■nd  held  for  Uie  sole  use  and  benefit  of  lier  and  tier  children,  and 
Dot  i-i  any  manner  to  be  subject  to  be  taken,  sold  or  disposed  of 
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for  Ikt  debts."     Susau  P.  Howard  qualified  as  exccutr.x  in  1845. 
She  wius  a  widow  with  childr».*u.    She  remained  a  widow  to  her 
death,  which  occurred  in  1879: 
Held,  1,  That  Susan  P.  Howard  took  a  life  estate,  and  her  children 
took  a  vested  remainder,  at  the  death  of  testatrix,  in  her  estate. 

2.  That  John  W.  Howard  was  made  trustee  of  Susan  P.  Howard 
alone,  and  his  powers  extended  only  to  her  life  estate,  and  con- 
tinue \  only  to  her  death. 

3.  When  the  executrix  and  trustee  sold  certain  of  the  property  con- 
veyed by  the  will,  and  invested  the  proceeils  in  other  property, 
the  premises  in  dispute,  taking  j,  deed  thereto  in  their  representa- 
tive names,  expressing  in  the  deed  that  *  said  lot  to  be  held  by 
them  for  the  use  and  upon  the  trusts  expressed  and  declared  in  the 
will  of  Salina  P.  Hnll.  said  lot  and  part  of  lot  being  substituted 
for  the  place  whereon  Salina  V  Hall  resided  at  her  death  :" 

Heldf  that  the  property  so  purchased  took  the  place  of  that  which  waa 
conveyed  by  t!io  will,  and  no  other  or  different  estate  was  created 
therein  by  these  transactions  subsequent  to  the  death  of  testatrix. 

4.  That  a  purchaser  of  the  property  so  substituted  for  any  of  the 
property  conveyed  by  the  will,  at  a  sale  of  the  same  under  execu- 
tion against  Susan  P.  Howard  indivi<luully,  would  get  no  greater 
interest  therein  than  Susan  P.  Howard  owned,  to-wit :  ner  Hfe 
estate. 

5.  The  life  tenant  being  entitled  to  the  possession  of  the  property,  no 
suit  could  be  maintained  therefor  by  the  remaindermen,  and  no 
possession  thereof  could  become  adverse,  so  as  to  ripen  into  a 
prescriptive  title  as  against  the  remaindermen,  so  long  as  the  life 
tenant  lived. 

6.  Seven  years  not  having  elapsed  after  the  death  of  Susan  P.  How- 
ard before  the  bringing  of  this  suit,  the  plaintiffs'  right  to  recover 
was  not  barred. 

February  9,  1881.    (Head-not^s  by  Ibe  Court.) 

Wills.  Estates.  Trusts.  Adrainistrators  and  Execu- 
tors. Losacies.  'Jitle.  Levy  and  Sale.  Remainders. 
Prescri])ti()ii.  Before  Judge  Hammond.  Fulton  Superior 
Court.     April  Term,  1S83. 

Reported  in  the  decisiou. 

B.  F.  Abbott;  E.  N.  Broyles*  John  D.  Ounj^ingham; 
D.  P.  Hill  &  Son,  for  plaintiffs  in  error. 
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('as  Epps,  Calhous  &  King  ;  Gko.  H.  Thomas,  for  de- 
dauts. 

FES,  Judge. 

rhree  separate  actions  of  ejectment  were  brought  in  the 

nmon  law  form  in  favor  of  John  Doe,  ex.  (lein.  Tliomas 

Walker  et  al , — one  against  Keuhen  Chapman  ct  at,  an- 

ler  against  Miles  G.  Dobbins  et  nl.,  and  the  nthei-  against 

H.  Porter  et  al.,  for  the  recovery  of  certain  lands  in 

Iton  county. 

By  agreement  of  the  parties,  the  three  cases  were  con- 

tdateil,  and  submitted  upon  an  agreed  statement  of  facts 

the  Hon.  W.  R.  IJummond,  judge  of  the  superior  courts 

the  Atlanta  Circuit,  who  was  to  pass  upon  and  deter- 

ne  said  cases  without  the  intervention  of  a  juiy. 

fhe  following  is  the  agreed  statement  of  facts  upon 

lich  said  cause  was  submitted,  to-wit; 

'First.— That  Salina  P.  Hall  died  in  1844  testate,  leav- 

;  as  her  will  the  original  of  which  the  paper  annexed  is 

rue  copy,  marked 'E.\hibit  A.' 

"  Second. — That  Susan  P.  Howard  qualified  as  executrix 

der  said  will,  and  letters  testamentary  were  granted  to 

r  at  the  July  term,  1845,  of  the  inferior  court  of  Bibb 

anty. 

'•Third. — ^Thatthe  Macon  property,  described  in  said  will 

the  residence  of  testatrix,  was  sold,  and  the  proceeds 

;reof  expended  in  the  purchase  of  the  property  in  dis- 

te  from  Robert  Orr,  by  deed,  a  copy  of  which  is  hereto 

:ached,  marked  '  Exhibit  B.' 

"  Fourth. — That  Robert  Orr  owned  said  land  under  valid 

le,  and  was  in  possession  on  February  11th,  1851,  the 

te  of  said  deed. 

■■■  Fifth.— Tiiat  Susan  P.  Howard  died  intestate  in  Jan- 

n-.  1879. 

■'Sixth—That  the  lessors  of  plaintiffs  are  the  children 

d  descendants  of  children  of  Susan  P.  Howard. 
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"  Seventh. — Salina  P.  Hall  lived  on  the  property  in  Ma- 
con prior  to  and  at  the  time  of  her  death.  Susan  P.  How- 
ard, her  daughter,  lived  there  after  her  death  about  five 
years.  The  property  was  sold  after  that  to  W.  W.  Cherry. 
Two  thousand  dollars  were  realized  from  it.  The  proceeds 
arising  from  the  sale  in  Bibb  county  were  immediately 
reinvested  in  the  property  in  dispute  by  John  W.  Howard, 
said  property  consisting  of  about  200  acres,  with  improve- 
ments, bought  from  Orr,  who  gave  John  W.  Howard  a 
deed  therefor,  as  trustee  for  Susan  P.  Howard,  and  said 
deed  was  recorded  in  Fulton  county.  Susan  P.  Howard 
removed  to  it,  and  resided  on  it  for  about  eight  years.  The 
deed  of  Orr  to  Susan  P.  Howard,  executrix,  and  John  W. 
Howard,  as  trustee,  was  executed  with  the  knowledge  and 
consent  of  John  W.  Howard,  he  having  been  consulted 
about  the  sale.  John  W.  Howard  himself  had  the  deed 
recorded. 

"  What  is  contained  above  in  this  7th  head  is  taken  from 
the  interrogatories  of  John  W.  Howard,  and  is  to  be  taken 
with  all  the  other  evidence  in  the  case. 

"  Susan  P.  Howard  was  a  widow  at  the  death  of  Mrs. 
Salina  P.  Hall,  and  remained  a  widow  until  the  death  of 
Mrs.  Susan  P.  Howard,  having  no  issue  born  to  h^r  after 
the  death  of  Mrs.  Salina  P.  Hall. 

"  Eighth. — That  the  property  in  dispute,  to- wit .  All  of 
land  lot  151  in  the  14th  district  of  originally  Henry  now 
Fulton  county,  (except  fifty  acres,  being  the  northeast 
quarter  thereof,  now  in  possession  of  Shehane)  and  S^ 
acres  of  land  lot  No.  152  in  said  district,  in  the  northeast 
corner  of  said  land  lot,  was  sold  at  sheriff's  sale  in  May, 
ISGO,  under  various ^./a«.  against  Susan  P.  Howard  indi- 
vidually, and  was  knocked  off  to  Thos.  A.  Kennedy  at  the 
price  of  seven  hundred  and  fifty  dollars,  and  who  took 
sherilFs  deed  thereto. 

*'  Ninth. — That  the  present  tenants  in  possession,  defend- 
ants hereto,  hold  said  land  under  a  chain  of  title,  for  valua- 
ble consideration,  from  said  Thos.  A.  Kennedy. 
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"  Tenth. — The  defendants,  or  their  privies  in  estate,  hav( 
een  in  possession  under  said  chain  of  title  ever  since  saic 
lerirs  sale  to  Kennedy,  to-wit :  since  May,  18<!0,  saii: 
ossession  being  uninterrupted,  Tlios.  A.  Kennedy  sole 
[id  conveyed  the  land  in  dispute  to  W.  P.  Orme,  on  tht 

day  of 1 8 ,  and  said  Orme,  foi 

le  consideration  of  J(o,Ol)0.00,  sold  and  conveyed  same  ir 
le  simple  to  Samuel  J.  Pinkerton,  Philander  P.  Pease  anc 
ucius  B.  Davis,  on  the  I8th  of  December,  18(52,  and  tht 
jfendants  hold  under  latter  by  regular  conveyances,  tt 
resent  time.  All  of  said  conveyances,  except  sheriff^! 
3ed  to  Kennedy  and  Kennedy's  deed  to  Orme,  were  dulj 
fcorded.  These  two  last  mentioned  deeds  were  recorded 
hether  in  time  or  not  is  not  known,  as  the  records  thereol 
id  the  original  deeds  are  lost,  but  it  is  probable  that  thf 
leriPs  deed  to  Kennedy  was  recorded  in  18*J2,  and  nol 
I  time. 

"Eleventh. — That  the  mesne  profits  since  the  death  ol 
usan  P.  Howard,  issuing  out  of  the  several  portions  ol 
le  premises  in  dispute,  held  by  the  several  tenants  in  poa- 
ission,  defendant  to  these  suits,  over  and  above  all  im- 
rovements  placed  thereon  during  said  period,  are  as  fol 
iws,  to-wit: 

.8  to  Miles  G.  Dobbins J66  Gfiji 

a  to  Wm.  M.  McLean 60  66^ 

s  to  Jas.  H.  Porter  et  al 66  663 

"Twelfth. — The^.ya.  hereto  annexed  and  marked  ex- 
ibit  '0,'  was  levied  on  said  property,  and  a  claim  inter- 
jsed,  as  shown  by  said  exhibit  'C;  the  lessors  of  the 
laintiff  reserving  all  objection  as  to  the  admissibility,  and 
feet  of  said  testimony  and  its  completeness  as  aifecting 
le  rights  of  said  lessors. 

"  Thirteenth. — The^.  fa-  hereto  annexed  and  marked  ex- 
ibit  'D,'  was  levied  thereon,  and  a  claim  interposed,  as 
lown  by  said  exhibit  'D,'  and  a  verdict  thereon,  as 
lowa  by  exhibit  'E.'  Tlie  lessors  of  the  plaintiif  re- 
Tve  all  ottjectioaa  as  to  the  admissibility  and  effect  ol 
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said  tostimony,  and  its  completeness  as  affecting  the  rights 
of  said  lessors." 

EXHIBIT  "A." 
Last  will  and  testament  of  Salina  P.  Hall : 

"Georgia — Bibb  County : 

**Know  all  men  by  these  presents  that  I,  Salina  P.  Hall,  being  of 
an  advanced  age  and  in  feeble  health,  but  of  sound  and  disposing 
mind,  do  make  this  mv  last  will  and  testament. 

"It  is  my  will  and  desire  that  at  my  death  all  of  my  property,  both 
real  and  personal,  after  the  payment  of  my  justdebts,  should  go  into 
the  possession  of  my  daughter,  Susan  P.  Howard,  and  be  for  her  sole 
use  and  benefit  for  and  during  her  life,  but  not  in  any  manner  to  be 
subject  to  lier  debts,  and  at  her  death  to  be  divided  among  my  grand- 
children, the  children  of  the  said  Susan  P.  Howard,  in  such  manner 
and  proportion  as  she,  the  said  Susan  P.  Howard,  may  think  most 
eiiuitable  and  just  at  her  death,  taking  into  consideration  their  con- 
dition and  necessities.  Of  this  she  is  to  be  the  sole  judge.  I  consti- 
tute and  appoint  ray  grandson,  John  W.  How^ard,  trustee  of  my 
daughter,  Susan  P.  Howard,  with  the  request  and  instruction  that  the 
property  given  to  her  during  her  life  shall  bo  kept  and  held  for  the 
sole  use  and  benefit  of  her  and  her  children,  and  not  in  any  manner 
to  bo  subject' to  be  taken,  sold  or  disposed  of  for  her  debts. 

"  I  give  unto  my  granddaughter,  Isabella  A.  Howard,  a  negro 
woman,  Caroline,  and  her  issue.  Should  the  said  Isabella  A.  die 
without  issue,  then  the  property  which  I  have  specifically  bequeathed 
to  her  be  given  and  divided  as  my  daughter,  Susan  P.  Howard,  may 
direct,  to  my  other  grandchildren.  I  constitute  and  appoint  my 
daughter.  Susan  P.  Howard,  my  executrix  of  this  my  last  will  and 
testament.  With  regard  to  the  i)la:e  at  which  I  now  live,  it  is  my 
wish  that  my  daughter  should  live  here  at  my  death;  if,  however, 
her  inclination  or  interest  should  retjuire,  she  can  sell  the  same,  bat 
the  money . arising  from  the  sale  must  be  reinvested  in  a  place  else- 
where for  the  sole  use  and  benefit  of  herself  and  children,  to  be  dis- 
poscMl  of  at  her  death  to  my  grandchildren  in  such  manner  and  pro- 
portion as  she  may  think  best. 

**  In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
seal,  this  4th  day  of  ^larch,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-four. 

Salina  P.  Hall,  [sbal-I" 

*'  Signed,  sealed,  etc.,  in  thi  presence  of  witnesses: 

C  Vaughn, 

.TOS.  lIlTNT, 

James  B.  Payn«." 
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This  will  was  duly  probated  and  admitted  to  re^'ord,  aiid 
Susan.!*,  Howard  qiialilied  as  executrix  of  tiie  will. 

EXHIBIT  "B," 
"Georoia — Fulton  County. 

"This  indenture,  mside  lltli  of  Febniary,  1851,  belweon  Rol>ert 
Orr,  of  tlie  one  part,  and  Jolin  H.  Howartt,  trustee,  and  Kustiu  P. 
Howard,  execnirix,  ahowetli  tliut  the  auid  Hubert  Orr  hm  h  Jd  u  lot 
o[  lanl.  Vo.  ].'>[,  a;id  eijjht  acn-a  off  northi'Lisicorner  <jf  No.  IM',  in  tlio 
HthDistrictofoi-iginally  Henry  now  HcKidli,  for  and  in  consld.Tiitiou 
of  Itieeuui  off  700  to  h.^  in  linml  paid  at  and  before  tiie  st  .ilii  l'  mid 
dyl.vcryof  these  prcsents,theretei[itwliereof  in  hereby  ackiii''.  .  'liied, 
unto tlies;iid John W  Howard,truslCL',undSusatt IIoHaiil,i'\iriiliix, 
of  tl>e  hHI  of  Salina  P.  Hall,  said  lot  tobe  held  hy  theiti  for  Uu'  ii^'  and 
upon  (lie  trusts  expressed  and  tluelared  in  the  will  of  Salina  P.  Hiill, 
Kiiil  lot  and  part  of  lot  bein^  eubsliluteil  lor  the  place  whereon  Salina 
r.  Hall  resided  at  her  death  and  at  the  time  of  sealing,  si^niiij:.  ptib- 
iJHliing  Hnd  dei'laring  her  Isat  will  and  testament,  and  wliieh  last 
mentioaeil  phu-e  li:is  been  Hold  and  eonveycil  to  Kxekel  Hail,  of  the 
coimly  of  CrawforJ,  for  tlie  pricaor  sum  o(  ^II.OIKI,  a.-*  will  more  I'ully 
and  at  large  appear  bvu  certain  deed  o(  indenture  made  by  the 
said  Susan  P.  Howard  and  John  W  Howard  to  the  sai<l  Kz.'kel  Hall. 
Said  deeil  bears  diite  tl  e  —  day  of  February,  IKol.  Tlie  said  will 
of  Salina  P.  Hall  is  on  record  "in  iJil.b  eounly.  The  s.iid  Orr  bath 
granted,  bargained.  Bold  and  conveyed,  and  doth  bythe^'e  presents 
jifant,  bargain  and  eoni-ey  unto  the  said  Jihn  W.  Howard  and  Sii.san 
P,  Howard  (in  aeeordaiieo  with  tlie  will  of  Salina  P.  Hall,  as  stated 
above),  her  heirs  and  asnigns,  all  ibat  tract  or  {Hireel  of  land  Hiinale, 
lying  and  being  in  the  county  formerly  Henry  now  rirKulli  eonnty, 
Ko.  IJl,  and  14th  Diatrict,  containing  'JI)L"  j  aeres,  moreer  less,  the 
grant  being  dated  the  Gth  of  December,  ISiJU,  and  also  8\;  acres,  Ii6 
it  more  or  leas,  of  lot  or  parcel  of  land  having  tlie  following  be^iiiiiiing 
on  tlin  nortbea.st  comer  of  '■■;  No,  ].">2,  form,  rly  Henry  now  l)i-Kalb 
c mnty ;  thence  west  fifteen  chains  twenty  links  to  a  sour  wood  cor- 
ner; thence  south  five  chains  sixty-two  links  to  a  while  oak  corn.T; 
thenee  east  fifteen  chains  twenty  links  to  the  east  line  of  said   lot; 


thcnco  OR  said  line  to  the  begini 

ling  corner.     To  have  an.l  lo  hold 

said  tracts  and  pai-celn  of  land  u 

nto  her  the  said  Si.san  P.  Howard 

and  him  the  said  John  W.  lUw.i 

rd,  as  trustee,  her  In  ir.i  and  as-it;ns. 

together  wilb  all  and  singular  ih> 

B  rights,  members  and  appurtenan- 

ces  thereof  to  the  same  in  any  mi 

innor  belonging,  to  havo  their  pro]ier 

use,  benefit  and  behoof  forever  i 

n  fee  wimple.     And  llie  said  Orr.  for 

himself,  his  heirs,  executora  and 

nil  ml  Mistral  ors,  the  said  barLMiiied 

into  the  sai.l  Susan  P.  Hoivar<l  ami  John  W.  If^ward,  Irns- 
•■-"  "— '.  assigns  will  warrant  and  forever  defend  the  right 
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and  title  thereof  against  themselves  and  against  the  claim  or  claima 
of  all  other  persons  whatever.  The  said  Susan  P.  Howard  and  J  W. 
Howard  hereby  obligate  themselves  to  reserve  the  grave-yard  or  spot 
on  said  lot  of  land  from  intrusion  or  being  disturbed. 

'*  In  witness  whereof  the  said  Robert  Orr  hath  hereto  set  his  hand 
and  seal  the  day  and  year  above  written. 

ROBEBT  ObB." 

"  Signed,  sealed  and  delivered  in  presence  of — 
Joel  Herring,  [Test,] 
Edwin  S.  Howard." 

This  deed  was  properly  probated  and  recorded  in  the 
clerk's  office  of  the  superior  court  of  Fulton  county,  Ga, 

An  execution,  issued  from  superior  court  of  Dekalb 
county  on  8th  November,  1833,  for  $82.84  principal,  be- 
sides cost,  in  favor  of  T.  M.  Jackson  &  Oo.  vs.  Susan  P. 
Howard,  was  put  in  evidence.  On  the  27th  of  February, 
1854,  this^.  fa.  was  levied  on  land  lot  151  and  8^  acres 
of  land  lot  152,  as  the  property  of  Susan  P.  Howard. 

The  property  was  claimed  by  John  W.  Howard,  as  trust/ee 
for  Susan  P.  loward  and  her  children,  appointed  under 
the  will  of  Silina  P.  Hall,  late  of  Bibb  county,  deceased. 

AJi.  fa.  in  favor  of  Benj.  0.  Jones  against  Susan  P. 
Howard  for  $71.83,  issued  8th  Noveniber,  1853,  levied  on 
land  lot  No.  151  and  8^  acres  of  lot  152,  in  the  14th  dis- 
trict of  Fulton  county,  Ga.,  was  also  put  in  evidence. 

This  levy  was  stopped  by  the  interposition  of  a  claim 
by  John  W.  Howard,  trustee,  and  the  property  levied  on 
was  found  subject,  and^.  fa.  allowed  to  proceed,  October 
5, 1859.  Also  the  verdict  of  the  jury  finding  the  prop- 
erty subject  on  the  claim  case  stated. 

Upon  this  state  of  facts,  the  court  below,  at  the  regular 
spring  term  of  Fulton  superior  court,  1883,  rendered  judg- 
ment lor  the  plaintiff,  for  the  premises  in  disputes,  with 
mesne  profits.  To  that  judgment  the  defendants  excepted, 
and  assigned  the  same  as  error.  Was  that  j udgment  right? 
This  is  the  question  for  our  determination. 

1.  To  determine  this  question,  we  must  necessarily  con- 
strue the  will  of  Salina  P.  Hall,  for  under  the  agreed  facts 
it  appears  that  the  lessors  of  the  plaintiffs  are  the  children 
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f  children  of  Susan  P.  Howard,  who, 
was  by  the  terms  of  the  will  made  the 
,he  testatrix's  bounty,  and  the  sole  ob- 
)t  as  to  the  specific  legacy  bequeathed 
ard.     It  becomes  necessary,  therefore, 

was  conveyed  by  the  will  of  Salina  P. 

it  was  conveyed. 

jnoting  the  terms  of  the  will,  we  are 
that  the  testatrix  intended  to  give  all 
und  personal,  to  her  daughter,  Susan  P. 
to  be  by  her  used  and  enjoyed  for  the 
nd  her  children.  Thus  a  life  estate  in 
conveyed  to  said  Susan  P.  Howard,  and 

Power  was  conferred  upon  her,  if  she 
it,  to  direct  "the  manner  and  propor- 
1  property  should  be  divided  among  her 

stermined  the  estate  which  by  the  will 
Susan  P.  Howard,  we  are  led  next  to 
B  passed  nnder  the  will  to  the  grand- 
ix,  the  children  of  Susan  P.  Howard, 
mainder,  and  while,  under  the  view  we 

case,  it  is  not  material  whether  that 
ted  or  contingent,  we  do  not  hesitate  to 
ted  remainder. 

stinctive  properties  or  qualifications  of 
r?  "  A  vested  remainder  is  one  limite'l 
1  at  a  certain  time  or  upon  the  happen- 

event."     Code,  g22<i5. 
iitions  are  met.     The  estate  ie  certain, 

of  persons  to  whom  it  is  devised  is  cer- 
t  fixing  the  tiras  when  its  enjoyment 
a  necessary  one. 

jsan  P.  Howard  had  the  right  to  fix  "the 
irtion"  of  the  division  amongst  the  re- 
m  act  or  deed  was  required  by  the  will 
r  by  Susan  P.  Howard,  the  executrix, 
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by  John  W.  Howard,  the  trustee,  in  order  to  entitle 
i  remaiadernien  to  their  estate.  So  that  the  remainder 
IS  "limited  to  certain  persons,  upon  the  happening  of  a 
cessary  event,"  and  thus  it  fulfills  the  definitioo  of  a 
sted  remainder.  Code,  g2265;  4  Ga.,  377;  Jarman  on 
ills,  2  vol.,  406  and  notes. 

2.  It  w;ls  insisted  in  the  argument  that  the  legal  estate 
is  -vested  in  John  W.  Howard,  as  trustee  for  Susan  P. 
)ward  and  her  children.  The  reply  is  that  the  will  ex- 
Bssly  names  him  "trustee  of  my  daughter,  Susan  P. 
iward."  The  duty  devolved  upon  him  was  to  see  "that 
J  property  given  to  her  during  her  life  should  be  kept 
d  held  for  the  sole  use  and  benefit  of  her  and  her  cbil- 
jn,  and  not  in  any  manner  to  be  subject  to  be  taken, 
d  or  disposed  of  for  her  debts."  The  only  duty  required 
him  was  to  protect  the  life  estate  of  his  mother  from 
e  (or  her  debts.  Nothing  was  required  of  him  in  refer- 
ee to  the  remainder  estate. 

A  trustee  takes  no  greater  estate  than  is  absolutely  nec- 
lary  for  him  to  carry  out  the  purposes  for  which  the 
ist  was  created.     Code,  §2340. 

3.  It  was  also  insisted  in  the  argument  that  the  legal 
:ate  was  vetjted  in  Susan  P.  Howard,  as  executrix,  and 
it  it  remained  in  her  until  the  will  was  fully  executed, 
if  by  the  will  the  estate  was  not  vested  in  the  execu- 
x,that  the  deed  made  by  Orrto  Susan  P.  Howard,  exec- 
rix,  and  John  W.  Howard,  trustee,  conveyed  to  them 
3  legal  fee  simple  title  to  the  premises  in  dispute. 

The  reply  is  that  if,  as  we  hold,  the  will  created  no  trusts 
lich  required  that  the  title  for  life  or  in  fee  should  go 
;o  trustees,  then  the  trusts  were  executed,  and  a  deed 
nveying  the  title  to  trustees  upon  the  trusts  expressed 
the  will  conveyed  upon  executed  trusts,  and  the  statute 
uses  at  once  executed  the  uses  of  the  deed,  and  cast  both- 
i  legal  and  equitable  title  upon  the  cestuia  qui  trust. 
The  deed,  in  express  terms,  specifies  the  trusts  to  be  the 
me  as  those  created  by  the  will.    No  more  was  required 
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by  the  deed  than  by  the  will.     No  new  duty  was  imposed, 
and  no  new  estate  was  created  thereby. 
judi  .   I^^''®^^^®'  ^^^^  ^^^  property  in  dispute  was  sold  at 
indi^^'d   ^^^^'   "^^^^  execution  against  Susan  P.  Howard 
tha  ^^f  "^'^^'  ^^®  purchaser  at  such  sale  got  no  other  title 

to^'f       ^'^^^^  ^^®  ^^  ^^®  defendant  in  such  execution, 
■^  it :  the  life  estate  of  Susan  P.  Howard.       * 

proD     ^^  ^^^^  tenant  being  entitled  to  the  possession  of  the 

rem?^^^'  ^^  ^^^^  ^^^^^  ^^    maintained    therefor  by    the 

adv    ^'^  ^^^^'^^   ^^d  no  possession  thereof  could  become 

tlj^-      ^^'  f^  ^s  to  ripen  into  a  prescriptive  title  as  against 

^  ^^Qiaindermen,  so  long  as  the  life  tenant  lived. 
Sus        ^^^^  years    not  having  elapsed  after  the  death  of 
Plai^?-  ^\  Howard    before  the  bringing  of  this  suit,  the 
^     iitiffs'  right  to  recover  was  not  barred, 
''uagment  affirmed. 


£>YsoN,  ordinary,  vs.  Pope. 

1.  An   ordinary,   in  acting  on  an  election  involving  the  question   of 
fence  or  no  fence,"  is  sitting  for  county  purposes,  and  therefore  a.n 
application  to  him  for  proceedings  in  connection  with  the  exau^|_ 
nation  and  counting  of  the  returns  of  such  an  election  should  l>^ 
in  writing,  and    plainly  and  distinctly  set  forth  the  ground  of  tl^ 
proceeding  desired.       In  the  absence  of  any  application  to  the  ot^ 
dinary  in  writing,  a  mandamuB  should  not  be  issued  to  compel  Ixii-JI 
to  act.    Mere  conversations  between  counsel  and  the  ordinary  «^^ 
the  subject  are  not  sufficient.  ^^ 

2.  Questions  relating   to  examining  and  counting  the  returns  itx 

election  to  settle  the  question  of  "fence  or  no  fence,"  must  be  rcia^^i^ 
before  the  ordinary  proclaims  the  result.  ^^ 

3.  In  a  county  election  on  the  question  of  *'  fence  or  no  fence,'*     ^^^ 
managers  for    the    precincts  (the  militia  districts)  must   coxx         ^ 
idate  the  returns  and  tlien  turn  them  over  to  the  ordinary,  fo^.  ^^l- 
officer  to  hear  and   determine  questions  which  may  arise    i      ^^t 
•      Code  U455,  and  proclaim  the  result.  ^^^r 

*•  An  election  to  determine  the  question  of  "fence  or  no  fence* » 
»eheld  at  the  court-ground  of  each  militia  district,  and  no       ^^^Bt 
snail  be  allowed  to  vote  at  said  election  except  in  the  rnilit*^^^^^ 
trict  in  which   lie   resides.    Where  the  election  for  two  « <  i  -  ^  ^  ^X\a, 
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districts  was  held  at  the  court-ground  of  one  of  the  districts,  and 
it  did  not  appear  how  many  of  the  votes  so  cast  were  from  the 
respective  districts,  there  was  no  error  in  rejecting  the  entire  vote 

so  cast, 
(a.)  A  provision  requiring  voters  to  cast  their  votes  in  their  own  dis- 
tricts is  not  in  conflict  with  the  constitutional  prerogative  or  fran- 
chise of  a  citizen  to  vote  if  he  has  resided  twelve  months  in  the 
state  and"  six  months  in  the  county. 

Januat7l5, 188i. 

Ordinary.  Fences.  Elections.  County  Matters.  Con- 
stitutional Law.  Before  Judge  Pottle.  Wilkes  Superior 
Court.     November  Term,  1883. 

Pope,  a  land  owner  in  Wilkes  county,  applied  for  a 
mandamtis  against  the  ordinary,  alleging,  in  brief,  as  fol- 
lows: On  July  9, 1883,  an  election  for  *^fence,"  or  "no  fence" 
was  held  in  said  county ;  on  the  next  day,  the  superintend- 
ents of  election,  consisting  of  a  majority  from  the  town 
district  and  one  from  each  of  the  other  voting  places,  met 
at  the  court-house,  consolidated  the  vote,  and  returned  the 
consolidated  returns  to  the  ordinary,  which  consolidated 
returns  showed  that  "fence"  had  received  491  votes,  and 
"no  fence"  5()1.  The  ordinary,  acting  on  these  returns, 
proclaimed  by  publication  that  said  election  had 
resulted  in  a  majority  for  "no  fence."  On  July 
16,  counsel  for  Pope  applied  to  the  ordinary  and 
inquired  if  he  would  not  examine  the  returns,  decide 
all  questions  arising  out  of  the  election,  and  proclaim  the 
true  result.  The  ordinary  replied  that  he  considered  that 
the  consolidation  of  votes  was  for  the  managers,  and  de- 
clined to  recede  from  his  position.  It  was  insisted  that 
the  votes  of  two  adjoining  districts  were  rejected  by  the 
consolidating  board;  that  thirty  votes  which  were  cast 'for 
"more  and  better  fences"  were  rejected;  and  that  a  large 
number  of  votes  for  "no  fence"  were  printed  with  the  "no" 
in  small  letters  in  the  midst  of  an  engraving,  so  that  it  was 
not  easily  read,  and  that  about  two  hundred  votes  intended 
to  be  for  "fence"  were  thus  cast  against  it.    The  votes  of 
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at  were  known  as  the  Delhi  andDanburj-dislricts  we 

jcted,  because  the  superintendents  of  elections  therei 
iis;li  residing  in  the  county,  did  not  reside  in  the  d 
Is. 

i.s  to  the  votes  of  the  two  adjoining  districts  rejecte 

following  material  allegations  were  m!»de :  The  villa, 

Delhi  is  situated  partly  in  the  ISOth  and  partly  in  t. 

St  militia  district,  a  road  running  through  the  villa 

iding  them.   The  court-ground-,  of  both  of  said  dislrit 

in  the  village.    The  polls  were  opened  at  tlie  coui 

und  of  the  ISOth  district,  and  the  voters  from  both  d 

:ts  voted  at  said  polls.     For  a  long  time  preceding  ti 

the  voting  place  ofaprecin<l  in   sa 

istituted  of  said  two  districts.     It  w 

tire  vote  should  be  counted,  orif  ai 

hould  be  only   the  votes   oftho^e  n 

ith  district,  the  district  in  wjiich  ti 

on  the  ordinary  demurred,  upon  t1 
peared  therefrom  that  he  had  done 
it  the  law  required ;  that,  having  acti 
louneed  the  result,  manihimua  wou 
ira  to  act  again,  whether  hisjudgme 
;  that  maitdamiis  does  not  lie  agaii 
le  matters  set  forth  in  said  applicatic 
;ation  is  insufficient  in  law. 
9  overruled,  and  the  ordinary  answcn 
ed  in  the  answer  necessary  to  l>e  i 
ig:  The  statements  as  to  the  adjoini 
■espondent  knows  nothing  concerni 
and  better  fences,"  or  tickets  conta 
i;"  no  such  facts  appeared  from  t 
s,  and  no  such  question  Wiis  maile  I 
lent  knows  of  no  ground  of  illegality 
:rict,  except  that  stated  in  the  appHi 
lated  returns  were  made  to  him  Ji 
question  having  been  raised  or  objecti 
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made,  he  examined  the  returns  and  announced  the  result. 
On  July  1(1,  counsel  for  Pope  asked  respondent  if  he  had 
examined  the  returns,  to  which  he  replied  that  he  had,  and 
had  made  up  his  judgment;  but  no  question  was  made 
before  him  as  a  judicial  oflScer. 

The  answer  was  stricken,  on  demurrer,  and  the  manda- 
mus ordered  to  issue,  requiring  the  ordinary  to  examine 
the  returns,  decide  the  questions  made,  and  declare  the 
result.    ^Respondent  excepted. 

W.  M.  &  M.  P.  Reese  ;  Sims  &  Shttbbiok  ;  W.  H.  Toohbs; 
F.  H.  CoLLEY ;  Hardeman  &  Irvin,  for  plain tiflF  in  error. 

J.  0.  Reed,  for  defendant. 

Jackson,  Chief  Justice. 

A  mandamus  was  issued,  by  order  of  the  superior  court, 
to  the  ordinary  of  the  county  of  Wilkes,  commanding  him 
to  examine  and  count  the  returns  of  an  election  in  that 
county  on  the  issue  of  fence  or  no  fence.  To  the  judgment 
granting  that  writ  the  ordinary  excepted,  and  the  sole 
question  is,  should  the  mandamus  have  been  issued  on  the 
facts  disclosed  by  this  record  ? 

1.  There  was  no  application  in  writing  of  any  sort  made 
to  the  ordinary.  There  was  some  conversation  as  to  what 
he  had  done  and  would  do,  between  the  counsel  of  defend 
ant  in  error  and  the  ordinary  touching  the  returns,  but  no 
motion  or  petition  or  application  of  any  sort — certainly  not 
a  line  in  writing — invoking  action  by  the  ordinary.  Tlie 
Code  requires  that  '•  all  applications  for  proceedings  before 
the  ordinary,  sitting  for  county  purposes,  shall  be  by  peti- 
tion in  writing,  which  shall  plainly  anddistinctly  set  forth 
the  grounds  of  the  proceedings  desired."  Code,  §4123. 
This  is  county  business,  and  the  ordinary,  on  the  occasion 
of  action  on  such  an  election  as  involves  the  question  of 
fence  or  no  fence,  is  engaged  in,  or,  to  use  the  language  of 
the  statute,  "  is  sitting  "  for  county  purposes  of  more  im- 
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jortanee  p»rhaps  than  any  other.  And  the  section  of  the 
!^ode  above  cited  concludes  this  case,  because  tliere  was 
'no  petition  in  writing,"  and  none  which  "plainly  and 
listinctJy  set  forth  the  groundsof  the  proceedinsrs  desired," 
»nd,  therefore,  there  was  nothin;:;  on  which  tlie  ordinary 
■ould  legally  act,  and  for  refusal  so  to  act,  on  which  any 
nandamus  could  operate.  Being  asked  to  do  nothing,  ac- 
:ording  to  the  retiuirements  of  law,  the  superior  court 
lad  no  power  to  make  him  do  something  or  anything, 
[t  may  be,  if  a  petition  in  writing  had  been  framed  and  the 
rrounds  set  out  therein,  and  "all  objections  to  the  proceed- 
ngs,"  also  "in  writing,"  as  required  by  the  same  statute — 
jode,  §4123 — had  been  filed,  the  ordinary  might  have 
granted  the  petition;  at  least,  until  he  refused  to  act  upon 
t,  no  inandamun  would  lie  to  make  him.  It  is  his  refusal 
o  act  which  forms  the  very  corner  stone  of  the  necessity 
)f  the  writ  of  maniiamui. 

2.  But  even  if  the  application  had  been  made  in  writ- 
ng,  it  would  have  been  too  late  after  the  result  was  pro- 
Jaimed.  Theact  of  1S80-S1,  pp.  lii),  61,  Code,  §1455,  en- 
Lcts  explicitly  that  "  the  returns  of  said  election  shall  be 
nade  to  the  ordinary  of  said  county,  and  after  examining 
he  same  and  deciding  upon  all  questions  which  may  arise 
lut  of  said  election,  he  shall  proclaim  the  result  as  afore- 
aid."  So  that  the  questions  must  be  made  before  he  pro- 
slaims  the  result.  The  coiivein.iiiini  Ijelween  theordiitiiry 
md  the  counsel  occurred  some  days  ul  tcr  the  result  was  pro- 
rlaimed  ;  therefore,  even  if  such  conversation  could  be  tor- 
;ured  into  a  petition  in  writing,  it  would  have  been  too  late. 

3.  It  is  said,  however,  that  the  ordinary  proclaimed  the 
esult  without  examining  the  returns,  as  the  law  requires ; 
hat  the  law  requires  them  to  be  made  to  him  from  each 
islrict  before  consolidation,  whereas  they  had  been  con- 
olidated  before  returned  to  him.  The  statute  enacts  that 
he  election  shall  be  "under  the  same  rules  and  rcgula- 
lons  as  provided  for  members  of  the  general  assemldy." 
rhe  act  in  regard  to  election  for  members  of  the  general 
issembly  provides  that  those  who  manage  the  elections, 
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at  least  one  from  each  precinct,  shall  consolidate.  Code, 
§1288,  sub-division  8.  Therefore  the  managers  for  the  pre- 
cincts here — the  militia  districts — must  consolidate  the 
returns  and  then  turn  them  over  to  the  ordinary,  for  that 
officer  to  iiear  and  determine  questions  which  may  arise, 
according  to  the  act  of  1880-81,  Code,  §1455,  and  proclaim 
the  result.  No  points,  questions  or  issues  having  been 
made  before  him,  he  did  right  in  proclaiming  the  result  as 
consolidated. 

4.  But  even  if  the  petition  had  been  in  writing,  and  in 
time,  and  it  had  been  the  duty  of  the  ordinary  to  receive 
the  separate  returns,  and  to  consolidate  them,  examining 
each  before  consolidation,  the  mandamus  should  have 
l)een  denied,  under  the  facts  disclosed  in  this  record.  The 
act,  Oode,  §1455,  requires  that  the  election  shall  be  held 
"  at  the  court  ground  of  each  militia  district."  The  man- 
agers rejected  the  votes  at  a  precinct  where  two  militia 
districts  gave  their  votes  together.  They  could  not  have 
done  otherwise  without  violating  the  letter  and  spirit  of 
the  act.  The  letter  is  that  the  court  ground  of  each  mili- 
tia district  shall  be  a  precinct  for  voting,  and  the  reason 
and  spirit  of  the  act  is  found  in  the  paragraph  which  de- 
clares "  that  no  person  shall  be  allowed  to  vote  at  said 
election  except  in  the  militia  district  in  which  he  resides." 
The  object  was  to  prevent  repeating  and  other  illegal 
voting,  and  this  was  defeated  the  moment  unknown  per- 
sons from  other  districts  were  allowed  to  vote.  It  matters 
not  that  the  two  districts  which  voted  together  adjoined ; 
nor  that  the  precinct  was  the  same  spot  as  one  of  the  court 
grounds.  That  fact  legalized  the  vote  of  residents  in  that 
district,  but  not  the  others ;  and  neither  the  application 
for  mandamus  nor  the  answer  informs  us  how  many  voters 
lived  in  one  or  in  the  other — how  many  were  legal  or  ille- 
gal. To  authorize  the  writ  of  mawlamus^  it  is  clear  that 
the  applicant  for  it  must  show  that  the  result  from  a  new 
count  and  examination  would  be  changed ;  the  contrary 
appears  here ;  if  the  whole  vote  at  this  precinct  be  thrown 
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t,  or  one  half  only,  the  result  would  be  the  same;  and 
the  applicant  does  not  allege  that  more  than  half,  or 
!eed  how  many,  and  who  lived  in  the  militia  district 
ere  the  precinct  was  located,  and  thus  does  not  show 
;il  votes  enough  to  change  the  result,  the  court  will  not 
a  vain  thing — a  mere  unproductive  act — and  have  a 
Y  count  for  the  mere  fun  of  it,  or  other  reason,  eijually 
hout  practical  good. 

t  is  hardly  necessary  to  add  that  the  act,  in  that  it  re- 
els tha  voter  to  his  district,  doas  not  conllict  with  the 
istitutioual  prerogative  or  franchise  of  the  citizen  to 
e,  if  he  has  resided  twelve  months  in  the  state  and  six 
uths  in  the  county.  This  provision  of  the  act  of  18S0— 
simply  declares  where,  in  this  election,  he  shall  exercise 
constitutional  elective  franchise. 

]n  any  view  we  can  take  of  the  case,  the  mandamus  was 
properfy  granted,  and  the  judgment  is  reversed, 
'udgment  reversed. 


iiTETT,  ordinary,  for  use,  vs.  Graham,  administrator  et  al. 

L  ia<lgment  making  an  adminiatrator  a  party  defendant  to  a  judg- 

aent  against  his  intestate,  bound  him  absolutely,  and  was  prima 

loU  )(jod  a^ainat  his  sureties,  but  not  conclusive  asainst  tliem 

'he  aureties  on  an  administrator's  bond  only  bind  themselves  for 

lie  faithful  discharge  of  the  duties  of  the  administrator  ait  re<|uired 

o  not  bind  themselves  that  the  adininistralor  shall 

ih  has  heen  adjudicated  by  a  court  of  eompetent  ju- 

a  no  existence  against  the  estate  represented  by 

r.     To  pay  such  a  claim  is  not  required  by  law, 

[>art  of  the  obligation  of  the  sureties. 


3  and  Executors.     Principal  and  Surety. 
ifore  Judge  Fais.     Dade  Superior  Oourt 
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W.  N.  &  J.  P.  Jacoway  ;  R  J.  McCamt^  for  plaintiff  in 
error. 

Dab5Iey  (feFoucHE;  McCuTCHEN  &  Shumate,  for  defend- 
ants. 

Blandpord,  Justice. 

At  the  March  term.  1881,  Allison,  Anderson  &  Co.,  re- 
covered two  judgment?  against  Milton  Derraberry.  On  the 
8th  of  July,  1866,  Derraberry  having  died,  E.  D.  Graham 
was  appointed  his  administrator,  he  having  executed  his 
bond  with  security,  for  the  administration  of  Derraberry'^s 
estate.  Thereafter  Thomas  Anderson,  as  surviving  part- 
ner of  the  firm  of  Allison,  Anderson  &  Co.,  sued  out  scire 
facias  to  revive  the  j  udgment  recovered  against  Derraberry ' 
which  was  served  on  Graham,  the  administrator.  Thi 
proceeding  was  dismissed,  upon  the  ground  that  affidavit 
of  the  payment  of  taxes  was  not  filed  by  plaintiff.  This 
was  in  1872.  Afterwards,  during  the  same  year,  scire  fa- 
cias was  again  sued  out  to  revive  this  judgment,  which 
was  demurred  to,  and  the  dem  irrer  sustained,  upon  the 
ground  that  the  debt  due  on  the  judgment  was  barred 
by  the  statute  of  limitations.  This  judgment  was  obtained 
in  March,  1873. 

In  1879,  Thomson  sued  out  another  scire  facias  to  make 
Graham  a  party,  as  administrator  of  Derraberry,  which  was 
demurred  to,  overruled,  and  the  court  adjudged  that  Gra- 
ham, as  such  administrator,  be  made  a  party  defendant  to 
said  judgment.  A  return  of  nulla  bona  having  been  made 
on  the  Ji,  fa,  which  issued  on  this  last  judgment,  the 
plaintiff  brought  his  action  of  debt  on  the  administration 
bond  against  Graham,  administrator,  and  the  sureties  to 
his  bond.  Under  the  facts  above  stated,  the  court  below 
held  that  the  sureties  were  not  bound,  and  gave  judgment 
in  their  favor,  and  this  ruling  is  excepted  to,  and  error 
is  now   here  assigned  thereon.* 


*  The  court  charged  that  the  sustaining  of  the  demurrer,  In  1873,  was  conclasiTO  in 
iavor  of  the  eureties,  and  a  verdict  was  rendered  in  their  favor. 
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TLe  judgment  rendered  against  Graham  in  1879,  bj 
hich  he  was  made  a  party  defendant  as  administrator  ol 
lerrabeny,  deceased,  bound  him  absolutely,  and  is  prima 
icie  good  against  his  sureties,  but  not  conclusive  against 
lem  They  were  no  parties  to  that  proceeding,  and  when 
led  on  the  bond,  they  bad  the  right  to  show,  if  they  could. 
lat  the  judgment  should  not  have  been  rendered  against 
leir  principal,  andsuch  have  been  the  continuous  and  un- 
terrupted  rulings  of  this  court.  1  Kelly,  357 ;  16  Ga.. 
tl;  3S  lb.,  5ii0.  See  also  117  Mass.,  232. 
The  sureties  to  an  administrator's  bond  only  bind  them- 
Ives  for  the  faithful  discharge  of  the  duties  of  the  ad- 
inistrator,  as  required  by  law.  Code,  §250.').  They  do 
It  bind  themselves  that  the  administrator  shall  pay  a 
»im  which  has  been  adjudicated  by  a  court  of  competent 
risdiction  to  have  no  existence  against  the  estate  repre- 
nted  by  the  administrator.  To  pay  such  a  claim  by  the 
ministrator  is  not  required  by  law,  and  hence  is  no  part 

the  obligation  of  the  surety. 

The  judgment  rendered  in  1873  between  the  plaintiffs 
id  Graham,  which  declared  the  judgment  barred  by  the 
itute  of  limitations,  is  binding  between  the  parties  until 
versed  or  set  aside,  and  not  having  been  so  reversed  or 
t  aside,  this  judgment  is  not  a  debt  which  the  law  required 
e  administrator  to  pay,  and  the  sureties  being  only  bound 
r  the  faithful  discharge  of  his  duties  by  the  administrator 
cording  to  law,  are  not  liable  for  the  non-payment  of  this 
ibt,  thus  declared  barred  by  the  court,  by  the  administra- 
r.  So  the  judgmentof  the  court  below  must  be  affirmed. 
Judgment  alfirmed. 
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ROUNTREE   VS.    KeY. 

Where  a  case  is  dismissed  for  want  of  prosecution  by  the  plaintiflT,  it 
is  a  discontinuance  within  the  meaning  of  the  statute,  and  the 
case  may  be  renewed  within  six  months. 

(o.)  This  case  differs  from  those  in  56  Ga.,  185,  183 ;  68  Id.,  480. 

October  9,  1883. 

Practice  in  Superior  Court.  Discontinuance.  Dismissal. 
Statute  of  Limitations.  Before  W.  A.  Hawkins,  Esq, 
Judge  pro  hao  vice.  Macon  Superior  Court.  May  Ad- 
journed Term,  1883. 

On  Octob3r  31, 1881,  Rountree  brought  compiaint  against 
Key  on  a  note  dated  January  4,  1S75,  due  one  day  after 
date.  Dafendant  pleaded  the  general  issue,  the  statute  of 
limitations  and  non  est  factum  Plaintiff  amended  by 
alleging  that  on  Ootoberl6, 1880,  he  brought  suit  against 
defendant  in  Telfair  county,  where  he  was  then  living, 
on  the  same  note ;  and  that  the  case  was  discontinued  on 
October  18, 1881,  and  the  present  action  brought  within  six 
months  thereafter. 

On  the  trial,  plaintiff  introduced  evidence  to  sustain  the 
facts  set  out  in  the  declaration,  except  that  it  appeared 
that  the  action  in  Telfair  county  was  dismissed  for  want  of 
prosecution. 

On  motion,  the  court  granted  a  non-suit,  and  plaintiflf 
excepted. 

E.  G.  Simmons  ;  D.  W.  Rountree,  for  plaintiff  in  error. 
0.  F.  Crisp,  for  defendant. 

Jackson,  Chief  Justice. 

The  sole  question  made  in  this  record  is  this :  When  a 
case  is  dismissed  by  the  court  for  want  of  prosecution  by 
the  plaintiff,  is  it  a  discontinuance  of  the  case  by  the  plain- 
tiff, so  as  to  allow  him  to  renew  the  action  within  six 
months ?    "A  discontinuance,"  according  to  Blackstone, 


•  V 
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So  that,  whether  we  take  the  language  of  our  Oode,  which 
is :  "  If  the  plaintiff  shall  be  nonsuited  or  shall  discontinue 
or  dismiss   his   case,  and   shall    recommence  within    six 
months,  such  renewed  case  shall  stand  upon  the  same  foot- 
ing as  to  limitation  with  the  original  case,  but  this  privi- 
lege of  dismissal  and  renewal  shall  be  exercised  only  once 
under  this  clause" ;  or  take  the  language  of  the  act  before 
codification,  which  uses  the  words  "  shall  be  discontinued," 
the  conclusion  would  be  the  same,     i^'or  the  reason  that 
the  plaintiff's  non-action — his  failure  to  prosecute  or  fol- 
low up  his  case — works  the  discontinuance  ;  and  it  is  he 
that  discontinues,  and  the  court  merely  gives  judgment  on 
his  act  of  discontinuance  by  failure  to  appear.    Thus,  "shall 
discontinue"  means  the  act  of  the  plaintiff  in  failing  to 
follow  up  his  suit,  and  "  shall  be  discontinued"  means 
precisely  the  same  thing,  as  the  case  could  not  be  discon- 
tinued but  by  his  act — his  failure  to  come  to  courfe  and 
follow  up  his  suit.    So  that,  in  this  respect  the  act  of  1847 
and  the  Code  are  substantially  the  same;  and  what  this 
court  say  in  Kimhro  c&  Morgan  vs.  The  Virginia  and  Ten- 
nessee Railroad  Company^  56  Oa.^  185-188,  that  "in  so 
far  as  the  Code  conflicts  with  the  act  of  1847,  that  act  is 
repealed,"  does  not  apply  here,  because  there  is  no  con- 
flict.    Code,  §2932 ;  Cobb's  Digest,  569. 

Nor  does  that  case  conflict  at  all  with  this.  There,  there 
was  judgment  on  demurrer,  because  "  the  allegations  in 
the  petition  do  not  make  a  case  upon  which  plaintiffs  can 
recover" ;  here  is  a  mere  failure  to  prosecute  or  continue 
to  follow  up  suit.  In  that  case,  the  judgment  of  dismissal 
on  demurrer  to  the  merits  is  just  as  effectual  res  judicata 
as  a  judgment  on  a  verdict.  In  the  one  case  the  jury  finds 
facts,  and  the  law  is  applied  to  the  facts  so  found ;  in  the 
other,  the  facts  are  admitted  by  the  demurrer,  and  the  law 
is  applied.  So  that  the  case  in  the  56th  could  no  more 
be  renewed  than  after  verdict  and  judgment  thereon ;  in 
this  case  it  can,  not  having  been  at  all  adjudicated  on  the 
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erita.  But  it  is  said  that  this  court  has  deciileii  tlia 
smiisal  for  lack  of  prosecution  is  not  a  di3<^ontimmi 
tlie  sense  in  which  the  terms  are  used  in  section  203; 
e  Code;  and  tlie  case  of  Runiph  vs.  Truclove  el  al., 
I.,  4S0,  ia  cited  to  authorize  the  assumption.  But  tl 
IS  a  construction  of  section  3440  of  tlie  Code,  wliich 
at  "a  retraxit  differs  from  a  non-suit,  dismission  or  < 
[itinuance  in  this;  A  retraxit  is  positive  and  conclns 
plaintilTs  right  of  action,  while  a  non-suit,  dismiss 
discontinuance  is  negati%'e,  and  the  plaintiff  may 
mraence  his  suit  on  the  payment  of  costs."  Tiie  ci 
13  dismissed  for  want  of  prosecution,  and  the  costs  Ii 
t  been  paid.  The  court  ruled  that  the  costs  need  i 
ve  been  paid  in  that  case,  because  the  dismissal 
int  of  prosecution  was  not  embraced  in  the  section 
mine.  It  did  not  appear  that  it  had  been  caused 
3  plaintiff  on  purpose,  that  he  had  discontinued  or  ( 
ssed  the  suit;  but  that  it  might  have  been  owing 
kness  or  other  good  cause  that  he  was  constrained 
sent  himself.  Besides,  the  statute  is  altogether  a  ( 
ent  one  from  this  now  under  consideration,  and  I 
ing  being  in  favor  of  the  right  of  renewal  without  p 
yment  of  costs,  where  a  case  is  dismissed  for  want 
)secution — occurring  very  often  where  there  is  no  i 
erate  act  of  the  plaintiff  to  discontinue — is  right  in  pr 
lie,  and  will  be  applied  to  such  cases  arising  under  tl 
itute,  §3446  of  the  Code ;  but  the  case  at  bar  ari 
der  the  limitation  act  of  section  2032  of  the  Code,  whi 
party's  case  was  dismissed  for  want  of  prosecution, 
■ount  of  a  plea  in  abatement  that  defendant  did  not  1 
the  county  where  first  sued,  and  where,  therefore, 
nself  voluntarily  absented  himself,  gave  up  further  pt 
Jtion  of  that  suit,  followed  it  up  no  longer,  and  to 
entsand  purposes  discontinued  it  himself. 
An  examination  of  the  rulings  of  this  court  on  the  act 
17,  substantially  re-enacted  on  this  point  by  the  act 
56 — acta  of  1856,  p.  237 — convinces  us  that  this  co 
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has  gone  great  lengths  in  permitting  the  renewal  of  suits 
within  six  months,  so  as  not  to  be  barred,  if  the  original 
suit  was  not  barred,  so  as  to  extend  the  provisions  to  al- 
most any  case  where  the  suit  was  dismissed  not  on  its 
merits.  See  27  Oa.,  372 ;  13  7J.,  55, 306 ;  32  /J.,  435,  448; 
60  7  J.,  628,  629,  631 ;  48  /J.,  362. 

Upon  principle  and  authority,  therefore,  we  feel  con- 
strained to  reverse  the  judgment,  and  hold  that  the  case 
was  not  barred,  and  the  grant  of  the  non-suit  therefore 
erroneous. 

Judgment  reversed. 


Danielly,  administrator,  vb,  Colbert,  administrator. 

[Hall,  JuBtlce,  being  disqnalifled,  Judge  Hutchins  of  the  Western  Clrciiit  pre- 
sided in  nis  stead.J 

1.  A  person  may  be  a  hcma  fide  purchaser  of  land,  notwithstanding 
he  purchased  with  notice  of  the  lien  of  a  judgment.  Such  no- 
tice ia  only  prima  facie  evidence  of  mala  fides,  and  may  be  re- 
butted by  showing  good  faith  toward  the  judgment  creditor,  and 
is  a  circumstance  to  be  considered  with  other  evidence  on  the  ques- 
tion of  the  bond  fides  of  the  purchase  and  possession. 

(a.)  Previous  cases  reviewed.  42  Qa.,  250;  56  lb.,  617;  64  Jfb.,  706; 
69i6.,  712. 

2.  The  verdict  being  required  by  the  law  and  facts,  a  reversal  will  not 
be  granted  for  an  error  in  the  charge. 

3.  Where  a  cause  of  objection  to  a  juror  is  known  to  parties,  and  they 
either  intentionally  or  by  negligence  or  forgetfulness,  fail  to  avail 
themselves  of  it  before,  they  will  not  be  heard  to  complain  after 
the  verdict. 

November  20,  1883. 

Debtor  and  Creditor.  Bona  fides.  Notice.  Judgment. 
Titles.  Statute  of  Limitations.  Jurors.  Waiver.  Be- 
fore Judge  Simmons.  Crawford  Superior  Court  March 
Term,  1883. 

>;^;eported  in  the  decision. 

Bacon  &  Ruthekford,  by  brief,  for  plaintiff  in  error. 
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Danielly,  administrator,  tv.  Colbert,  administrator. 


GisTiN  &  Hall,  for  defendant. 
HuTCHiNS,  Judge. 
Tliis  was  a  claim  case,  in  which  the  claimant  relied  on 

* 

the  proposition  that  he  had  banajide^  and  for  a  valuable 
consideration,  purchased  the  land  levied  on,  and  had  been 
in  the  possession  of  it  for  four  years,  and  that  it  was  dis- 
charged from  the  lien  of  the  judgment,  under  the  provis- 
ions of  section  3083  of  the  Code. 

The  facts  presented  by  the  record  are,  in  substance,  as 
follows : 

On  November  9,  1868,  Colbert,  as  administrator  of 
Harris,  obtained  a  judgment  against  C.  C.  Whittington, 
principal,  and  James  N.  Mathews,  security,  upon  which 
execution  W'as  issued  September  27,  1871.  On  July  31, 
1873,  Preston,  the  sheriff,  levied  the  fi.fa,  on  the  lot  of 
land  described  in  his  entry.  To  this  levy  the  defendant, 
Whittington,  interposed  an  illegality,  and  further  proceed- 
ings thereunder  were  suspended  until  the  illegality  was 
finally  disposed  of,  sometime  subsequent  to  April  14, 1874, 
when  a  judgment  was  rendered  therein  by  this  court. 

On  October  1,  1875,  Danielly,  the  then  sheriff,  for  some 

reason  not  apparent,  the  levy  of  July  31,  1873,  standing 

undisposed  of  and  decided  by  the  superior  court  to  be 

legal,  relieved  the ^/?.^/a.  on  the  same  property,  and  gave 

notice  thereof  to  Hancock,  who  held  possession  under 

John  W.  Whittington.    Thereupon,  a  claim  to  the  east 

half  of  the  lot  levied  on  was  interposed  by  said  John  W. 

Whittington,  who  having  died  pending  the  issue  formed 

thereon,  plaintiff  in  error  was  made  a  party  in  his  stead.   It 

appears  from   the  evidence  that  the  defendant,  C.    C. 

Whittington,  was  in  the  possession  of  the  land  at  the  date 

of  the  judgment,  and  thenceforth  to  the  close  of  the  year 

1870.    He  testified  that  he  sold  the  land  to  claimant  "  in 

the  spring  of  1868,"  in  settlement  of  an  indebtedness  grow^- 

m 

ingout  of  their  father's  estate;  that  he  had  theretofore 
given  him  a  mortgage  on  it,  and  that  he  remamed  in  pos- 
V  71-16 
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session  afterwards  as  the  tenant  or  agent  of  claimant.  Ex- 
cepting the  statements  of  the  parties  themselves,  who 
were  brothers,  no  evidence  of  indebtedness  or  of  a  sale  at 
that  time,  was  produced  on  the  trial.  Defendant  returned 
the  land  as  his  own  property  for  taxation  in  the  years 
1868, 1869  and  1870,  and  in  January,  1870,  had  it  embraced 
in  a  homestead  obtained  by  him,  and  on  November  27, 

1870,  and  not  before,  made  a  deed  to  claimant,  his  wife 
joining  him,  and  conveying  the  land  as  a  portion  of  their 
homestead. 

Claimant  was  in  possession,  by  his  tenant  Wright,  in 

1871,  but  it  does  not  satisfactorily  appear  who,  if  any  one, 
was  in  possession  in  1872  and  1873. 

The  admissions  and  declarations  of  the  claimant,  as  testi- 
fied to  by  Wright,  Hancock  and  Mrs.  Harris  of  his  knowledge 
of  the  existence  of  the  judgment,  and  of  its  being  a  "better 
claim  "  than  his ;  of  his  inability  to  make  Hancock  a  valid 
title;  of  his  desire  to  settle  or  compromise  the  judgment 
debt;  of  his  intention,  upon  failing  to  settle  the  judgment, 
to  shelter  himself  behind  defendant's  homestead,  and  liti- 
gate in  order  to  realize  as  much  as  possible  from  the  use 
of  the  land,  were  all  important  circumstances  to  be  con- 
sidered on  the  trial  of  the  issue. 

On  the  trial,  the  jury  found  the  property  subject  to  the 
plaintilTs  execution.  A  motion  was  made  for  a  new  trial, 
on  the  grounds  therein  set  forth,  those  chiefly  relied  on 
being:  "Because  the  court  charged  the  jury  that  if  the 
claimant  had  actual  notice  of  the  judgment  at  the  time 
he  purchased  the  land,  that  he  was  not  a  bona  fide  par- 
chaser,  that  the  statute  did  not  run  in  his  favor,  and  that 
four  years'  possession  would  not  divest  the  land  of  the  lien 
of  the  judgment ; "  and  because  the  court  refused  to  charge 
that  the  fact  of  notice  of  the  judgment  at  the  time  of  the 
purchase,  alone  would  not  prevent  claimant  being  a  bona 
fide  purchaser.  The  motion  for  new  trial  was  overruled 
\>y  the  court,  and  claimant  excepted. 

1.  This  court  have  heretofore  divided  on  the  construe- 
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n  of  this  section  of  the  Code.  In  ^^nnders  vx.  McAfe 
a^.,  42  Ga.  R.,  250.  a  majority— Lochrane,  C,  J.,  am 
;Kay,  J., — held  that  where  a  person  has  hoim  Jidi;  ani 

a  valuable  consideration,  purchased  real  property  am 
naiiied  in  possession  of  it  four  years  under  his  purchase 
disturbed  by  a  judgment  against  the  vendor,  the  prop 
y  is  discharged  from  the  lien  of  the  judgment,  notwitli 
nlmg  he  had  notice  of  the  judgment  at  the  time  h 
rchased,  Warner,J,,dissenting.  In  Phillips  i-s.  BMim 

Ga.,  G17,  a  majority — Warner,  C.  J,,  and  Bleckley 
—reversed  this  ruling,  and  held  that  no  person,  in  th 
ise  of  this  section,  is  a  bona  ^de  purchaser,  who  ha 
ual  knowledge  of  the  judgment ;  and  that  it  "does  no 
itect  one  who  purchases  with  notice  that  tlie  propert; 
ubject  to  the  lien  of  a  judgment  at  the  time  of  th 
"chase," — Jackson,  J.,  dissenting.  In  Prater  vs.  Cox  e, 
64  (?«.,  706,  th3  ma^iority — Warner,  0.  J.,  and  (Crawford 
—coincided  in  the  ma,jority  opinion  in  Phillips  vn.  Dol 
s,  Jackson,  J.,  still  dissenting.  Again,  in  Broiiijhton  e 
vs.  Foster,  ex'r,  09  Ga.,  712,  the  court  being  still  di 
ed,  the  majority — Jackson,  C.  J.,  and  Hall,  J., — agreet 
h  the  majority  in  Sanders  vs.  McAfee  et  al,  and  Craw 
I,  J.,  dissented, 
'nder  these  divisions,  the  law  has  not  operated  uniforml; 

equally.  The  purchaser  who  may  have  sliown  gow 
li  in  his  purchase  and  possession,  notwithstanding  no 

of  the  judgment,  and  been  successful  in  his  claim  unde 
ruling,  would  have  failed,  because  concluded  by  thi 
■X.  Where  judges  so  eminent  for  learning  and  ubilit; 
T,  doubts  will  exist,  and  it  is  better  that  the  did'er 
13  which  have  caused  these  divi.-;ions  and  doubts  b< 
Dved,  GO  far  as  a  unanimous  judgment  of  this  court  cai 
•tit. 
incurring,  therefore,  in  the  majority  opinions  in  San 

vs.  McAfee  et  al.,  and  in  Broutjhton  at  al.  vi-  Fo.iter 

and  in  the  dissenting  opinions  in  the  cases  cifed  ir 
S6  and  64,  and  adopting,  by  reference  to  them,  th« 
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reasons  given  in  support  of  the  ruling,  we  hold  that,  in 
the  sense  of  this  section  of  the  Code,  a  person  may  be  a 
hona  fide  purchaser,  notwithstanding  he  purchased  with 
noticfi  of  the  lien  of  the  judgment ;  that  such  notice  is  only 
prima  facie  evidence  oi  mala  fides,  and  may  be  rebutted 
by  showing  good  faith  towards  the  judgment  creditor,  and 
is  a  circumstance  to  be  considered  with  other  evidence,  ci 
the  question  of  the  bona  Udes  of  the  purchase  and  posses- 
sion. 

2.  But  while  we  overrule  the  judge  below  on  this  pointy 
we  are  satisfied  that  the  verdict  is  correct,  and  such  as  was 
required  by  the  evidence,  and  that  justice  has  been  done. 
The  transaction  between  the  defendant  and  claimant  looks 
more  like  an  intention  to  delay  or  defraud  the  creditor 
than  a  bona  fide  purchase  and  a  four  years'  possession 
under  it.  When  the  verdict  is  in  accordance  with  the  law 
and  facts  of  the  case,  it  cannot  be  said  that  the  jury  was 
misled  by  an  erroneous  instruction ;  and  as  another  trial 
ought  to  produce  the  same  result,  we  will  not  reverse  the 
judgment  overruling  the  motion  for  a  new  trial. 

3.  Where  cause  of  objection  to  jurors  is  known  to  par- 
ties, and  they,  either  intentionally  or  by  negligence  or  for- 
getfulness,  fail  to  avail  themselves  of  it  before,  they  will 
not  be  heard  to  complain  after  verdict.     26  Ga,  jB.,  431. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Lavikr  vs.  The  Central  Railroad. 

1.  The  judgment  of  the  court  below  granting  a  new  trial  may  1^  re- 
viewed by  this  court,  but  the  reasons  which  actuated  him  in 
granting  a  new  trial  cannot  be  reviewed. 

'2.  This  being  the  first  grant  of  a  new  trial,  and  the  judge  not  having 
abused  liis  discretion,  this  court  will  not  interfere. 

3.  In  a  suit  by  a  widow  for  the  homicide  of  her  husband  by  a  railroad, 
the  question  of  the  defendant's  negligence,  or  whether  the  de- 
ceased could  have  avoided  the  consequences  to  himself  of  defen-. 
dant's  negligence  by  the  use  of  ordinary  diligence,  or  how  far  the 
deceased  contributed  to  the  injury  by  his  own  neglect,  are  ques- 
tions alone  for  the  jury. 

(a .)  The  case  of  the  Georgia  Railroad  vb.  Neely,  56  Ga.,  540,  approved. 
December  21, 1883. 
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erne   Court,     New   Trial.     Railioad 
nee.     Before   Judge   Hardes.      Cit 
November  Term,  1SS2. 

;ht  suit  against  the  Central  Railroa 
her  husband  caused  by  the  running  < 
s.  The  jury  found  fof  the  plainti 
mt  moved  for  a  new  trial  because  i 
!  charge,  because  the  verdict  was  cor 
dence,  and  because  the  damages  wei 

Ige  wrote  an  opinion  of  some  lengtl 
13  grounds  of  the  motion.  He  con 
upon  the  exceptions  to  the  charge,  an 
rere  not  well  taken,  but  he  diseusse 
3  verdict  favorably,  and  reasoned  thf 
iustained  by  the  evidence,  or,  at  leas 
concluded  thus:  "For  these  reason; 
ined,  and  the  new  trial  is  granted, 
nd  assigned  error  in  tlie  grant  of  tli 
ling  of  the  judge  that  the  verdict  we 
ould  have  been  for  the  defendant,  an 
ST  must  have  known  that  the  engin 


ij,  for  plaintiff  in  error, 
defendant  in  error. 


ror  brought  her  action  against  defen 
iges  for  the  homicide  of  lier  husband 
irdict  for  the  plaintiff;  the  defendan 

a  new  trial  on  several  grounds;  th' 
w  trial  on  the  grounds  generally,  bu 
i  the  same  gave  his  reasons  at  lengtl 

trial. 
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The  reasons  of  the  judge  for  his  action  in  granting  the 
new  trial  cannot  be  reviewed  by  this  court.  The  judg- 
ment of  the  court  granting  the  new  trial  can  alone  be 
reviewed*here,  and  as  this  is  the  first  grant  of  a  new  trial 
in  this  case,  it  falls  within  the  oft-repeated  rulings  of  this 
court,  that  the  first  grant  of  a  new  trial  will  not  be  inter- 
fered with  unless  the  discretion  of  the  court  below  has  been 
abused,  and  this  is  all  we  decide;  nothing  else  is  res  adju- 
dicata.  We  do  not  consider  the  reasons  which  the  judge 
gave  for  granting  the  new  trial,  and  they  are  not  affirmed, 
and  we  express  no  opinion  as  to  the  evidence,  as  the  case 
will  have  to  undergo  another  trial. 

The  question  of  the  defendant's  negligence,  or  whether 
the  plaintiffs  husband  could  have  avoided  the  conse- 
quences of  defendant's  negligence  to  himself  by  the  use 
of  ordinary  diligence,  or  how  far  plaintiff's  husband  con- 
tributed to  the  injury  by  his  own  neglect,  are  questions 
alone  for  the  jury,  under  the  evidence.  The  law  upon 
these  subjects  is  fully  settled  in  the  case  of  the  Oeorgi4i 
Railroad  vs.  Neely^  56  Ga,^  540,  and  the  decision  there 
rendered  we  approve,  and  declare  to  be  the  law  of  this 
state. 

Judgment  affirmed. 


Howell  v8.  The  State  op  Geougta. 

The  constitution  does  not  require  that  the  title  of  an  act  should  con- 
tain a  synopsis  of  the  law,  but  that  the  act  should  contain  no  mat- 
ter variant  from  the  title.  If  the  title  is  descriptive  generally  of 
the  purposes  of  the  act,  it  is  sufficient,  and  it  is  not  necessary  that 
it  should  particularize  the  several  provisions  contained  in  the  body 
of  the  act. 

(a.)  This  provision  grew  out  of  the  '* Yazoo  act." 

(6.)  An  act  the  title  of  which  was  to  prohibit  the  sale  of  intoxicating 
liquors  within  certain  limits,  was  not  unconstitutional  as  contain- 
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ing  matter  different  from  the  title  because  it  provided  that  no  ii 
toiicating  liquors,  pUntatioD  bitterH,  or  other  intoxicatinj;  bitte: 
sold  under  the  name  ol  patent  medicine,  should  be  sold  witbi 
BUi-h  limits. 
2-  An  act  should  not  refer  tu  more  than  one  subject  matter. 
U)  Ad  act  prohibiting  the  sale  and  vending  of  spirituous  liiuoi 
nmy  declare  what  are  such  liquors ;  and  Huch  declaration  does  n< 
Kaderthe  act  unconstitutional  as  referring  to  more  than  one  sal 
i«t  matter." 
'"■)  It  would  be  competent  for  the   legislature   to  pasa  a  generi 
'^w  prohibiting  the  sale  of  intoxicating  liijuors ;  and  the  fact  thi 
'hev  have  confined  such  inhibition  to  certain  localitiea,  thoug 
■idely  separated,  doed  not  render  it  unconstitutional. 
''■'  The  practice  of  the  various  departments  of  the  government,  as 
"■eana  of  collateral  interpretation,  ia  not  t<)  be  rejected  by  the  conr 
'"  J>as9ing  on  the  constitutionality  of  a  law. 

'-'  A  law  will  not  bo  set  aside  aa  unconstitutional  unless  its  conflii 
"■''Ji  the  constitution  is  plain  and  obvious. 

:om  those  in  51  Ga.,  r>n;  fil  74,,  20.  Thoi 
arata  corporations  could  not  be  chartered  I 
at  act  provides  a  police  regulation. 


Constitutional  Law.    Liquor.    Befoi 
Iton  Superior  Court.     February  Tern 


iecision. 

■  plaintiff  in  error. 

Eitor  general,  for  tlie  state. 


Fas  tried  and  found  guilty  of  sellin 
[1  quantities  less  than  a  gallon  witlioi 
ibscribing  the  oath  required  by  lai 
counts  in  the  indictment  on  which  th 
ding.  The  other  count  on  which  the 
I  with  "selling  and  vending  a  certai 
iting  bitters,"  under  the  name  of  "  pa 
also  a  certain  quantity  of  intoxicatin 
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liquor  '*  within  two  miles  of  the  male  academy,"  and  with- 
in the  same  distam^e  of  the  '*"  female  academy,  at  Alpha- 
retta,"  in  the  county  of  Milton. 

This  last  count  is  founded  upon  an  act  of  the  general 
assembly,  entitled  "  an  act  to  prohibit  the  sale  of  intoxica- 
ting liquors  within  certain  limits  of  the  depot  on  the  Atlanta 
and  Richmond  Air-Line  Railroad,  at  Duluth,  in  the  county 
of  Gwinnett,  or  within  two  miles  of  the  male  or  female 
academy  at  Alpharetta,  in  the  county  of  Milton,  or  within 
one  mile  from  the  centre  of  the  town  of  Chickasawhatchie, 
in  Terrell  county,  or  within  one  mile  from  the  depot  build- 
ing in  the  town  of  Milner,  on  the  Macon  and  Western 
Railroad,"  approved  February  28, 1874.  By  the  first  sec- 
tion of  this  act,  it  is  made  unlawful  "  for  any  person  or 
persons  to  sell  or  vend  any  intoxicating  liquors,  plantation 
bitters,  or  other  intoxicating  bitters  sold  under  the  name 
of  patent  medicine,"  within  the  limits  of  either  of  the 
places  named  in  the  title.  A  violation  of  this  provision  of 
the  statute  is  declared  a  misdemeanor,  and  the  offender  is 
subjected  to  the  punishment  prescribed  for  retailing  with- 
out license.     (Acts  1874,  p.  211,  212.) 

It  is  insisted  that  this  act  is  unconstitutional  upon  two 
grounds,  viz ;  1st,  That  it  *'  refers  to  more  than  one  subject 
matter,"  and  2dly,  that  it  "  contains  matter  different  from 
what  is  expressed  in  the  title  thereof."  (Constitution  of 
1868,  Art.  iii.,  §iv.,  par.  v.;  Code  of  1873,  §5056.) 

1.  The  last  point  will  be  first  considered.  The  title  in- 
dicates the  prohibition  of  the  sale  of  "  spirituous  liquors" 
only,  while  the  body  of  the  act  prohibits  "  the  sale  of 
plantation  bitters,  or  other  intoxicating  bitters  sold  under 
the  name  of  patent  medicine."  It  is  insisted  that  these 
bitters  are  matters  different  from  the  spirituous  liquors 
set  out  in  the  title.  The  evidence  in  this  case  makes  it 
clear  that  they  belong  to  the  same  family.  They  are 
given  a  captivating  or  popular  name  in  order  to  conceal 
their  real  character.  They  are  professedly  manufactured 
and  sold  as  a  medicine,  while  in  fact  they  are  used  as  a 


SEPTEMBER  TERM,  1883. 


■erage.  This  clause  of  the  constitution  "does  not  re- 
re  that  the  title  should  contain  a  synopsis  of  llie  law. 
that  the  act  should  contain  no  matter  variant  from 
title."  Martin  vs.  Broach,  6  Oa.,  27.  The  general 
Bct  of  the  law  is  all  that  need  be  indicated  by  the  title, 
go  further  and  require  every  end  and  means  necessary 
oavenient  for  the  accomplishment  of  this  general  ob- 
to  be  enumerated  in  the  title,  would  go  beyond  the 
pose  of  the  authors  of  this  clause.  They  intended  by 
imonK  other  things,  to  remedy  a  practice,  *'  by  which, 
lugh  dexterous  management,  clauses  were  inserted  in 
i  of  which  the  title  gave  no  intimation,  and  their  pas- 
j  secured  through  legislative  bodies  whose  members 
e  not  generally  aware  of  their  intention  and  effect." 
ley's  Const.  Lira.,  143.  This  salutary  restriction  was 
er  intended  to  embarrass,  but  was  designed  to  prevent 
3us  and  fraudulent  legislation.  This  constitutional 
fiction  originated  in  tliis  state,  and  is  first  found  lu  the 
ititution  of  1798.  It  grew  out  of  a  striking  incident  in 
liistory.  The  act  of  the  17th  January,  1795,  well  known 
iti  Yazoo  act,  under  the  patriotic  and  commendable 
Jose  of  paying  the  late  state  troops,  and  of  "  protecting 
supporting  the  frontier  settlements,"  as  its  title  de- 
ed, made  a  large  grant  of  land  to  a  private  company  of 
;ulators ;  and  when  the  fraud  was  discovered,  it  gave 
to  a  controversy  of  a  very  determined  and  earnest,  if 
mgry,  character,  which  lasted  for  many  years.  Savati- 
v».  The  State,  4  Oa.,  38. 

one  of  the  decisions  made  by  our  courts  ever  went  fur- 
than  to  require  that  it  would  be  sufficient  "  if  the 
was  descriptive  generally  of  the  purposes  of  tho  act, 
that  it  was  not  necessary  that  it  should  particularize 
several  provisions  contained  in  the  body  of  the  act." 
that  was  essential  to  its  validity  was  that  it  should  not 
ain  matter  "  different  from  what  is  expressed  in  the 
!."  Oreen  vs.  The  Mayor,  etc.,  R  M.  Charlton's  1} , 
,'  Smith  andwife  va.  Oliver,  Dudley's  R.,  IQl,  and  nu- 
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merous  decisions  of  this  court  and  the  courts  of  other  states 
whose  constitutions  contain  a  similar  provision,  cited  in 
note  7,  Cooley's  Const.  Lim.,  p.  178. 

2.  Whether  expressed  or  not,  it  would  seem  to  follow, 
from  this  restriction,  that  the  act  should  not  refer  to  more 
than  one  subject-matter;  at  least,  this  requirement,  if  not 
necessarily  involved  in  the  idea,  is  essential  to  the  com- 
pletion of  the  policy  it  enjoins. 

What  is  the  subject-matter  of  the  enactment  in  ques- 
tion? It  is  the  prohibition  of  the  sale  and  vending  of 
spirituous  liquor •$,  as  has  been  shown ;  it  aoes  not  matter 
whether  these  liquors  were  of  one  kind  or  another,  or 
whether  they  were  mixtures  of  each  other,  or  contained 
some  other  ingredient ;  they  are  still  intoxicating  liquors ; 
they  are  not  drugs  or  medicine.  We  apprehend  that  it 
was  competent  for  the  general  assembly  to  declare  what 
should  be  spirituous  liquors,  and  this  is  all  that  has  been 
done  in  this  instance.  We  all  know,  from  observation  at 
least,  that  many  of  these  vile  compounds  are  more  hurtful 
in  their  effects  than  would  be  pure  liquor;  and  we  are 
satisfied  that  in  many  instances  the  introduction  of  such 
foreign  ingredient  has  been  resorted  to  as  a  device  to  evade 
the  force  of  the  laws  regulating  the  time  and  mode  and 
places  of  ret  lilin:;  and  vending  spirituous  liquors. 

Tue  selling  and  vending  spirituous  liquors  being,  then, 
the  single  subject-matter  of  the  act,  how  can  a  specifica- 
tion of  divers  localities,  widely  separated  it  may  be,  in 
which  their  sale  is  prohibited,  give  countenance  to  the 
objection,  that  the  act  embraces  more' than  one  subject- 
matter.  Undoubtedly  the  legislature  had  the  power  to 
make  this  inhibition  general,  and,  having  this  power,  it 
would  seem  that  they  might  confine  it  to  certain  specified 
localities.  This  has  been  done  for  many  years  past,  and 
quite  a  number  of  the  acts  of  the  general  assembly  have, 
in  this  form  and  by  a  similar  combination,  provided  for 
these  police  regulations  for  widely  separated  places.  The 
liquor  license,  for  example,  is  controlled  by  different  reg- 
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ions  in  incorporated  towns,  (Cities  and  villages  from 
ethatobtain  elsewhere.  What  might  prove  a  good  pro- 
jn  for  one  locality  might  be  very  insufficient  for  another, 
he  practice  of  the  various  departments  of  the  gov- 
uent,  as  a  means  of  collateral  interpretation,  is  not 
e  rejected  by  the  courts,  in  passing  upon  the  constitu- 
ality  of  a  law.  It  is  entitled  to  consideration  and 
;ht,  especially  in  view  of  another  settled  rule,  that  a 
is  not  to  be  set  aside  unless  its  conflict  with  the  pro- 
ms of  the  constitution  is  plain  and  obvious.  Well- 
1  us.  Estes,  70  Ga.,  390. 

fe  do  not  think  that  the  cases  of  Er  parte  Conner^  51 
I  571 ;  King  and  others  vs.  Banks  and  others,  relators, 
'b.,  20,  relied  upon  by  counsel  for  plaintiff  in  error, 
in  point  here.  These  cases  determined  nothing  further 
1  that  it  ia  not  competent  for  the  general  assembly  to 
;t  a  law  creating  three  separate  and  distinct  corpora- 
Sj  or  reviving  by  name  three  charters  which  had  be- 
e  obsolete,  or  incorporating  two  towns  by  one  and  the 
B  act. 

peaking  for  the  court  in  the  first  of  these  cases  McCay, 
ays :  "  This  act  has  for  its  avowed  purpose  the  creation 
iree  separate  corporate  bodies,  and,  as  we  think,  comes 
!tly  within  the  extent  and  scope  of  this  prohibition, 

evident  intent  was  to  prevent  wliat  is  commonly 
wnas  'logrolling,' passing  through  a  mefisure  not  on 
iwn  merits,  by  combining  it  with  other  measures,  and 
I  pulling  them  through  by  virtue  of  their  combined 
ngth.  This  bill  (act?)is,too,oneforprivatebGnelit,and 
:es  just  the  case  provided  for."   *'  A  fertile  imagination 

always  get  up  some  sortof  a  thread  that  will  connect 
8.  however  incongruous.  Tlie  thread  suggested  here 
lat  these  companies  have  a  common  purpose.  But 
.  is  true  of  two  railroads  or  two  banks."  The  dis- 
tions  between  what  are  incongruous  subjects  of  Icg- 
tion  in  the  same  act  are  pointed  out  and  enforced  with 
al  clearness  by  Jackson,  J.,  in  the  last  of  the  above 
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cited  cases,  where  the  principle  was  applied  to  two  muni- 
cipal corporations  included  in  the  same  act.  Each  of 
these  corporations  was  a  new  being ;  a  separate  and  dis- 
tinct entity,  having  no  connection  with,  or  dependence 
upon,  each  other.  But  can  this  be  true  of  police  regula- 
tions ?     We  think  not. 

In  Allen  vs.  Tison  et  aL^  50  Oa.^  374,  this  court  held, 
that  an  act  authorizing  two  counties,  Lee  and  Butts,  to 
issue  bonds  to  erect  court-houses  in  each  of  these  counties, 
was  not  obnoxious  to  this  constitutional  provision,  but 
was  a  valid  act.  This  decision  was  before  the  court  when 
the  two  last  were  made,  and  was  not  referred  to  as  oppos- 
ing tlie  views  then  taken.  In  truth,  there  is  no  conflict 
between  them. 

Such  is  not  only  the  view  taken  by  this  court  of  this 
constitutional  provision,  but  by  nearly  if  not  quite  all  of 
the  other  states  having  similar  restrictions  in  their  con- 
stitutions. See  Oooley's  Const.  Lim.,  144,  145,  mar- 
ginal pages  and  notes,  especially  Woodson  vs.  Murdock, 
22  Wallace,  351 ;  State  vs.  County  Judge  of  Davis  county, 
2  Iowa,  280;  Erlinger  vs.  Boneau,  71  111.,  94,  especially 
pp.  rs,  99,  where  the  precise  question  made  here  is  dealt 
with,  and  Indiana  Cent.  Railroad  vs.  Potts  and  others,  7 
Ind.  R,  681. 

Without  very  grave  reasons  we  cannot  come  to  a  conclu- 
sion which  would  upturn  and  destroy  much  valuable  and 
indeed  indispensable  local  legislation  enacted  for  many 
years  past  for  the  preservation  of  the  peace,  good  order 
and  morals  of  citizens  of  the  state,  residing  in  its  various 
towns,  cities  and  villages  and  other  localities  requiring 
the  protection  extended  to  them  by  the  various  enact- 
ments similar,  if  not  identical  in  every  particular,  with 
the  one  now  under  consideration. 

Judgment  affirmed. 
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testator  died  in  1148,  leaving  a  widow  and  four  minor  cliildrcn. 
'  the  third  item  of  his  will,  he  directed  such  of  his  uHtatc  as  was 
:  rf<|iiired  to  jiiiy  debts  and  spei^iDi;  !e<!acieB  to  be  ke|>t  together 
the  eupport  and  maintenance  of  hi»  wife  tind  children,  nnd  for 
:  education  of  the  children.  Incase  his  wife  sJioiild  marry  a^'ain, 
directed  that  she  should  have  froto  hia  estate  one  ci[iiid  share, 
[arding  her  and  each  of  the  children  in  life  at  her  second  mar- 
ge as  Hhareholders.  By  the  fonrth  item,  he  appointed  nn  ex- 
itorand  a  enccessor  after  the  death  of  the  firet  executor,  and  in- 
ited  hilt  acting  executor  with  full  power  to  sell  any  portion  of 
•■  estate,  and  to  buy  any  property  with  assets  belonging  thereto, 
i  "in  any  and  every  manner  to  change,  either  by  purchase  or 
e,  the  nature  of  the  estate,  whenever  it  would,  in  his  judgment, 
imote  tlie  interest  of  the  same :'' 

that  it  was  the  intention  of  the  testator  that  his  wife  and  cliil- 
■n  should  have  equal  shores  of  his  property,  exi-lmling  the  wife's 
ht  to  dower  and  the  allowance  of  a  year's  support  for  the  family, 
itponing  a  distribution  until  the  happening  of  the  contingencies 
ine<l  therein,  and  in  the  meantime  charging  it  with  tlie  niain- 
lauce  and  support  of  the  wife  and  children.  The  legacies  vested 
mediately  upon  the  death  of  the  testator;  the  widow  took  a  full 
ire  in  the  estate  with  her  children,  and  at  her  death  intestate, 
I  property  passed  to  her  heirs  at  law  under  the  statute  of  distri- 

icre  a  marriage  took  place  prior  to  the  passage  of  the  act  pro- 
ing  that  the  wife's  property  should  remain  hersepanilc  estiite, 
■  husband  had  the  right  to  reduce  the  wife's  properly  to  posses- 
u  as  his  own ;  and  he  could  still  do  bo  after  the  passage  of  that 
;  but  it  was  optional  with  him  to  do  so  or  not,  and  if  he  failed 
refused  to  subject  it  to  his  control,  he  could  not  be  compelled 
io  so  by  creditors  or  others,  to  the  exclusion  of  the  » ife  s  right* 
interest  therein. 

L  husband  having  never  asserted  his  marital  rights,  the  prop- 

y  remained  the  separate  estate  of  the  wife,  nnil,  togetlier  with 

passage  of  the  act  of  IBQU,  was  subject  to 

to  the  laws  of  the  state  where  she  had  her 

lier  death. 

id  to  an  estate  married  prior  to  ISW,  lived 
tiat  time,  and  then  remiixed  to  Alabama, 
rer  asserted  or  exercised  hia  marital  rights 
it  not  being  carried  into  Alabama,  such 
tutory  trust  estate  under  the  law  of  Ala- 
eath  intestate,  it  passed  under  the  general 
iributions  ol  that  state. 
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(a.)  Two  things  were  necessary  to  bring  the  property  within  the  oper- 
ation of  the  statutory  system  of  Alabama  securing  to  married  wo- 
men a  separate  ownership  of  their  property ;  first,  that  the  matri- 
monial domicile  should  be  in  that  state,  and  second,  that  during 
that  time  the  property  sought  to  be  affected  by  that  law  should  be 
brought  into  the  state. 

(6.)  Had  the  property  (railroad  stxxjk)  gone  into  Alabama  in  the  form 
in  whiph  it  now  exists,  it  would  not  have  been  changed  from  the 
absolute,  unincumbered,  separate  estate  that  it  is  under  the 
laws  of  Georgia  into  the  trust  estate  created  by  the  peculiar  legis- 
lation of  Alabama. 

(c  )  The  right  and  disposition  of  personalty  is  to  be  governed  by  the 
law^  of  the  domicile  of  the  owner,  and  not  the  law  of  tiie  location 
of  the  property. 

(d.)  It  has  been  held  by  the  Supreme  Court  of  Alabama  that  the  laws 
of  the  state  in  which  a  marriage  is  celebrated  govern  the  rights  of 
each  party  to  the  property  of  the  other,  and  their  subsequent  re- 
moval to  another  state  only  affects  property  afterwards  acquired. 

February  9, 1884. 

Wills.  Legacies.  Estates.  Comity  of  States.  Laws. 
Husband  and  Wife,  Trusts.  Inheritance.  Before  Judge 
Stewart.     Newton  Superior  Court.    March  Term,  1883. 

Reported  in  the  decision. 

Capers  Dickson,  for  plaintiffs  in  error. 

L.  L.  MiDDLEBROOKS ;  J.  M.  Pace  ;  A.  M.  Spber,  for  de- 
fendants. 

Hall,  Justice. 

Charles  Lane,  of  Newton  county,  Georgia,  died  testate 
in  1848,  leaving  his  widow  and  four  minor  children.  By 
the  third  item  of  his  will  he  directed  such  of  his  estate  as 
was  not  required  to  pay  debts  and  specific  legacies,  to  be 
kept  together  for  the  support  and  maintenance  of  his  wife 
aind  cliildren, and  for  the  education  of  the  children;  incase 
his  wife  should  marry  again,  then  he  directed  that  she 
should  have  from  his  estate  one  equal  share,  regarding  her 
and  each  of  the  children  in  life  at  her  second  marriage  as 
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irelioMers.  By  the  fourth  item  he  appointed  Lucius 
littich  his  executor,  and  aUo  appointed  a  successor  after 
i  executor's  death,  and  thereby  invested  his  acting  ex- 
itor  with  full  power  to  sell  any  portion  of  tlie  estate, 
I  to  buy  any  property  with  assets  belonging  thereto, 
I  "  in  any  and  every  manner  to  change,  either  by  pur- 
se or  sale,  the  nature  of  the  estate,  whenever  it  would, 
his  judgment,  promote  the  interest  of  the  same."  The 
low  did  not  marry  again,  and  died  intestate  in  the  year 
6 ;  two  of  the  children,  George  and  Lucius,  died  in  mi- 
ity  during  the  life-time  of  the  mother,  never  having 
n  married,  and  leaving  no  descendants ;  Charles,  attain- 

his  majority,  received  his  share  of  the  estate,  and  had 
further  claim  upon  the  balance  that  was  kept  together 
the  benefit  of  the  widow  and  her  daughter,  Caroline  B. 
■oline  B.  was  married  to  Rev.  Luther  M.  iSmith  on  the 
h  day  of  May,  1665,  and  thereafter  they  resided  in 
)rgia  until  September,  1875,  when  they  removed  to  the 
«  of  Alabama,  where  they  continued  to  reside  until  their 
jective  deaths.     Mrs.  Smith  died  in  July,  1877,  leaving 

husband  surviving  and  four  minor  children;  the  hus- 
d  died  in  1879 ;  LaPrade  is  guardian  for  one  of  these 
lor  children,  and  Grote  for  the  other  three.  So  much 
jharles  Lane's  estate  as  had  not  been  assigned  to  his 

Charles  remained  undivided  in  the  hands  of  hisrepre- 
tative  until  the  death  of  Mrs.  Smith  and  the  appoint- 
at  of  an  administrator  on  her  estate  in  Georgia,  when  it 
I  turned  over  to  him.     Although  Mrs.  Smith,  during  the 

of  her  mother  and  thereafter  unlil  her  own  death,  drew 
ipport  from  the  income  of  her  father's  estate,  her  hus- 
id  never  attempted  to  reduce  to  po^^session  either  her 
re  of  the  corpus  of  this  estate  or  the  income  thereof,  but 
efully  abstained  from  any  assertion  of  his  marital  rights 
ihis  property.  The  property  in  question  was  never  out 
:he  state  of  Georgia.  The  same  person  who  adminis- 
ed  on  the  wife's  estate,  also  administered  upon  the 
sband's.    He  brings  this  bill  to  get  the  direction  and 
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decree  of  the  court  as  to  the  distribution  of  the  fund  in 
his  hands. 

The  questions  made  at  the  trial  were,  whether  the  hus- 
band was  entitled  to  the  whole  of  this  properi;y  or  only  to 
a  parii,  or  whether  he  was  entitled  to  any  of  it ;  in  short, 
whether  it  was  his  or  the  children's,  whether  he  took 
jointly  with  them — ^he  being  entitled  to  one  moiety,  and 
they  to  the  other — whether  he  took  to  their  exclusion,  or 
they  to  his. 

The  judge  in  the  court  below  distributed  this  estate  un- 
der what  he  conceived  to  be  the  statute  of  Alabama,  the 
domicile  of  both  the  husband  and  wife  at  their  respective 
deaths,  giving  by  the  decree  one-half  thereof  to  the  minor 
children,  and  the  other  half  to  the  surviving  husband ;  and 
to  this  decision  exception  was  taken  by  the  children,  and 
the  exceptions  thus  taken  make  the  questions  for  our  de- 
termination. 

1.  The  construction  we  place  upon  the  will  of  Charles 
Lane,  from  whose  estate  the  fund  in  controversy  comes,  is 
that  it  was  manifestly  his  intention  that  the  wife  and  chil- 
dren should  have  equal  shares  of  his  property,  excluding 
the  wife's  right  to  dower  and  the  allowance  of  a  year's  sup- 
port for  the  family,  postponing  the  distribution  until  the 
happening  of  the  contingencies  named  therein,  and  in  the 
meantime  charging  the  same  with  the  maintenance  and 
support  of  the  wife  and  children.  The  legacies  vested 
immediately  upon  the  death  of  the  testator;  the  widow 
took  a  full  share  in  the  estate  with  her  children,  and  at  her 
death  intestate,  her  property  passed  to  her  heirs  at  law, 
under  the  statute  of  distributions. 

2.  The  property  in  question  belonged  to  Mrs.  Smith  prior 
to  her  marriage,  and  by  the  laws  of  this  state  her  husband 
had  the  right  to  reduce  it  to  possession  at  any  time  during 
the  coverture,  but  it  was  optional  with  him  to  do  so,  and  if 
he  failed  or  refused  to  subject  it  to  his  control,  he  could  not 
be  compelled  to  do  so  by  creditors  or  others,  to  the  exclusion 
of  the  wife's  rights  or  interest  therein.     The  property  was 
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t  encambered  by  any  trust,  and  both  at  the  time  of  its 
juisitioo  and  the  marriage  of  the  parties,  there  was  no 
7  in  existence  making  it  the  separate  property  of  the 
e.  When  the  time  arrived  for  taking  possession  of  it, 
re  was  such  a  law,  but  this  did  not  prevent  the  husband 
\a  exercising  his  rights  acquired  previous  to  the  passage 
hat  act,  and  which  dated  back  to  his  marriage  in  I  S6d. 

Comer  cfe  Co-  ve.  Allen,  this  court,  at  its  present  term, 
ided  that  where  a  marriage  took  place  prior  to  the  pass- 

of  the  act  of  1866,  the  husband  had  a  right  to  reduce 
wife's  property  to  possession  as  his  own,  and  he  could 
I  do  so  after  the  passage  of  that  act;  but  if  thereafter  he 
uced  it  to  possession  for  her,  as  her  estate,  and  in  consid- 
tion  of  having  made  use  of  it  for  his  own  purposes,  gave 

a  mortgage  bona  fide  to  secure  the  debt  so  created,  the 
I  was  good,  and  took  precedence  of  the  subsequently- 
uired  Hens  of  other  creditors,  although  he  may  have 
n  in  failing  circnmstancea.  To  the  like  effect  as  to  his 
it  to  reduce  to  possession  and  the  consequences  of  his 
sal  or  failure  to  exercise  that  right  under  similar  cir- 
istances,  were  the  previous  decisions  of  the  court  in 
fry  dc  ^ilea  vs.  Haslam,  57  Oa.,  442,  and  Archer  et  al. 
?U!7?,677i.,195.  Sterlingvs.  iS(ww,  decided  at  this  term, 
:  fully  into  the  authorities,  and  reaches  the  same  con- 
ion.  This  property,  whether  derived  directly  from  her 
er's  estate,   or  by  inheritance  from  her  mother  who 

subsequently  to  the  passage  of  the  act  of  ISfiO,  secur- 
to  married  women  all  property  acijuired  by  them 
eafter  as  their  separate  estate,  free  from  the  disposition 

control  of  their  husbands,  was  Mrs.  Smith's  absolute 
s  at  her  death,  subject  to  distribution  among  those 
Jed  thereto  by  the  laws  of  the  state  where  she  then 
iisr  domicile. 

Under  what  law  of  Alabama  was  this  property  to  be 
ibuted  among  her  heirs?  She  was  unquestionably  the 
c  of  inheritance,  from  her  these  different  claimants 
red  what  right  they  had  to  this  personal  estate. 

y 71-18 
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On  the  one  hand,  it  is  contended  that,  by  the  laws  of 
Alabama,  this  was  her  statutory  trust  estate;  that  by  that 
law,  all  property  held  by  her  previous  to  the  marriage,  or 
to  which  she  bscame  entitled  after  the  marriage,  in  any 
manner,  was  her  separate  estate,  and  not  subject  to  the 
payment  of  the  husband's  debts ;  that  this  property  vested 
in  the  husband  as  her  trustee ;  that  he  had  the  right  to 
manage  and  control  it,  and  was  not  required  to  account 
with  her,  her  heirs  or  legal  representatives,  for  the  rents 
income  and  profits  of  the  same,  etc. ;  that  having  such 
separate  estate,  if  she  died  intestate,  leaving  her  husband 
living,  he  was  entitled  to  one-half  of  the  personalty  belong- 
ing to  the  same  absolutely,  and  to  the  use  of  the  realty 
during  his  life,  unless  he  had  been  divested  of  all  control 
over  it  by  a  decree  in  chancery,  as  therein  provided.  Ala- 
bama Code  of  1876,  §§2705,  2706,  2714. 

On  the  other  hand,  it  is  insisted  that  the  property  in  con- 
troversy was  never  in  the  state  of  Alabama,  and  being  in 
another  jurisdiction  was  never  controlled  by  the  provisions 
of  that  particular  law ;  but  that  it  passed  under  the  general 
statute  of  descents  and  distribution  of  that  state,  by  which 
the  entire  inheritance  devolved  upon  the  children  to  the 
exclusion  of  the  surviving  husband.  /6.,  §§2252,  sub-sec 
1;  2,  3,  and  2261. 

If  the  husband's  administrator  is  correct  in  this  position, 
then  is  the  decree  rendered  proper,  otherwise  it  is  erro- 
neous in  so  far  as  it  awards  any  portion  of  this  railroad 
stock  to  him. 

While  the  precise  question  raised  by  this  issue,  has 
never,  so  far  as  our  researches  go,  been  decided  by  the 
courts  of  our  sister  state,  yet  we  are  satisfied  that  they 
have  settled  principles  so  entirely  analogous  as  to  leave 
little  doubt  as  to  what  would  be  their  conclusion  were  this 
case  before  them.  They  came  very  near  determining  the 
point  in  Hardy  vs.  Boaz's  administrator,  29  Ala.  R.,  168, 
if  we  are  not  misled  by  Brickell's  Digest  of  that  case. 
We  regret  that  the  volume  containing  the  case  is  not 
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:cessible.  It  was  there  held  that "  property  vesting  in  tli 

ife  by  bequest  to  her  and  others,  before  the  statute,*,  bi 

e  distributionand  right  of  possession  bein^  postponed  t 

period  ocouring  after  the  statute  is  not  a  statutory  sept 

te  estate."     According  to  the  privatum  jus  gentium,  th 

ictrine  held  by  nearly  all  jurists  is  that  the  right  an' 

sposition  of  movables  is  to  be  governed  by  the   law  ( 

imicile  of  the  owner,  and  not  by  the  law  of  their  loca 

tuation.     Story's  Conf.  L,  §376.     "It  is  a  clear  propos 

)n,"  said  Lord  Loughborough,  "  not  only  of  the  law  c 

tigland,  but  of  every  country  in  the  world  where  law  ha 

e  semblance  of  science,  that  personal  property  has  n 

cality ;  but  it  is  subject  to  the  law  that  governs  the  pei 

both  with  respect  to  the  disposition  c 

ct  to  the  transmission  of  it,  either  b 

»ct  of  the  party.     It  follows  the  law  c 

owner  in  any  country  may   dispose  c 

rty.     If  he  dies,  it  is  not  the  law  of  th 

le  property  is,  but  the  law  of  the  oountr; 

bject,  that  will  regulate  the  succession. 

le  was  recognized  by  Ld.  Ch.  J.  Abboti 
rtant  occasion.  "  Personal  property, 
(cality.     And  even  with  respect  to  thai 

say  that  the  law  of  Enghind  gives  wa, 
breign  country ;  but  that  it  is  a  part  c 
i,  that  personal  property  sliouhl  he  dh 

to  the  Jas  domicilii."  "Tlia  same  doc 
itantly  mnintained,  both  in  England  am 
broken  confidence  and  goneral  unan 
if.  L.,  gSSO  and  cases  cite<i  in  notes,  I 
ized  by  our  Code,  gS  ;  and  in  conuectio 
§9,  as  to  comity  of  states, 
.  Campbell,  19  Ala.,  5i)0,  the  Suprem 
!ield,"  that  the  laws  of  the  state  in  whici 
irated  govern  the  rights  of  each  party  t 
)  other,  and  their  subseq^uent  removal  t 
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another  state  only  affects  property  afterwards  acquired. 
Therefore,  where  a  marriage  was  celebrated  in  Texas,  by  the 
laws  of  which  the  husband  acquires  no  interest  in  the  wife's 
property  by  the  marriage,  the  subsequent  removal  of  the 
parties,  with  their  property,  to  this  state  does  not  subject 
the  wife's  proparty  to  the  husband's  debts."  In  Drake 
and  Wife  vs.  Glover,  30  /6.,  382,  388,  it  was  held  to  be 
unquestionable  law,  that  whatever  title  the  wife  may  have 
acquired  in  Louisiana,  while  she  and  her  husband  were 
domiciled  in  that  state,  would  be  unimpaired  by  the  change 
•of  the  matrimonial  domicile  and  the  removal  of  the  prop- 
erty to  the  state  of  Alabama.  But  that  the  mode  of  con- 
veying the  property  after  its  removal  to  Alabama,  and  the 
change  of  domicile  to  that  state  must  be  governed  by  its 
laws  and  not  by  the  laws  of  Louisiana.  The  lex  loci  con- 
tractus governed  as  to  the  nature  of  the  obligation  and  the 
interpretation  of  the  contract.  An  exception,  liowever, 
prevailed  as  to  stocks  and  other  like  property  owing  its 
existence  to,  or  regulated  by,  peculiar  local  laws ;  but  it 
was  clear  that  the  transfer  in  Alabama,  of  personal  prop 
erty,  being  in  the  state  at  the  time,  by  parties  domiciled 
in  the  state,  would  be  valid  or  invalid  according  as  it  might 
or  might  not  conform  to,  and  consist  with,  the  laws  of  the 
state. 

This  case  and  others  were  reviewed,  and  the  principles 
it  asserts  were  re  established  in  Oistleman  vs.  Jeffries,  60 
Ala,,  380,  387.  Lands  were  owned  by  the  plaintiff  and 
her  sisters  situated  in  Texas ;  they  were  sold,  and  so  much  of 
the  proceeds  of  the  sale  as  belonged  to  her  were  transmit- 
ted in  money  to  Alabama,  where  it  seems  she  had  her 
domicile  both  before  and  after  her  marriage.  The  pro- 
'ceeds  were  disposed  of  in  the  state  of  their  domicile,  and 
the  question  was  whether  the  laws  of  Texas  followed  this 
money  into  Alabama,  and  regulated  its  disposition  there, 
or  whether  this  was  controlled  by  the  laws  of  Alabama. 
Stone,  J.,  who  delivered  the  opinion,  said :  "  The  plaintiff 
and  her  husband  are  residents  of  this  state ;  they  were 


SEPTEMBER  TERM,  1883.  239 

Giouaol..  Raiwdluia.  T*.  Pace,  lUliiiliilttTMor.  etal. 

Jbably  married  ia  this  state ;  and  it  foUowa  tliat  tiie 
T8  of  no  foreign  state  have  stamped  their  impress  on 
Y  personal  property  belonging  to  either  which  can  fol- 
t  and  attach  to  it  in  this  state.  •  *  •  *  If  we 
re  to  apply  to  the  products  of  property  having  it3  situs 
another  state,  yet  owned  by  persons  domiciled  in  this, 
i  who  bring  such  products  into  this  state,  the  laws  which  . 
rerned  the  property  in  the  state  from  which  the  pro- 
mts were  brought,  we  should  soon  find  ourselves  involved 
confusion  of  which  the  shrewdest  can  scarcely  conceive, 
is  not  beyond  the  pale  of  possibility,  that  one  and  the 
ne  person  may  own  lands  in  several  different  states,  in 
i  of  which  the  common  law  prevails,  in  a  second  the 
il  law,  and  in  others  various  modifications  of  statutory 
t«ms  which  secure  to  married  women  the  separate 
nership  of  their  property.  In  the  several  landed 
erests  thus  situated,  the  owner  being  a  married  woman 
I  having  her  domicile  in  this  state,  would  have  various 
(its,  and  her  powers  of  alienation  and  enjoyment  might 
equally  variant.  Now  let  these  lands  be  converted 
D  money,  and  the  money  brought  into  Alabama,  the 
nicile  of  the  wife ;  how  could  the  character  of  estate, 
ich  local  law  had  impressed  upon  the  land,  follow  the 
ney  into  this  state,  and  stamp  its  characteristics  upon 
Money  hus  no  ear-mark,  and  the  profession  will  readily 
lerstand  into  what  inexplicable  confusion  such  a  hold- 
;  would  lead." 

fwo  things  were  necessary  to  bring  th>!  property  in  this 
«  within  the  operation  of  the  statutory  system  of  Ala. 
na,  securing  to  married  women  the  separate  ownership 
their  property.  First,  that  the  matrimonial  domicile 
mid  be  in  that  state,  and  secondly,  that  during  that  time 
!  property  sought  to  be  affected  by  that  law  should  be 
night  into  the  state.  The  first  only  of  these  conditions 
istg.  The  property  was  never  in  the  state  of  Alabama, 
i  if  it  had  gone  there  in  the  form  in  which  it  now  exists,  it 
lald  not,  according  to  these  decisions,  have  been  changed 
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from  the  absolute,  unincumbered  separate  estate  that  it  is 
under  the  laws  of  Georgia  into  the  trust  estate  created  by 
the  peculiar  legislation  of  Alabama.  There  is  no  case 
made  for  the  particular  inheritance  provided  for  by  this 
peculiar  legislation ;  and  it  follows  from  this  that  the  con- 
tending parties  inherit  under  the  general  law  of  descents 
and  distribution  of  that  state,  where  the  intestate,  at  the 
time  of  her  death,  was  domiciled.  By  this  law  the  chil- 
dren succeed  to  the  inheritance,  to  the  exclusion  of  the  sur- 
viving husband.  The  decree  rendered  in  the  case  must 
be  modified  in  accordance  with  these  views,  and  when  so 
modified  it  must  be  carriea  into  effect;  and  further,  that 
the  fund  turned  over  to  the  guardians  of  the  children  of 
Caroline  B.  Smith  be  taxed  with  the  costs  of  this  suit. 
Judgment  reversed. 


The  Cincinnati  and   Georgia  Railroad  vs.  Mims  et  aL 

1.  If  one  who  owned  a  tract  of  land  divided  it  into  lots,  opened  an 
alley  through  it,  and  sold  lots  on  the  alley,  but  did  not  in  her  deeds 
to  the  purchasers,  expressly  reserve  the  right  to  have  the  alley  re- 
vert to  her  when  it  ceased  to  be  used  as  an  alley,  if  such  use  ceased, 
the  alley  would  attach  to  the  abutting  lots,  although  it  had  been 
open  for  seven  years,  and  the  public,  or  any  one  who  desired  to  use 
it,  had  been  permitted  to  do  so. 

(a.)  Where  a  railroad  company  owned  all  the  land  on  one  side  of 
such  an  alley,  and  sought  to  condemn  the  land  on  the  opposite 
side  thereof,  the  owners  of  such  land,  in  estimating  the  value  of 
the  lot,  had  a  right  to  claim  compensation  for  the  easement  in  the 
alley  and  the  right  to  a  hall  interest  therein  when  it  ceased  to  be 
used  as  such. 

2.  While,  as  an  abstract  proposition,  it  may  have  been  objectionable 
to  charge  that  the  husband  of  the  life  tenant  in  the  land  sought  to 
be  condemned  could  not  bind  her  without  her  express  consent, 
authority  or  ratification ;  still,  under  the  facts  of  this  case,  it  did 
not  affect  the  rights  of  the  plaintiff  in  error.  She  had  t«n  days 
after  the  award  to  enter  an  appeal,  and  having  availed  herself  of 
that  right,  together  with  the  remainderman,  what  was  said  and 
done  before  the  assessors  went  for  naught. 

3.  Upon  the  trial  of  a  proceeding  by  a  railroad  to  condemn  land 
for  its  purposes,  it  was  competent  to  ask  a  witness  as  to  the  value 
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i  the  property,  without  reatricting  the  qupstion  to  the  cash  n 

:et  value. 

'iip  vpniict.  in  in  ai^j^nUnce  with  law  and  Uie  evidence. 


Title,  Boundaries.  Husband  a 
Railroads.  EmineDt  domain.  Befc 
ulton  Superior  Court.    October  Ter 


contained  in  the  decision,  it  is  i 
r  the  following:  The  Cincinnati 
rider  its  charter  {Acts  1880-1,  p.  25i 
mn  a  lot  held  by  Mrs.  Minis  lor  li 
(rchildren,under  the  will  of  her  moth 
ara  were  appointed,  who  returned 
within  ten  days.  Mrs.  Mims,  and  t 
of  the  minor  child,  (there  being  I 
wal.  One  issue  raised  by  the  railro 
they  had  agreed  upon  $3,000.00  a 
r.  Mims,  representing  his  wife ;  but  th 
?cting  the  child  woukl  not  be  bindii 
^ted  to  the  assessors ;  that  Mims  alo 
ess  before  the  assessors,  and  testiii 

a  proper  price ;  that  the  award  fix 
the  amount  was  paid  over  to  the  or 
t  upon  the  same  terms  as  those  up 

held.  The  appellants  insisted  tl 
orized  to  act  for  his  wife,  that  she  v 
cts,  and  that  the  ordinary  in  receivi 
him  did  not.  intend  to  aifect  the  rij 
.  discovering  that  MrsMims  was  dissa 
ay  the  money  back, 
in  favor  of  the  plaintiffs    for    thn 

for  $322,75,  and  .$^,765.^1  for  the 
dant  moved  for  a  new  trial,  wliiili  I 
■S3  the  plaintiffs  would  write  off  fr 
•d  of  the  amount  found  for  the  all 
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thus  leaving  the  finding  for  one-half  of  the  alley  to  stand; 
and  upon  this  being  done,  the  new  trial  was  refused,  and 
defendant  excepted. 

Mynatt  &  Howell,  for  plaintiff  in  error. 
Collier  &  Oollier^  for  defendants. 
Blandford,  Justice. 

This  was  a  proceeding  to  condemn  a  certain  lot  in  the 
city  of  Atlanta,  belonging  to  Mrs.  Mims  for  life,  and  at  her 
death  to  her  children,  for  the  use  of  the  plaintiff  in  error, 
under  its  charter.  Mrs.  Mims,  being  dissatisfied,  appealed 
from  the  award  of  the  assessors  to  the  superior  court,  in  ac- 
cordance with  the  act  of  1881.  Upon  the  trial  of  the  case, 
it  was  shown  that  Mrs.  Ford,  the  mother  of  Mrs.  Mims, 
was  the  original  owner  of  the  land,  that  she  conveyed  the 
same  to  Mrs.  Mims  for  life,  and  at  her  death,  to  her  chil- 
dren (she  had  one  child,  which  was  a  minor)  ;  also,  that 
Mrs.  Ford  had  opened  an  alley- way  along  the  whole  breadth 
of  the  lot  conveyed  to  Mrs.  Mims,  which  lot  was  im- 
proved. The  evidence  showing  the  value  of  this  lot  ranged 
from  $2,500.00  to  $5,000.00 ;  various  estimates  were 
placed  upon  the  alley-way,  from  three  to  eight  hundred 
dollars.  The  jury  returned  a  verdict  for  three-fourths  of 
the  alley-way  for  three  hundred  and  twenty-two  dollars 
and  seventy-five  cents,  and  for  the  house  and  lot  three 
thousand  seven  hundred  and  sixty-five  dollars  and  forty- 
one  cents. 

The  railroad  company  moved  for  a  new  trial  upon  the 
grounds : 

(1.)  That  the  verdict  is  contrary  to  law  and  evidence. 

(2.)  Because  the  court  erred  in  refusing  to  charge  the 
jury,  as  requested  by  plaintiff  in  error,  "  If  you  find  from 
the  evidence,  Mrs.  Ford  owned  a  certain  tract  of  land,  and 
divided  it  up  into  lots,  and  opened  the  alley  in  dispute  seven 
years  ago  before  October  13th,  1881,  and  permitted  the 
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blic,  or  anybody  who  desired,  to  use  it,  and  after  it  ws 
ened  sold  lots  on  the  alley,  and  did  not  in  her  deeds  t 
rchasers  expressly  reserve  the  right  to  have  the  alle 
'ert  to  her  when  it  ceased  to  he  naed  as  an  alley,  the 
>  had  no  right  to  the  soil  in  the  alley,  and  you  will  fin 

the  defendant  as  to  the  alley." 

I.  The  court  did  right  to  refuse  to  charge  as  was  requesi 
Mrs.  Mims^s  lot,  which  was  sought  to  be  condemne 
this  proceeding,  abutted  on  this  alley  its  full  length,  an 
ler  the  facts  hypothecated  in  the  request,  when  it  cease 
be  used  as  an  alley,  one-half  of  the  same  would  attach  t 
:  lot  of  Mrs.  Mims.     The  railroad  company  had  acquire 

the  property  lying  on  and  along  the  alley  opposite  t 

property  of  Mrs.  Mims,  and  no  one  was  entitled  to  ui 
a  alley  except  the  railroad  and  Mrs.  Mims.  When  th 
iperty  of  Mrs.  Mims  should  be  condemned  for  the  us 
:he  railroad  company,  then  this  company  would  acquit 
!  whole  of  the  eoil  of  this  alley  (the  facts  hypothecate 
ng  true);  hence  the  court  did  right  to  refuse  this  n 
;sL  Mrs.  Mims  and  her  child,  in  this  proceeding,  bad 
lit  to  be  paid,  in  estimating  the  value  of  her  lot,  for  th 
ement  which  she  had  a  right  to  enjoy,  to  the  whole  ( 
i  alley,  and  when  it  ceased  to  be  used  as  an  alley,  the 
nn  abutting  proprietor,  to  oue-half  of  the  soil  of  the  ei 
I  alleyway.  And  this  is  a  sufficient  reply  to  the  secon 
I  third  requests  of  the  plaintiff  in  error  of  the  court  1 
irge  the  jury. 
3.)  Because  the  court  erred  in  charging  the  jury  thi 

hnsbsnd  of  Mrs.  Mims  could  not  bind  her  without  h< 
iress  consent  or  authority,  or  unless  she  expressly  rat 
1  what  he  did. 

S.  This  charge  may  be,  and  doubtless  is,  objectionab 
the  abstract,  but  when  taken  in  connection  with  tl 
te  of  the  case,  it  did  not  in  any  manner  affect  the  righ 
the  plaintiff  in  error.  Mrs.  Mims  had  only  a  life  estat 
nainder  was  to  her  children.  She  had  one  chil 
ich  was  a  minor,  who  had  no  guardian,  and  whatev 
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the  husband  may  have  said  or  done  before  the  assessors, 
and  whatever  his  authority  might  have  then  been  from  Mrs. 
Mims,  she  had  ten  days  after  the  award  was  made  to  enter 
her  appeal  to  the  superior  court,  and  she  availed  herself 
of  this  right,  and  with  her  child,  presented  her  appeal.  This 
appeal  vacated  the  awards  and  all  that  was  said  and  done 
before  the  assessors  in  the  case  went  for  naught,  so  that 
this  charge  could  have  no  injurious  effect  upon  the  rights 
of  the  plaintiff  in  error,  and  did  not  hurt  it. 

3.  It  is  further  insisted  that  the  court  erred  in  allowing 
counsel  for  Mrs.  Mims  to  ask  a  witness  as  to  the  value  of 
the  property  in  dispute,  without  using  the  words  cash 
market  value,  the  court  stating  that  counsel  for  plaintiff  in 
error  could  put  the  question  in  that  form  upon  cross  ex- 
amination, if  they  desired. 

This  was  no  error,  but  entirely  proper.  The  value  of 
the  property  was  in  question,  and  the  true  solution  of  the 
question  was  what  was  desired. 

4.  The  verdict  of  the  jury  is  in  accordance  with  the  law 
and  evidence. 

Judgment  affirmed. 


Thomas  vs,  Lawton. 

fJACKflON,  Chief  Juntlce,  did  not  prcdde  In  thlB  ease,  on  acxsount  of  proTldentid 

cause] 

The  act  of  1879,  (acts  1878-9,  p.  31) ,  limited  the  jurisdiction  of  jastices 
of  the  peace  and  notaries  public  to  civil  cases  arising  ex  contractu 
and  from  injuries  and  damages  to  personal  property,  where  the 
principal  sum  does  not  exceed  one  hundred  dollars,  and  provided 
that  such  courts  should  be  held  monthly,  at  fixed  times  and  pla* 
ces ;  but  it  did  not  limit  the  territorial  jurisdiction  of  such  courts; 
nor  was  the  act  of  1834,  which  gave  to  certain  justices  in  the 
county  of  Richmond  civil  jurisdiction  over  the  w^hole  corporate 
limits  of  the  city  of  Augusta,  repealed  by  the  act  of  1879. 

December  4,  1888. 

Justice  Courts.    Laws.    Before  Judge  Pottlk.    Kich- 
mond  Superior  Court.    April  Term,  1883. 
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.awton  sued  Thomas  in  the  398th  district,  G.  M.,  jus 
court,  said  district  being  situated  in  the  city  of  Au- 
la.   Thomas  pleaded  to  the  jurisdiction  of  tlie  court 
nnr,™  ti.-.t  oiti.,s.,g)j  )ig  Raided  witMn  the  limits  of  tht 
hey  existed  in  1834,  he  did  not  residt 
,  G,  M.     This  was  admitted  byplain 
/■erruled  the  plea,  and  ^-jxe  judgmeni 
Defendant  appealed  to  the  superioi 
ril  Term,  1SS3.  the  case  was  submitted 
;e  without  a  jury.    He  rendered  judg- 
T,  and  defendant  excepted. 

riDSON,  for  plaintifi'  in  error. 

ir  defendant. 


■e  is  whether  an  act  of  the  legisla- 
lented  to  22d  December,  1834,*  enti- 
extend  the  civil  jurisdiction  of  cer 
)  peace  in  the  county  of  Richmond 
Augusta,"  has  been  repealed  or  not 
»t  "  each  of  the  justices  of  the  peat* 
th,  three  hundred  and  ninety-eighth 
entieth  and  one  hundred  and  twenty 
the  county  of  Richmond,  shall  ex 
corporate  limits  of  the  city  of  Au 
3ed  by  counsel  for  plaintiff  in  erroi 
54  has  been  repealed,  it  is  by  virtue  o: 
ly  21,  1879,  entitled  "An  act  to  carrj 
2,  section  seven,  article  six  of  the  con 
and  prescribe  the  jurifidiction  of  jus 
id  notaries  public  in  this  state,  and  t( 
i  their  courts  monthly  at  fixed  times 
st  of  the  act  provides  that  the  juris 
ia  civil  cases  arising  ex  contractu,  ant 
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in  cases  of  injuries  and  damages  to  personal  property, 
when  the  principal  sum  does  not  exceed  one  hundred  dol- 
lars ;  and  they  shall  hold  their  respective  courts  monthly, 
at  fixed  times  and  places. 

These  are  the  main  provisions  contained  in  the  act  of 
1879.  It  is  not  in  conflict  with  the  act  of  1834,  before 
quoted.  .  That  act  merely  gives  the  justices  of  certain  dis- 
tricts in  Richmond  county  jurisdiction  over  the  whole  cor- 
porate limits  of  the  city  of  Augusta,  while  the  act  of  1879 
confines  the  jurisdiction  of  all  justices  of  the  peace  and 
notaries  public  and  ex-officio  justices  of  the  peace,  in  all 
civil  cases  arising  ex  contractu^  and  on  injuries  and  damages 
to  personal  property,  where  the  principal  sum  does  not 
exceed  one  hundred  dollars ;  and  provides  that  their  courts 
shall  be  held  monthly,  at  fixed  times  and  places.  It  will 
be  perceived  that  the  justices  in  Richmond  county  are,  by 
the  terms  of  the  act  of  18^9,  limited  as  to  the  amount  and 
subject  matter  of  their  jurisdiction,  and  are  required  to 
hold  their  courts  monthly,  and  at  fixed  times  and  places, 
but  the  territorial  extent  of  their  jurisdiction  is  not  limited 
or  curtailed  by  the  act  of  1879.  It  remains  the  same  as 
fixed  by  the  act  of  1834  in  this  respect 

Judgment  affirmed. 


SCHMIDLAPP  &  OOMPANT  VS.  La   OoNFIANCB  InSUKAJ^GS 

Company  et  ah 

A  foreign  insurance  company  did  business  in  South  Carolina  and  • 

Florida,  but  none  in  Georgia,  and  had  no  agency  in  the  latter  state. 
An  agent  of  the  company  resided  in  Greorgia,  who  audited  and  j 

approved  claims  arising  in  South  Carolina  and  Florida,  gave  checkfl  f 

for  amounts  due  on  account  thereof,  and  when  in  funds,  sometimes 
paid  them : 

Heldt  that  the  courts  of  Georgia  had  no  junsdiction  of  the  company; 
and  upon  the  facts  above  stated,  a  garnishment  served  upon  tho 
agent  residing  in  this  state  was  properly  discharged. 

February  2,  1884. 
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ariwliction.  Insurance.  Corporations.  Principal  and 
int  Qarnishment.  Before  Judge  Hauhond.  Fulton 
•erior  Court.     April  Term,  lSb3 

'eported  in  the  decision. 

7. 1,  Hbyward,  for  plaintiffs  in  error. 

'an  Epps,  Calhous  &  Kdjq  ;  J.  C.  Rbko,  for  defendants. 

i,  Justice. 

lie  plaintiffs  sued  out  an  attachment  returnable  to  Ful- 
Ruperior  court  against  J.  T.  Seltzer  &  Co.,  upon  the 
ind  that  they  resided  out  of  the  state  of  Georgia,  to- wit, 
le  Btate  of  South  Carolina.  This  attachment  was  lev- 
oy  serving  J.  Gadsden  King,  alleged  to  be  the  agent 
I  ConSance  Insurance  Company,  of  Paris,  France,  with 
mmons  of  garnishment.  In  answer  to  this  summons, 
;  denied  that  he  was  the  agent  of  the  Insurance  Com- 
%  in  the  legal  sense  of  that  term ;  he  stated  that  he 
1  as  agent  of  the  company  for  the  states  of  South 
lina  and  Florida,  but  that  the  company  transacted  no 
ness  in  the  state  of  Georgia,  and  had  no  agency  in  the 
: ;  he  admitted  that  he  resided  most  usually  in  Atlanta, 
he  audited  and  approved  claims  against  the  company 
ag  in  South  Carolina  and  Florida,  gave  checks  for  tlie 
ints  due  on  account  thereof,  and  when  in  funds,  some- 
3  paid  them;  and  he  submitted  that  the  garnishee, 
snfiance  Insurance  Company, was  not  within  thejuris> 
>n  of  the  court  to  which  the  attachment  and  garnish- 
were  returnable,  and  prayed  judgment  as  to  this 
;r. 

t  waiving  this  plea,  but  insisting  on  the  same,  he  an- 
>d  that  the  company  was  not  indebted  to,  and  had  no 
;  or  property  in  hand,  in  said  state  of  Oeorgi",,  belong- 
1  the  defendants  in  attachment  or  either  of  tliem. 
L  the  coming  in  of  this  answer,  the  company,  by  its 
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counsel,  moved  to  discharge  it;  the  plaintiffs'  counsel  de- 
murred to  this  motion,  and  insisted  that  the  facts  set  forth 
in  the  garnishee's  answer  were  not  sufficient  in  law  to  au- 
thorize its  discharge  Upon  the  issue  thus  formed,  the 
superior  court  decided  in  favor  of  the  motion,  and  ordered 
the  said  garnishee  to  be  discharged,  and  this  decision  is 
assigned  as  error. 

We  are  at  a  loss  to  see  upon  what  legal  ground  a  con- 
trary decision  could  have  been  put.    The  defendants  in 
attachment  could  have  maintained  no  suit  in  our  courts 
against  the  garnishee  for  any  claim  or  demand  it  may  have 
had  against  it.    This  is  a  foreign  corporation,  and  would 
be  liable  to  attachment  and  garnishment,  if  it  were  "trans- 
acting business  within  this  slate,''  under  the  same  rules 
and  regulations  as  are  prescribed  by  law  in  relation  to 
issuing  attachments  and  garnishments  in  other  cases.  Code, 
§3281.     Service  of  ordinary  process  could  be  effected  only 
by  serving  an  officer  or  agent  of  the  corporation,  or  by 
leaving  the  same  at  the  place  of  transacting  the  usual  and 
ordinary  public  business  of  the  corporation,  if  any  such 
place  of  business  shall  then  be  within  the  jurisdiction  of 
the  court  in  which  said  suit  may  be  commenced.     Code, 
§3369.     The  fact  that  the  company's  agent  for  other  states 
happened  to  reside  in  Georgia,  and  occasionally  approved^ 
gave  checks  and  paid  claims  for  his  principal,  did  not  estab- 
lish an  agency  of  this  French  corporation  in  Oeorgia,  and 
charge  it  with  the  transaction  of  business  here ;  this  agent's 
authority  did  not  extend  so  far  as  to  enable  him  to  issue 
policies  for  it,  or  to  make  other  contracts  by  which  it  would 
have  been  bound;   he  wii  authorized  simply  to  audit 
claims  growing  out  of  policies  and  contracts  made  else- 
where and  by  a  different  class  of  agents.    The  state  pays 
its  claims  at  remote  commercial  centres,  as  New  York,  or 
London,  but  no  one  would  suppose  that  by  so  doing  it 
established  there  an  agency  for  the  transaction  of  the 
ordinary  business  of  its  public  treasury.    That  the  resi- 
dence in  our  midst  of  an  agent  like  Mt.  King  is  not  the 
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dnd  of  agency  contemplated  by  our  law  as  sufflcient  to 
iubject  the  corporation  to  a  suit  in  our  county,  is  perfectly 
plainfrom  sundry  otherprovisions  of  the  Code, §3850  (a)  to 
2S50  (j)  both  inclusive.  An  insurance  agent  is  therein 
ieacribedas  one  who  solicits  insurance  in  behalf  of  foreign 
insurance  companies,  or  takes  or  transmits  an  application 
for.  or  any  policy  to  or  from  such  company,  for  others  than 
htniseir,  or  who  advertises  or  otherwise  gives  notice  that 
he  will  receive  or  transmit  the  same,  or  who  shall  receive 
or  deliver  a  policy  of  insurance  of  such  company,  or  who 
examines  such  policy,  or  examines  or  inspects  any  risk,  or 
receives,  collects  or  transmits  any  premium  of  insurance 
OT  malics  or  forwards  any  diagram  of  any  building,  or  does 
or  performs  any  other  act  or  thing  in  the  making  or  con- 
summation of  any  contract  of  insurance  for  others  than 
!iiDiself,with  such  company,  or  who  shall  examine  into  or 
"ijust  or  aid  in  adjusting  any  losses  for  or  in  behalf  of  such 
"mpanyj  whether  these  acts  be  done  at  the  instance  or 
^^ueat,  or  by  the  employment  of  the  company,  or  by  a 
"oAeror  any  other  person,  §2850  (h).  And  any  of  tiiese 
3  <ione  for  or  on  behalf  of  the  company,  constitutes  it  a 
^Pany  "doing  business  in  this  state,"  and  subjects  it  to 
Same  taxes,  state,  county  and  municipal,  as  other insur- 
^  companies  "  doing  business "  therein  by  agent  or 
"-      ■  350  (j). 

,  according  to  these  provisions  of  law,  is 
or  "doing"  business  in  this  state,  and 
ble  to  attachment,  garnishment  or  suit 
)a.,  351 ;  60  Jb.y  310,  and  cases  cited. 
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The  Board  of  Commissioners  of  Bibb  Oountt  et  al  vs. 

Harris. 

The  board  of  commissioners  of  Bibb  county  cannot  exercise  any 
greater  power  or  authority  as  to  opening  private  ways  over  private 
lands  than  is  granted  generally  to  the  ordinaries  of  the  state ;  and 
they  have  no  power  to  grant  private  ways  to  individuals  except  to 
go  from  and  return  to  their  farms  and  residences.  The  grant  of  a 
private  way  to  a  brick-yard  is  unauthorized. 

(a.)  Before  the  right  of  eminent  domain  can  be  exercised  by  ordina- 
ries or  county  commissioners,  it  must  be  clearly  conferred  by 
legislative  enactment 

(b.)  The  constitutional  provision  that  in  cases  of  necessity  private 
ways  may  be  granted,  upon  just  compensation  being  first  paid  by 
the  applicant,  was  not  intended  to  confer  upon  ordinaries  or  county 
commissioners  power  to  grant  private  ways ;  nor  did  this  provision 
confer  power  upon  the  legislature ;  but  its  object  was  to  restrict  the 
legislature  in  its  grants  of  power  to  ordinaries  and  county  commis- 
sioners to  cases  of  necessity  and  upon  just  compensation. 

October  28. 1883. 

Boads  and  Bridges.  County  matters.  Constitutional 
Law.  Eminent  domain.  Before  Judge  Simmons.  Bibb 
Superior  Court,  April  Term,  1888. 

Sparks  &  Solomon  petitioned  the  county  board  of  com- 
missioners of  Bibb  county  to  grant  them  a  private  way 
over  the  lands  of  Peter  Harris  to  their  brick-yard.  Harris 
objected,  but  the  objections  were  overruled,  and  the  way 
granted.  He  carried  the  case  to  the  superior  court  by 
certiorari^  assigning  as  error,  among  other  things,  that  the 
board  of  commissioners  had  no  jurisdiction  to  grant  such 
a  way,  and  that  no  such  necessity  existed  as  the  constitu- 
tion contemplated.  The  certiorari  was  sustained,  and  the 
judgment  below  was  reversed.  Defendants  in  certiorari 
excepted. 

W.  Dessau;  Bacon  &  Kutherpord,  for  plaintiffs  in 
error. 

L.  N.  Whittle  ;  G-  W.  Qustin,  for  defendant. 
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tD,  Justice. 


re  is  as  to  the  power  and  aufhority  ot 
if  commissioners  of  Bibb  county  to  open 
the  lanils  of  one  man  logo  to  the  brick - 
in,  and  for  his  benefit, 
of  this  slate  provides,  "  In  cases  of  ne- 
ys  may  be  granted  npon  justcompensa- 
d  by  the  applicant."  Code,  g.'iO:i4. 
'S,  320,  the  Cftnnty  board  of  commis-^ion' 
19  clothed  with  exclusive  jurisdicl  ion  in 
*  all  roads  •  •  in  conformity  tr 
ether  this  board  of  conimU-ioners  can 
ite  way  over  the  lands  of  Ilarris  to  tht 
!is  &  Solomon  for  their  bcuefif,  will  do- 
"the  same  is  incttnformily  to  law.  Code, 
'he  ordinaries  have  authority  to  gran! 
lividuals  to  go  to  and  return  from  (heir 
r  residence."  Concede  that  the  cfmnt\ 
iner.sof  Bibb  county  is  invested  with  tht 
ty  vested  in  the  ordinaries  by  tliia  sec- 
is,  can  the  Bibb  commissioners  exercise 
or  authority  than  is  granted  geiienillv 
f  this  state?  It  will  be  adimtl<'(l  thai 
re  do  not  find  that,  on  thu  subject  ol 
same  can  ba  granted  to  individuals 
mil  return  to  their  farms  and  residences, 
■  Sparks  &  Solomon  was  for  a  private 
ds  of  Harris  to  go  to  and  return  fnm: 
No  pi»wer  or  autliority  is  vested  in  thi. 
ate  to  grant  a  private  way  to  individual? 
md  the  board  of  commissioners  of  EibI 
3  power  or  authority  than  the  ordinari'-s 
58  of  the  right  of  eminent  domain,  ami 
n  be  exercised  by  ordinaries  or  commit- 
clearly  conferred  by  legislativT  enact- 
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The  constitutional  provision,  that  in  cases  of  necessity 
private  ways  may  be  granted  upon  just  compensation,  did 
not  intend  to  confer  upon  ordinaries  or  county  commis- 
sioners power  to  grant  private  ways,  but  it  intended  to 
restrict  the  legislature  in  its  grants  to  ordinaries  and  coun- 
ty commissioners  to  cases  of  necessity,  and  upon  just 
compensation.  This  clause  of  the  constitution  conferred 
no  power  upon  the  legislature;  the  right  of  eminent 
domain  resides  in  the  state;  the  power  to  exercise  this 
right  is  in  the  legislature,  as  representing  the  sovereignty 
of  the  state,  and  was  when  the  constitution  was  adopted, 
and  the  constitution  merely  intended  to  restrict  the  exer- 
cise of  this  right  to  •'  cases  of  necessity  upon  just  compen- 
sation being  first  paid."  The  circumstances  under  which 
this  right  of  eminent  domain  is  to  be  exercised  are  left 
entirely  to  the  discretion  of  the  legislature  where  a  neces- 
sity exists,  and  upon  just  compensation.  Audit  is  entirely 
within  the  discretion  of  the  legislature  to  grant  this  power 
to  ordinaries,  county  boards  of  commissioners,  corporations 
and  others,  upon  such  terms  and  under  such  circumstances 
as  the  legislature  may  determine,  provided  always,  that 
a  "  necessity  must  exist "  for  the  exercise  of  this  power, 
and ''  upon  just  compensation."     And   as  the  judgment 

of  the  court  below  was  in  accordance  with  these  views, 

the  same  is  affirmed. 
Judgment  affirmed. 


TnoMiis  v8.  The  State  of  Georgia. 

Although  a  witness  may  have  testified  to  a  fact  which  was  not  true, 
yet  if  he  believed  it  to  be  true  at  the  time,  he  is  not  guilty  of  per- 
jury. The  intent  to  testify  falsely  and  the  falsity  of  the  testimony 
given  must  both  appear. 

(a.)  The  charge  should  have  contained  this  principle ;  andbeside»i 
the  indictment  was  insufficient. 

November  27, 1883. 
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Criminal  L:tw.  Before  Judge  Roney.  Bmke  Superi 
ourt.    \ovember  Term,  188i. 

Thomas  was  indicted  for  perjury.  The  indictraei 
larged  that  defendant,  in  the  course  of  a  judicial  pr 
eding  in  the  superior  court,  to-wit :  the  trial  of  an  issi 
rmed  on  a  distress  warrant  in  the  case  of  John  D.  Mn 
iriyn,  trustee,  vs.  Fred  Thomas,  knowingly,  absolute 
id  falsely  swore  that  said  Fred  Thomas  had  never  signt 

made  his  mark  to  a  certain  paper  (setting  out  a  pmmi 

pay  certain  rent  in  cotton  to  John  D.  Munnerlyn), 
ting  a  material  matter  in  the  case. 
Oq  the  trial,  defendant  was  convicted.  He  moved  I 
new  trial,  on  the  following  among  other  grounds : 
(1.)  Because  of  defects  in  the  indictment.  [As  to  the 
ounds,it  appeared  that  a  motion  in  arrest  of  judgme 
d  been  made,  overruled  and  exception  taken,  and  t 
^t  of  error  dismissed;  and  counsel  for  the  state  insiati 
^tsuch  points  were  res  adjadicata.] 
(3.)  B.'jause  the  court  charged  as  follows  :  *'  Now  yi 
'1  examine  the  papers,  and  if  you  find  the  distress  wi 
"t  wa9  based  on  the  contract,  it  was  essential  to  a  t 
^ery,  and  the  genuineness  of  the  contract  was,  therefoi 
naterial  point  in  the  issue.  If  therefore  the  defends 
'*  sworn  on  a  material  point  or  issue,  if  the  defenda 
"^I'ly,  knowingly,  absolutely  swore  he  did  not  sign  t 
''fact,  when  he  did  sign  the  contract,  he  is  guilty 
jury.  If  he  did  not  so  swear,  he  is  not  guilty,  Th 
"®  entire  law  of  the  case." 

-)  Because  the  verdict  was  contrary  to  law,  evidoE 

'•"'e  charge  of  the  court. 

^  lUotion  was  overruled,  and  defendant  excepted. 

"  C>.  LovETT ;  E.  L.  Bbinson,  for  plaintitF  in  error. 
"^^KjN  WWGHT,  solicitor  general,  by  brief,  for  the  sta 
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Holdrldfie  vs.  Cubbedjie. 


Blandford,  Justice. 

The  plaintiff  in  error  was  indicted  and  convicted  of  the 
crime  of  perjury,  moved  tlie  court  for  a  new  trial  on  sev- 
eral grounds,  which  was  refused  by  the  court,  this  refusal 
was  excepted  to,  and  error  is  assigned  thereon. 

The  cliariz:e  of  the  court  in  this  case  is  not  as  fall  and 
favorable  to  the  plaintiff  in  error  as  the  law  requires,  and 
ho  was  entitled  to.  Under  the  law,  in  this  case,  the  court 
should  have  instructed  the  jury  that  if  defendant  did  tes- 
tify to  a  fiict  which  was  not  true,  yet  if  he  believed  it  to 
be  true  at  the  time,  he  was  not  guilty.  In  cases  of  this 
kind,  the  intent  to  testify  falsely  and  the  falsity  of  the  tes- 
timony given  must  both  appear. 

A  new  trial  is  awarded  in  this  case  more  readily,  because 
we  are  satisfied  that  the  iadictmeat  is  insufficient  to  war- 
rant a  conviction. 

Judgment  reversed. 


HOLDRIDGE   V8.   CUBBEDGE. 

1.  Where  a  ground  of  a  motion  for  a  new  trial  was  that  the  court  refused 
to  f^ive  certain  requests  in  charge,  and  the  court  stated  that  he 
refused  these  requests  because  they  had  previously  been  given  in 
his  charge  to  the  jury,  the  charge  not  being  in  the  record,  this 
court  will  not  grant  a  new  trial.  All  that  the  court  is  required  to 
do  is  to  submit  fairly  and  fully  the  law  as  ap]>licable  to  any  theory 
of  the  case  growing  out  of  the  testimony.  When  this  is  done,  he 
may  refuse  any  request  coming  from  any  source,  and  the  parties 
must  be'siitisfied. 

2.  There  was  no  error  in  refusing  to  give  the  sixth  request,  and  charg- 
ing in  lieu  thereof  as  the  court  did. 

3.  The  verdict  is  supported  by  the  evidence. 
October  16, 1883. 

Charge  of  Court.  Practice  in  Supreme  Court.  Prac- 
tice in  Superior  Court.  New  Trial.  •  Before  Judge  Sim- 
mons.   Houston  Superior  Court.     April  Term,  1883. 

Cubbedge  sued  Holdridge  for  services  in  selling  a  lot  for 
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Ho) 


latter.  DefcnJatit  <\exim\  liability,  and  asserled  that 
'-■("iiia-lioii  with  tiie  propi-rly  was  only  tliut  of  an  a^'eiit, 
ich  w:is  known  to  plairiti/T,  and  tliat  tiie  property  liad 
;o  been  sold  by  the  owner  hinisolf  without  the  interven- 
1  '>f  plauitiir.     A  tria]  was  had  first  in  tlie  county  court, 

a  jud-iiient  was  rendered  for  tlie  plaiutiir.     The  t-ase 
!  tarried  to  the  superior  court  by  appeal, 
t  is  only  necessary  to  stale  that  tesltjurmy  was  intro- 
«''i  to  show  that  the  property  was  originaJly  placed  in 

hands  of  the  real  estate  a-eut  for  sale  at  i|!:..Oi)0.00,  and 

■  ultimately  part  of  it  only  was  sold  at  i|!2,:>iiri.0fl. 

lie  court  was  requested  to  cliarge  that,  '■  if  Iloldridjie 
'Io.ml  plaintiff  to  sell  the  entiie  property  for  ii.'i ,000.00, 
'le  sold  only  a  part  of  if  for  $2,500.00,  lie  was  not  en- 
J  to  commissions  for  tJie  part  sold."  This  was  re- 
d;  and  instead  the  court  charged,  "  I  charfic  that  if  he 
employed  to  sell  tlie  whole,  and  he  sold  only  a  part, 
E.,ldrid-e  ratified  such  sale,  and  the  dwd  was  made 

■  f  It,  then  he  can  recover  for  the  whole  part  sold." 
lejiiry  found  for  the  plaintiff.     Defendant  moved  for 
«■  trial,  which  was  refused,  and  he  excepted. 

-  L.  Grice,  by  brief,  for  plaintilT  in  error. 

■SCAN  &  Miller,  for  defendants. 

iDFOEiD,  Justice. 

fendant  in  error  brought  his  action  ajzainst  plaintiff 
qrupon  account,  and  reccvi-.cd  judgment.  Defendant 
li  for  a  new  trial  upon  several  t^rouniis,  which  was 
"led  by  the  court,,  and  defendant  excepted,  and  brinya 
ise  here  fnr  review. 

riie  motion  for  new  trial  contains  five  requests  to 
;  the  .jury  by  defendant,  and  the  court  says  tiiat  he 
■d  these  requests,  because  they  had  previously  been 
in  his  cltarge  to  the  jury.  The  charge  of  llie  court 
It  been  brought  up  by  the  plaintilf  in  error,  so  tiiat 
B  to  infer  that  the  court  is  right ;   that  these  requests 
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Willi  ef  at.  v8.  Wool  bright,  executor,  et  al. 


had  been  given  in  his  charge.  The  party  alleging  error 
must  show  it  by  the  record.  The  court  was  not  compelled 
to  give  a  request  in  charge  to  the  jury,  however  mani- 
festly correct,  if  the  same  iiad  been  fully  and  fairly  given 
before  the  recjuest  was  made.  All  that  the  court  is  re- 
quired to  do  is  to  submit  fairly  and  fully  to  the  jury  the 
law,  as  applicable  to  any  theory  of  the  case  growing  out  of 
the  testimony.  When  this  is  done,  he  may  refuse  any  re- 
quest coming  from  any  source,  and  the  parties  must  be 
satisfied. 

2.  There  was  no  error  in  refusing  to  give  the  sixth  re- 
quest, and  in  lieu  thereof  charging  as  he  did. 

3.  The  verdict  is  supported  by  the  evidence,  and  the 
new  trial  should  have  been  refused. 

Judgment  affirmed. 


Wall  et  al.  vs.  Woolbrtqht,  executor,  et  al- 

Certain  complainants  obtained  a  decree  against  the  defendants,  by 
which  the  latter  were  authorized  to  raise  their  mill-dam  to  a  cer- 
tain height,  and  it  was  provided  that  the  defendants  should  clear 
their  pond  of  all  timber.  They  were  allowed  six  months  from  the 
rendition  of  the  decree  so  to  do,  and  it  they  failed  to  clear  the 
pond  of  timber  within  that  time,  it  was  to  be  abated  as  a  nuisance- 
After  the  expiration  of  the  time  allowed,  complainants  filed  an 
affidavit  witli  the  clerk  of  the  superior  court,  stating  that  defen- 
dants had  failed  to  clear  their  pond;  and  thereupon  the  clerk 
issued  a  process  directed  to  the  sheriff,  commanding  him  to  pull 
down  defendants'  dam  and  abate  the  same  as  a  nuisance.  To  this 
process  defendants  filed  an  affidavit  of  illegality.  The  jury  found 
in  favor  of  the  illegality,  and  the  judge  quashed  the  process: 

Held,  that  the  clerk  had  no  power  to  issue  such  process,  and  what- 
ever errors  may  have  been  committed  on  the  trial  r*  the  issue,  the 
quashing  of  the  process  was  right,  and  a  new  trial  will  not  be 
granted. 
October  2, 18S3. 

Nuisance.  Process.  Equity.  Decree.  Clerk  of  Supe- 
rior Court.  Before  Judge  Clakk.  Terrell  Superior  Court- 
May  Term,  1883. 

Reported  in  the  decision. 
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Wall  ftoLm.  Wootbright.  execnlot,  €l  oL 
-  C.  HoYL,  for  plaintiffs  in  error. 
.  G.  Parks  ;  J.  H.  Gubbry,  for  defendant. 

kNDFORD,  Justice. 

'he  plaintiffs  in  error  obtained  a  decree  againnt  the 
jndaats  in  error,  whereby  the  defendants  were  aiithor- 
1  to  raise  their  mill-dam  to  a  certain  height,  and  that 
defendants  shouid  clear  their  pond  of  all  timber ;  and 
y  were  to  have  six  months  from  the  rendition  of  the 
ree  so  to  do ;  and  if  they  failed  to  clear  the  pond  in  thia 
e  of  the  timber,  then  the  same  should  be  abated  as  a 
sance.  The  plaintiffs,  after  the  expiration  of  the  time 
iwed  for  the  clearing  the  pond  of  timber,  filed  an  affi- 
it  with  the  clerk  of  the  superior  court,  in  which  they 
ed  that  the  defendants  had  failed  to  clear  the  pond  of 
ber.  Thereupon  the  clerk  issued  a  certai  n  process  direct- 
X)  the  sheriff,  commanding  him  to  pull  down  defendants' 
[I  and  abate  the  same  as  a  nuisance.  To  this  process 
indants  filed  their  affidavit  of  illegality  on  several 
unds,  and  upon  the  trial  of  this  illegality  the  jury  found 
issue  in  favor  of  the  affiants,  the  defendants.  The  plain- 
i  made  a  motion  for  new  trial  on  several  grounds,  which 
i  refused  by  the  court,  and  this  refusal  is  assigned  for 
ar. 

fnder  the  decree  rendered  in  this  case,  the  clerk  of  the 
erior  court  had  no  power  to  isisiie  the  process  which  he 
,  and  the  same  was  null  and  void.  So  it  would  not  mat- 
whai  errors  of  law  the  court  might  have  committed  on 
trial  of  the  issues  formed  on  the  illegality,  or  wliether 
verdict  of  the  jury  was  in  accordance  with  or  against 
evidence.  They  did  find  in  favor  of  the  illegality  of  the 
cess,  and  the  same  was  quashed  by  the  court.  This 
;ment  of  the  court  was  right.  The  clerk  of  the  court 
Id  not  execute  this  decree  in  this  way.  Uie  judgment 
he  court  below  in  overruling  the  motion  for  new  trial 
iffirmed. 
udgment  affirmed. 
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Thk  Mayor,  etc.,  of  Savannah  vs.  Donnelly. 

Where  a  municipal  corporation  gave  express  permission  to  an  indi- 
vidual to  open  a  ditch  across  a  street  in  the  city,  in  order  to  con- 
nect tiie  water  pipes  of  a  private  person  with  the  water  works  be- 
longing to  the  city,  this  was  in  effect  the  opening  of  the  ditch  by 
the  city  itself;  it  was  the  act  of  the  city,  and  the  latter  became 
liable  for  any  damage  which  might  accrue  to  any  person  by  reason 
of  the  careless  and  negligent  manner  in  which  the  work  w^as  dona 
It  was  the  duty  of  the  city  to  have  superintended  and  overlooked 
the  work  which  it  permitted  to  be  done  on  its  streets,  and  to  have 
seen  that  it  was  done  in  such  manner  that  no  injury  should  come 
to.  passers  on  the  street  from  defects  therein. 

December  21, 1883. 

Municipal  Corporations.  Damages  .  Negligence.  Street^ 
and  Sidewalks.  Before  Judge  Harden.  City  Court  of 
Savannah.     May  Term,  1883. 

Donnelly  brought  case  against  the  Mayor,  etc.,  of  Savan- 
nah to  recover  damages  to  himself  and  his  horse,  caused 
by  falling  into  an  excavation  or  ditch  on  one  of  the  streets 
oi*  the  city.  The  evidence  showed  that  plaintiff  was  riding 
along  Bay  street,  a  populous  thoroughfare,  about  seven 
o'clock  p.  M.,  when  his  horse  went  into  a  ditch  which  had 
been  dug  nearly  across  the  street  for  the  purpose  of  con- 
necting a  water  main  with  a  private  building,  and  had  only 
been  partially  filled  up;  that  this  ditch  had  been  dug  by 
one  Masters,  a  licensed  plumber,  under  a  permission  from 
the  health  officer  of  the  city,  which  specified  that  the  work 
should  bo  completed  between  sunrise  and  sunset  on  Septem- 
ber 26, 1883,  and  that  the  earth  should  be  well  lined  when 
the  ditch  was  closed.  The  municipal  ordinances  touching 
the  regulations  of  the  water  works  and  water  pipes  were 
introduced,  and  also  testimony  to  show  that  Masters  had 
given  a  bond  for  the  faithful  performance  of  his  duty  as  a 
plumber,  and  to  show  the  extent  of  the  injury,  which  it  is 
unnecessary  to  set  out  in  detail. 

The  jury  found  for  the  plaintiff  $1,500.00.     Defendant» 
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ived  for  a  uew  trial  on  the  ground,  among  others,  tl 
I  court  refused  to  charge  the  request  st't  out  in  tlie  ( 
ion.  The  motion  was  overnilecl,  and  dfleiuhuits  > 
;)ted. 

B.  C.  Cl'snisgiiam,  for  plaintiff  in  error. 

R.  R.  R[cii.'\BDs,  for  defendant. 

.AXDFORD,  Justice 

upon  the  trial  of  this  case,  the  court  was  requp4o(l 

Jnsel   for  plaintiffs  in  error,  who  were  derendants 

J  case,  to  charge  the  jury,  "The  granting  of  pi-Tmiss 

Misters,   to  malcp    reiJ.iifs   or  iinprovemenls   in    i 

pp]y  pipe  for  Dickerson,  was  lawful  and  innocent 

elf,  and  cast  no  obligation  on  tlie  city  to  fiupi'rintt 

"'     '     "■  "      ■ "  "7ork,  to  see  that  it  was  properly  do. 

as  in  fact  car^Ies^ly  and  negligcn 

would  not  be  liable  for  damages,  ■ 

condition  of   tlie  street  was   hroii, 

;her  autually  or  constructively,"  wli 

efuwed  to  give  in  cliarge  to   the  ji 

ground  of  error  assigned  here. 

rt  did  right  to  refuse  this  re(iuest.    ' 

ithorized  and  gave  express  periniss 

a  ditcli  across  n  street  in  tho  city, 

pipes  of  a  private  person  with  wt 

I  the  city,  was  in  etl'ect  opening 

elf.     It  was  the  act  of  the  city ;  am 

daniages  which  miglit  accrue  to  i 

'  the  careless  and  negligent  niiinnei 

done.  It  was  the  duty  of  tiie  cily  to  li 

jverlooked  the  work  whicii  it  pen 

ta  streets,  and  to  have  seen  to  it  J 

n  such  a  manner  that  no  injury  sho 

ssing  along  the  street  from  any  del 

question  of  notice,  for  these  reason! 
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The  charge  of  the  court,  upon  the  whole,  was  fair  and 
impartial,  and  contained  a  full  and  correct  exposition  of 
the  law  of  the  case ;  so  the  judgment  of  the  court  below 
is  affirmed. 

Judgment  affirmed. 


Lee  vs.  The  State  of  Georgia. 

The  evidence  in  this  case  is  not  sufficient  to  show  the  guilt  of  the 
accused  beyond  a  reasonable  doubt,  and  the  verdict  is  contrary  to 
law  and  evidence. 

December  21, 18S3. 

New  Trial.   Criminal  Law.   Before  Judge  Adams.    Chat- 
ham Superior  Court.     March  Term,  1883. 

Major  Lee  was  indicted  for  the  murder  of  Elbert  Lee. 
The  evidence  for  the  state  was,  in  brief,  as  follows :  On  the 
14th  of  December,  J  880,  the  deceased,  J.  B.  Lee,  his  cousin, 
and  the  defendant,  a  negro  boy  about  sixteen  years  of  age, 
who  was  in  the  employment  of  the  deceased,  had  gone  to 
Savannah  from  Bulloch  county  for  the  purpose  of  selling 
some  cotton,  and  after  doing  so,  were  returning  home,  and 
camped  by  the  roadside  about  ten  miles  from  Savannah. 
J.  B.  Lee  awoke  at  a  time  which  he  supposed  to  be  about 
day  or  a  little  before,  but  as  the  moon  was  shining  that 
night,  he  could  not  be  positive  as  to  the  time.  He  felt 
that  he  was  injured,  but  at  the  time  could  not  tell  how. 
He  saw  the  defendant  standing  in  about  the  same  position 
near  the  camp  fire  in  which  he  had  been  when  the  witness 
retired.  Lee  asked  him  if  he  had  fed  the  horses,  and  upon 
receiving  a  negative  answer,  asked  him  to  throw  them  a 
bundle  of  fodder,  as  he  (Lee)  was  "  bad  oflF."  He  also  saw 
En)ert  Lee,  and  noticed  that  one  of  his  eyes  seemed  to  be 
hurt  and  appeared  to  have  been  bleeding,  as  his  clothes 
were  also  bloody.  The  deceased  started  in  the  direction 
of  the  railroad,  which  was  near  by ;  and  J.  B.  Lee  told  the 
defendant  to  catch  him,  and  not  let  him  go  on  the  rail- 
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d.     The  defendant  started  after  him,  and  J.  B,  Lee 
;ld  recollect  no  more  untU  some  time  afterwards,  when 
arrived  and  he  was  carried  away.     He  did  not  knon 
ather  the  defendant  had  retired  that  night  or  not.  There 
i  an  old  cover  near  the  fire  when  he  became  conscious, 
though  defendant  had  dropped  it  there.    He  remeiU' 
ed  seeing  another  party  encamped  a   short  distance 
ly,  variously  estimated  at  from  fifteen  to  thirty  yards, 
stated  that  he  saw  them  like  shadows,  and  that  the^f 
»ppeared  from  his  sight.    About  eight  o'clock  in  the 
ruing,  another  party  passed  the  scene  of  the  crime. 
1  seeing  the  wagon  standing  still,  the  mules  roaming 
Hit,  and  the  defendant  squatting  near  the  fire,  tbey 
amented  on  these  facts,  and  wondered  why  matters  re- 
ined in  such  a  condition  in  the  morning.     When  oppo- 
I  the  camp  they  stopped,  and  thereupon  the  defendant 
ae  forward  and  told  them  that  about  an  hour  after  the 
)  Lees  and  he  had  laid  down  on  the  night  previous,  be 
i  sleeping,  and  heard  J.  B.  Lee  call  to  Elbert  Lee  to  help 
1,  but  did  not  wake  up  until  some  one  stepped  ovei 
i;  tJiat  he  then  woke  up  and  found  that  Elbert  Lee 
i  badly  injured;  that  he  saw  a  large  black  negro  with  a 
idle  in  one  hand  and  a  crooked  stick  in  the  other,  who 
at  off  towards  the  railroad,  got  upon  it  and  hallooed; 
t  be  then  heard  some  one  talking  in  that  direction, 
also  said  that  the  injury  must  have  been  inflicted  with 
I  it  was  bloody,  and  urion  being  told 
I  bloody,  he  said  that  he  had  washed 
ited  that  the  neighboring  camp  was 
r  this  was  done ;  that  there  was  a  mam 
ays,  and  that  he  did  not  go  over  to  fell 
ise  he  was  afraid  of  the  woman.    He 
)ut  daylight  a  man  came  by,  and  he 
the  latter   was  going,    and  was   told 
ifter  Elbert  Lee  was  hurt,  he  got  up 
ain  tree  and  fell  beside  it;  that  he 
d  Lee's  pnckets,  knowing  that  he  had 
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money  about  him,  but  found  none  5  that  ne  found  some 
money  upon  J.  B.  Lee,  and  returned  t  to  him  after  he 
became  conscious;  that  he  had  seen  them  count  their 
money  on  the  night  before ;  that  he  washed  Elbert  Lee's 
head  on  the  night  of  the  injury.  The  two  L3es  were  car- 
ried to  Savannah  by  the  passing  wagons,  and  Elbert  died 
from  the  effects  of  his  injuries.  The  physician  who  ex- 
amined them  stated  tliat  the  injury  to  Elbert  Lee  must 
have  been  done  with  a  blunt  instrument,  such  as  a  stick; 
and  if  J.  B.  Lee  had  been  struck  with  an  axe,  it  must  have 
been  with  the  side  of  it.  The  defendant  went  with  the 
wagoners  to  Savannah  and  returned  with  them  to  Bulloch 
county.  Two  of  them  stated  that  he  was  quite  silent  un- 
til the  return  trip,  when  he  became  quite  talkative,  be- 
coming more  quiet  again  upon  reaching  home.  Two  of  the 
party  who  camped  near  the  Lees  were  sworn,  and  testiied 
that  they  encamped  there  about  twelve  o'clock  at  night, 
and  left  about  daylight  the  next  morning;  that  when  they 
pftched  their  camp  some  one  was  moving  about  the  camp 
of  the  Lees,  whom  they  took  to  be  a  negro  boy ;  that  there 
was  no  passing  between  the  two  camps ;  that  during  the 
night  they  heard  some  one  groaning,  but  supposing  that 
it  was  some  one  who  was  sick  or  who  had  probably  been 
on  a  spree,  they  paid  no  particular  attention  to  it.  When 
they  arose  the  next  morning,  they  saw  nobody  except  the 
negro  boy  standing  or  walking  about  the  fire.  J.  B.  Lee 
testified  that  when  they  lay  down  that  night,  the  axe  was 
lying  "  right  between  the  wood." 

The  jury  found  the  defendant  guilty,  and  recommended 
him  to  the  extreme  mercy  of  the  court.  He  moved  for  a 
new  trial  on  various  grounds,  among  them  that  the  verdict 
was  contrary  to  law  and  evidence.  The  motion  was  over- 
ruled, and  he  excepted. 

R.  Falligant,  for  plaintiff*  in  error. 

C.  Anderson,  attorney  general;  W.  G.  Charlton, solici- 
tor general,  for  the  state. 
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AXOFOHD,  Justice. 

riie  plaintiff  in  error  was  indioterl  for.  ami  found  piiilty 
murder.  He  moved  for  a  new  trial  on  many  frrounds, 
icli  was  refused  by  the  court,  and  lie  prosecutes  iJiiiH 
it  of  error  to  review  and  reverse  the  jndi;nient  refusing 
■-  new  trial  prayed  for, 

[t  will  be  necessary  to  notice  but  one  of  the  assignments 
error  in  this  case,  and  that  is,  "  the  verdict  of  the  jury 
roiiirary  to  the  law  and  evidence  in  the  case," 
'Mnntl  and  reasonable  certainly  is  all  that  can  be  ex- 
■tcd  in  legal  investi^ralion.     In  all  civil  cases,  Ihe  pre- 
iderance  of  testimony  is  considered  siiJlicieiit  to  produce 
tifal  conviction.     In  criminal  cases,  a  greater  fitreiif;th 
Tienlal  conviction  is  held  necessary  to  justify  a  verdict 
piilty."     Code,  §3749.     The  testimony  should   be  so 
ini;  and  conclusive  as  to  exclude  from  tlie  minds  of  the 
y  every  reasonable  doubt  as  to  the  guill  of  tlie  accused, 
plying  these  principles  to  the  facts  in  this  ca-^e,  in  tlie 
t  place  the  weight  of  the  evidence  is  not   suliiricnt  to 
duce  a  belief  that  the  accused  was  guilty  of  the  offence 
ii  which  he  is  charged.     Tliis  amount  of  testimony  is 
uired  in  a  civil  case  to  justify  a  verdict ;  but  in  a  crim- 
I  case  there  must  be  a  greater  strength  of  menial  on- 
ion to  justify  a  verdict  of  guilty.     The  tcsliniony  in 
atisfactory.     No  one  c;ui  read  it  ;ind 
.efendant  is  guilty,  much  less  can  iie 
easonable doubt.     While  we  hesitate 
n  this  ground,  yet  our  convictions  of 
nee  in  this  case  is  considered,  leave 
to  set  aside  this  verdict  and  award  a 
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Bell  vs.  McDuffie. 

1.  While  no  prescribed  form  is  essential  to  the  validity  of  a  deed  to 
land,  yet  the  instrument  must  be  sntlicient  in  itself  to  show  that 
the  intention  of  the  parties  was  to  convey  the  land. 

(a.)  An  instrument  in  the  following  terms  was  not  a  deed,  but  a  con- 
tract to  convey,  in  the  nature  of  a  bond  for  title : 
"  Received  of  Captain  G.  A.  Cooper  sixty-three  dollars  in  part  pay- 
ment of  lot  fronting  on  Simpson  street,  and  running  back,  .  .  . 
The  balance  is  one  hundred  and  twelve  dollars,  to  be  paid,  com- 
mencing January  2.'5,  '75,  in  monthly  installments,  as  may  be 
agreed  in  drinks  approximating  ten  dollars."  (This  was  signed 
in  presence  of  witnesses,  one  of  whom  was  a  justice  of  the  peace. 
Under  it  the  following  appeared,  also  signed) :  *'  By  agreement, 
if  Captain  Cooper  should  fail  to  meet  the  terms  of  the  agreement, 
the  property  reverts  to  Elyea,  the  maker,  or  heirs,  on  returning 
money  and  legal  interest  from  the  date  of  payments." 

2.  Where  land  had  been  sold,  a  part  of  the  purchase  money  paid,  a 
bond  for  titles  given,  and  a  note  of  the  purchaser  held  for  the  bal- 
ance, the  title  remaining  in  the  vendor  when  a  judgment  against 
him  was  recovered  was  subject  to  levy  and  sale  under  the  fi.  fa. 
issued  thereon. 

(a.)  S'imhle^  that  the  purchaser  under  the  levy  would  acquire  just  so 
much  interest  as  the  defendant  in  execution  had  at  the  date  of  the 
judgment.  Not  decided,  because  the  question  is  not  before  the 
court. 

February  2,  ItSK 

Deeds.  Title.  Contracts.  Judgments.  Liens.  Ven- 
dor and  Purchaser.  Before  Judge  Hammond.  Fulton 
Superior  Court.     April  Term,  1883. 

A  fi.  fa.  in  favor  of  McDuffie  against  T.  M.  Elyea  was 
levied  on  a  lot  which  was  claimed  by  Bell.  The  claimant 
relied  upon  the  instrument  made  by  Elyea  to  Cooper^ 
which  is  set  out  in  the  decision,  and  which  was  dated  Oc- 
tober 2, 1874,  while  the  judgment  of  plaintiff  was  rendered 
October  9.  Payments  were  made  under  this  instrument 
at  various  times  thereafter,  and  a  deed  was  made  Decem- 
ber 23, 1874. 

The  jury  found  the  property  subject.  Claimant  moved 
for  a  new  trial,  on  the  following  among  other  grounds: 
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1.)  Because  the  court  ruled  that  the  paper  from  Elye 
jooper  was  not  a  deed,  but  a  bond  for  titles, 
'2.)  Because  the  court  charged  as  follows:  "That 
>y  (the  jury)  believed  from  the  evidence  that  all  tl 
rchase  money  named  in  the  boud  for  titles  introduce 
evidence  had  not  been  paid  to  the  defendant  in  thej 
at  the  date  of  the  judgment  against  him,  the  jui 
luld  find  the  property  levied  upon  subject  to  the  eai 

3.)  Because  the  verdict  was  contrary  to  law  and  ev 

ace. 

Che  motion  was  overruled,  and  claimant  excepted. 

/AKDLEK,  Thomson  &  Candler,  for  plaintiff  in  error. 

JOLLIER  &  Collier,  for  defendant, 

LL,  Justice. 

rhis  record  makes  two  questions  to  be  determined  I 
s  court.  It  is  insisted  that  the  judge  erred  in  chargir 
I  jury  that  an  instrument  in  these  terms — "  Received  i 
plain  G.  A.  Cooper  sixty-three  dollars  in  part  paymei 
ot  fronting  on  Simpson  street,  and  running  back,  et 
3  balance  is  one  hundred  and  twelve  dollars,  to  be  pai 
amencing  January  23,  '75,  ip,  monthly  installmeni 
may  be  agreed  in  drinks  approximating  ten  dollars 
I  signed  Theo.  M.  Elyea  in  presence  of  witnesses,  one 
om  was  a  justice  of  the  peace,  dated  October  27,  18T- 
nediately  under  it  the  following  appears,  also  sign* 
said  Elyea:  "By  agroemant,  if  Captain  Cooper  shou 
to  meet  the  termi  of  the  agreement,  the  property  r 
ts  to  Etyea  or  heirs,  on  returning  money  and  leg 
erest  from  date  of  payments  " — was  not  a  deed  "  und 
ich  title  to  the  land  therein  described  passed  betwet 
I  parties,  but  in  law  was  only  a.  bond  for  titles,"  ai 
it  if  they  believed  from  the  evidence  that  the  lai 
med  ia  the  bond  for  titles  introduced  in  evidence  hi 


266  SUPREME  COURT  OF  GEORGIA. 


Bell  V8,  McDnffie. 


not  been  paid  to  the  defendant  in  the  ^fi,Ja.  at  the  date  of 
the  judgment  against  him,  they  should  find  the  property 
levied  on  subject  to  the  Ji.  fa. 

The  f.  fa.  levied  on  these  premises  issued  upon  a  judg- 
ment obtained  by  McDuffie  against  Elyea,  only  four  days 
after  this  instrument  Was  executed,  which  seems  to  have 
been  levied  before  this  paper,  or  a  deed  subsequently 
made  in  pursuance  of  this  contract  by  Elyea  and  his  wife 
to  Cooper,  had  been  put  upon  record. 

1.  While  it  is  true  that  no  prescribed  form  is  essential 
to  the  validity  of  a  deed  to  land,  yet  the  instrument  must 
be  sufficient  in  itself  to  show  that  the  intention  of  the  par- 
ties was  to  convey  the  land.  Code,  §2692 ;  32  6?a.,  170. 
Taken  as  a  whole,  the  very  reverse  of  such  an  intention  is 
apparent  from  this  paper.  The  title  was  retained  doubt- 
less as  a  security  for  the  portion  of  the  purchase  money 
that  remained  unpaid.  If  failure  was  made  in  the  payment, 
then  the  contract  was  to  be  at  an  end,  and  the  vendor  was 
to  return  to  the  vendee  such  portion  of  the  purchase 
money  as  he  had  received,  With  interest  from  the  time  of 
payments;  the  title  was  not  to  pass  until  the  purchase 
money  had  been  fully  paid.  The  judge  of  the  euperior 
court  did  not  err  in  holding  the  writing  to  be  an  agreement 
to  sell,  and  not  a  conveyance,  as  was  evidently  his  meaning 
in  instructing  the  jury  that  it  was  not  a  deed,  but  a  bond 
for  titles,  which  form  of  expression  is  only  a  usual  and  cus- 
tomary mode  of  distinguishing  a  contract  to  convey  from  a 
deed,  and  which  would  be  more  easily  comprehended  by 
the  jury  than  if  he  had  spoken  with  technical  accuracy 
and  propriety. 

2.  Tlie  defendant  in  this  execution  had  the  title  to 
and  property  in  this  land  at  the  date  of  the  judgment, 
which  it  bound,  and  upon  which  it  was  a  lien  until  it  was 
satisfied.  Code,  §3582.  This  court  in  Hardee  V8.  McMi- 
chael^  68  ^a.,  678,  upon  a  careful  review  of  its  prior 
decisions  upon  this  question,  held  that  where  land  was 
sold,  a  part  of  the  purchase  money  paid,  a  bond  for  titles 
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reii,  and  a  note  of  the  purchaser  lie'.d  for  the  balance 

e  title  remaining  in  the  vendor  was  suliject  to  levy  am 

le  under  aj?.  fa.  against  liim.     Tins  case  also  Meenis  ti 

(ermine  the  extent  of  the  interest  the  purchaser  unde 

is  levy  would  acquire,  namely,  just  so  much  as  the  de 

idant  in  execution  had  at  the  time  the, jiidi;ment  wa 

ire  was  no  issue  made  or  tried  as  t 

resent  case,  it  may  he  doubtful  ifw' 

i  upon  it.     6S  G<i.,  S 1 7.     When  it  i 

a  proper  form,  it  will  he  our  duty  ti 

ill  not  anticipate  that  it  will  be  in 

;n  it  arises  and  is  presented  for  adju 

t  is  not  only  sustained,  hut  requirec 

is  case,  and  there  was  no  error  in  re 

'  trial. 


The  State  op  Georoia. 

in-laof  acts  aremmlo  criminal ;  lirat,  wher 
srl8  lo  his  own  use  an  ardfle  entrusted  Xi. 
■e  he  otherwise  <Iis|Hi»es  i.>t  the  article,  hu 
wiier  and  without  hU  eoinent,  iinil  with 
ill  value  or  markiit  price  of  the  article  upoi 

entrusted  to  Uie  deffiuLiut  iii  Fulton  county 
t  to  use  a  ttpecilied  portion  of  the  coupon 
the  di^itinctengatri'MU-nt  that  upon  rfachiuj 
lis  point  of  dentiuatioti,  he  would  return  tlii 
of  the  coupons,  lu  the  |iarty  who  entrustei 
he  faileil  V>  do,  afler  repealifl  dematnl  b; 
e.  He  was  brotieht  back  to  Kiilton  county 
on  of  the  prosecution,  a  demiind  wns  mad 
alue  or  market  price  of  the  ticket  and  oou 
1  tT  respin'l ; 

Icient  \a  warrant  a  verdict  of  guilty  of  lar 
on  county. 


:«eny.   Before  Judge  Hamuond.    Ful 
April  Term,  1883. 
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Soule  vs.  The  State. 


Defendant  was  indicted  for  larceny  after  trust.  The  evi- 
dence showed,  in  brief,  as  follows :  He  desired  to  go  from 
Atlanta,  Georgia,  to  Jacksonville,  Florida,  and  purchased 
from  one  Shelton  a  ticket  for  that  purpose.  The  ticket 
was  a  round-trip  ticket  with  coupons  for  passage  from 
Chicago  to  Jacksonville  and  return.  As  the  coupons  were 
not  good  if  detached,  defendant  was  entrusted  with  the  en- 
tire ticket  to  use  the  coupons  to  Jacksonville  and  retura 
the  balance.  One  Kattenhorn  went  security  for  defend- 
ant, so  that  the  latter  could  obtain  the  ticket,  and  he  was 
the  person  charged  in  the  indictment  to  have  been  de- 
frauded. After  reaching  Jacksonville,  defendant  was  called 
upon  both  by  telegram  and  by  personal  application  lo  re- 
turn the  ticket,  but  failed  and  refused  to  do  so.  He  was 
bro::.ght  back  to  Atlanta  under  a  requisition  from  the  Gov* 
ernoi  cf  Georgia,  was  carried  before  a  committing  magis- 
trate, and  Kattenhorn  made  demand  upon  him  for  the 
tickets  or  their  price,  $50.00,  but  defendant  did  not  com- 
ply with  the  demand.  The  ticket  contained  a  limit  on  its 
use.  which  expired  before  the  prosecution  was  begun. 

Defendant,  in  his  statement  claimed  to  have  lost  the 
ticket.  He  was  convicted,  moved  for  a  new  trial  on  the 
grounds  set  out  in  the  decision,  which  was  overruled,  and 
he  excepted. 

0.  D.  Hill  ;  Frank  L.  Haralson,  for  plaintiff  in  error. 

B.  H.  Hill,  solicitor  general,  by  brief,  for  the  state. 
Hall,  Justice. 

The  defendant  was  indicted,  tried  and  convicted,  under 
§4422  of  the  Code,  for  the  offence  of  larceny  after  a  trust. 
A  motion  was  made  for  a  new  trial,  and  refused,  upon  the 
following  grounds : 

(1.)  That  the  verdict  is  contrary  to  law  and  evidence. 

(2.)  Because  the  court  erred  in  charging  that,  if  the 
defendant  did  not  fraudulently  convert  the  tickets  to  his 
own  use  in  Fulton  county,  the  jury  should  look  further  to 
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evidence  to  see  whether  he  disposed  of  them  out 
I  connty,  without  the  consent  of  the  owner  or  baik 
'.  to  his  injury,  and  whether  he  failed  or  refused  to  pi 
r  to  the  owner  or  bailor,  on  demand,  the  full  value  ■ 
rfcet  price  of  said  tickets  in  said  county ;  that  if  they  four 
lid  dispose  of  them  outside  of  the  county  and  witho' 

consent  of  the  owner  or  bailor,  and  to  his  injury,  ai 
irwards,  in  said  county,  he  failed,  on  the  demand  of  tl 
ler  or  bailor  made  in  this  county,  to  pay  over  the  fii 
ue  or  market  price  of  them,  he  would  be  guilt 
it  they  would  observe  that  there  were  two  propos 
is:  First,  did  he  convert  the  tickets  in  this  countj 
ond.  did  he  dispose  of  them  without  this  county  at 
hout  the  consent  of  the  owner  or  bailor,  and  on  his  d 
nd  in  this  county,  fail  topay  over  to  him  their  full  vali 
market  price,  and  if  either  of  tho'ie  propositions  we 
nd  to  be  true,  it  would  be  their  duty  to  find  him  guilt 
3.)  Because  the  proof  showed  that  at  the  time  of  tl 
iiand  made  in  this  county,  the  article  was  of  no  valu 
4.)  Because  the  railroad  ticket  and  coupons  entrusti 
lefendant  had  no  legal  value. 

5.)  Because  there  was  no  sufficient  proof  of  any  co 
sion  of  the  article  entrusted  by  defendant,  lie  liavir 
lis  statement  averred  that  he  had  lost  the  same. 
Tie  only  one  of  these  grounds  confidently  relied  upon  f 
iversal  of  this  judgment  is  the  second ;  and  we  are 
nion  that  the  law  was  stated  in  that  ground  as  favc 
f  to  the  defendant  as  was  allowable  under  the  sectii 
the  Code  above  cited  and  the  various  decisions  of  tl 
rt  thereunder, 

liere  is  no  doubt  that  the  ticket  in  q^uestion  was  e 
ited  to  the  defendant  in  Fulton  county,  with  a  rig 
ise  a  specified  portion  of  the  coupons  thereto  attache 
h  the  distinct  engagement  when  hp  reached  Jackso 
e,  Kla.,  his  point  of  destination,  he  would  return  tl 
;et,  with  the  balance  of  the  coupons,  to  the  party  e 
iting  him  with  it,  at  Atlanta.    There  is  equally  as  litt 
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doubt  that  he  was  repeatedly  called  upon  by  telegram  and 
otherwise  to  fulfill  his  engagement,  and  that  he  took  no 
notice  of  tliese  several  urgent  requests.     He  was  seen  with 
the  ticket  in  Jacksonville,  Florida,  and  advised  to  return 
it,  which  he  refused  to  do.     He  was  brought  back  to  At- 
lanta, and  in  Fulton  county,  before  the  institution  of  the 
prosecution,  a  demand  was  made  on  him  there  for  the  full 
value  or  market  price  of  tlie  ticket  and  coupons,  with 
which  he  failed  to  comply.     A  charge  has  been  seldom 
more  completely  sustained  by  proof  than  in  this  instance. 
Every  requirement  of  the  law  under  which  he  was  in- 
dicted has  been  fully  met.     It  was  shown  that  he  was  "  en- 
trusted-' with  this  ticket  and  the  coupons  for  a  specified 
purpose  ;  he  fraudulently  converted  the  same  to  his  own 
use  without  the  consent  of  the  person  entrusting  them  to 
him,  and  to  his  injury,  and  without  paying  to  him,  on  de- 
mand at  the  place  where  they  were  so  entrusted,  either 
the  full  value  or  market  price  thereof.     Code,  §4422.    In 
the  case  of  McCay  vs.  The  State.,  15  Ga.^  205,  208,  which 
seems  to  have  been  well  considered,  Benning,  J.,  speaking 
of  this  statute,  and  applying  it  to  the  case  then  before  the 
court,  and  which  in  its  main  features  is  much  like  the 
present,  said :  "These  words  make  two  kinds  of  acts  crim- 
inal :    Firstj  that  in  which  the  party  fraudulently  converts 
the  article  to  his  own  use.     Second,  that  in  which  he  other- 
wise disposes  of  the  article,  but  to  the  injury  of  the  owner 
and  without  his  consent,  and  without  paying  him  the  full 
value  or  market  price  of  the  article.    In  the  first  kind,  the 
crime  is  complete  as  soon  as  the  party  fraudulently  con- 
verts the  article  to  his  own  use.    Nothing  more  need  hap- 
pen.    It  is  not  necessary  that  he  should  also  refuse  to  pay 
the  owner  the  full  value  or  market  price  of  the  article. 
In  the  second  class,     *     *     *     to  make  the  crime  com- 
plete, three  other  things  must  also  exist — an  injury  to  the 
owner,  the  non-consent  of   the  owner,  a  failure  to  pay 
the  owner  the  full  value  or  market  price  of  the  thing  dis- 
posed of,^'  and  as  we  think,  upon  demand  for  the  same. 
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In  Siidl  pa.  The  Siate,  50  Ga.,  219, 2-22,  where  no  demiirii 
id  refuaal  or  failure  to  account  for  the  full  vahie  or  mar 
ft  price  of  the  thing  coovertnd  was  alleged,  and  wher 
le  prosecution  proceeded  solely  upon  the  fraudulent  con 
?rsion,  this  court  required  that  fact  to  be  shown,  bn 
Ided,  that  they  would  not  say  that  such  fraudulen 
inversion  could  not,  in  any  case,  be  made  out  by  proo 
■  a  demand  and  refusal ;  that  circumstances  could  b 
nceived  of  where  a  demand  and  refusal  might  show  ver; 
early  that  the  use  was  originai!y  frcudu'ent.  Were  i 
■cessary  to  go  so  far,  we  would  be  inclined  to  hold  tha 
■cutnstances  exist  in  this  case  which  make  this  demam 
d  refusal  strongly  indicative  of  an  original  fraudulen 
tent  to  wrong  and  injure,  and  to  abuse  the  conlidenn 

the  party  reposing  this  trust  in  the  defendant.  Tli' 
tide  was  of  value  when  he  should  have  returned  it,  ac 
rding  to  his  undertaking,  and  when,  as  it  should  b 
•ally  presumed  from  all  the  facts,  he  fraudulently  con 
rted  it,  to  the  owner's  in,iury  and  against  his  coni^ent 
is  mockery  to  set  forth  that  it  had  ceased  to  he  of  valu^ 
len  the  demand  was  made,  and  at  the  place  where  i 
19  made.  It  was  of  value  when  it  was  converted,  am 
e  demand  was  for  its  value  or  its  market  price  at  tha 
ne.  The  limitation  put  upon  its  use  had  expired  at  th< 
ne  of  making  the  demand,  and  this  was  well  known  ti 
e  prosecutor,  who  was  not  ref[uired  to  do  a  vain  am 
igatory  thing,  and  who  attempted  nothing  of  the  sort. 
It  seems  to  us  that  the  allegation  by  the  del'end.iiiL  ii 
^  statement  that  he  had  lost  this  ticket  was  the  meres 
«test,  utterly  at  variance  with  other  controiliiig  fact; 
liieh  he  neither  explained  nor  denied.  While  the  jur 
igtit  trust  his  statement  and  act  upon  it  in  preference  t 
e  sworn  testimony,  it  was  optional  with  them  to  do  so 
ey  Baw  proper  to  give  it  no  weight;  and  neither  we  no 
e  judge  who  presided  at  the  trial  have  any  authority  t' 
view  their  action  in  this  respect- 
Judgment  affirmed. 


272  SUPREME  COURT  OF  GEORGIA. 

McAfee  d  al.  vt  Covington  et  al. 


f 

McAfee  et  al.  vs.  Covington  et  al. 

A  judgment  rendered  in  an  action  for  a  tort,  growing  out  of  the  wrong- 
ful conversion  of  personal  property,  is  not  a  contract  within  the 
meaning  of  that  provision  of  the  Federal  constitution  which  forbids 
a  state  to  pass  any  law  impairing  the  obligation  of  a  contract ;  oi- 
iteVf  if  the  judgment  were  founded  upon  a  contract.  Therefore,  a 
judgment  based  on  an  action  for  a  tort,  though  rendered  prior  to 
lS6d,  could  not  subject  a  homestead  set  apart  under  the.  state  con- 
stitution then  adopted. 

Febroary  9, 1S84. 

Judgments.  Contracts.  Torts.  Constitutional  Law. 
Before  Judge  Hammond.  Cherokee  County.  At  Cham- 
bers.    October  24, 1883. 

Covington  et  aL  filed  their  bill  against  McAfee  et  ah 
to*  enjoin  the  sale  of  certain  property  claimed  as  homestead 
property.  Subsequently,  by  amendment,  it  was  alleged 
that  the  sheriff  had  offered  the  property  at  public  outcry, 
that  it  was  bid  off  by  certain  purchasers,  and  the  sheriff 
would  proceed  to  put  them  in  possession  unless  injunction 
issue.  The  cor.trolling  facts  were  as  follows :  In  1867,  a 
judgment  ia  a  trover  case  for  a  mule  was  rendered 
against  Covington.  In  18()9  he  took  a  homestead  under 
the  constitution  of  1868,  and  subsequently  went  into  bank- 
ruptcy; but  the  creditor  did  not  prove  the  claim.  The 
execution  founded  on  this  judgment  was  subsequently 
levied  on  the  homestead,  and  it  was  claimed  that  the  home- 
stead was  subject,  because  otherwise  the  homestead  act  of 
1868  would  impair  the  obligation  of  a  contract,  and  be  ob- 
noxious to  the  constitution  of  the  United  States.  (Art  1, 
sec.  10,  par.  1.) 

The  chancellor  held  that  a  judgment  based  on  a  tort 
was  not  a  contract,  and  granted  the  injunction.  Defend- 
ants excepted. 

Newman  &  Attaway  ;  W.  A.  &  G.  I.  Teasley  ;  G.  R 
Brown,  for  plaintifi',  in  error. 
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V.  T.  TWdfford  ;  C.  D.  Maddox  ;  K  B.  Tkippe,  for  de- 
fendants. 

Hall,  Justice, 

The  question  to  oe  determined  here  is,  whether  a  judg- 
ment consequent  upon  an  action  for  a  tort,  growing  out  oJ 

the  wrongful  conversion  of  personal  property,  is  a  contract 
wiibiu  the  meaning  of  art.  1.  sec.  10,  par.  1,  of  the  consti- 
tution of  the  United  States,  which  forbids  a  state  to  pas6 
any  law  impairing  the  obligation  of  a  contract.    The  ex- 
ecution under  which  the  homestead  exemption  was  sold, 
^as  obtained  prior  to  the  adoption  of  the  state  constitu- 
tion of  1868.     If,  therefore,  that  judgment  was  the  result 
^'  a  suit  founded  upon  a  contract,  then,  according  to  the 
^aseof  Gunn  vs.  Barry,  15  Wallace  R,  610,  the  homestead 
^^t  apart  to  the  defendant  therein  was  subject  to  levy  and 
,  ^>  notwithstanding  the  prohibition  contained  in  the  con- 
*"tUUonof  1868,  and  the  injunction  prayed  in  this  case 
siould  not  have  been  ordered ;  but  if  it  was  not  rendered 
in  a  suit  upon  a  contract,  as  it  evidently  was  not,  then  the 
propriety  of  ordering  the  injunction  will  depend  upon  the 
further  question,  whether  such  a  judgment  was  of  itself 
a  contract  between  the  parties  thereto.    That  it  is  a  "debt 
of  record  "  will  not  be  disputed.     In  order  to  constitute  a 
contract,  there  must  be  an  agreement,  either  express  or  im- 
plied, between  parties,  for  the  doing  or  not  doing  of. some 
spc-^eific  thing.     Code,  §2714.     This  agreement  becomes  a 
contract  of  record  when  it  has  been  declared  and  adjudi- 
cated by  a  court  having  jurisdiction,  or  when  it  is  "entered 
^*   J'ecord,  in  obedience  to,  or  in  carrying  out,  the  j  udgment 
^^  a  court."     Code,  §2716.     It  is  essential  to  a  contract  that 
*  l^f  parties  assent  to  its  terms.   lb.,  §§2720, 2727.    How  can 
^*M>e  predicated  of  a  tort  to  either  person  or  property? 
^    •  odd  vs.  Crumb,  5  McLean,  172,  it  was  distinctly  held 
,  ^^t  a  judgment  was  not  an  agreement,  contract  or  promise 
^  Writing.     So  also,  in  Bidleson  vs.  Whytel,  3  Burrow's 
^•'  1548.    In  Garrison  vs.  City,  21  Wall  ]  203,  it  was  said 
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by  Field,  J.,  wli  j  delivered  the  opinion,  "It  may  be  doubted 
whether  a  judirment  founded  on  an  agreement,  express  or 
implied,  is  a  <  on  ract  within  the  meaning  of  the  constitu- 
tional prohibition.    It  is  sometimes  called  by  text  writers  a 
contract  of  record,  because  it  establishes  a  legal  obligation 
to  pay  the  amount  recovered,  and,  by  a  fiction  of  law  where 
there  is  a  legal  obligation  to  pay,  a  promise  to  pay  is  im- 
plied.    But  it  is  not  perceived  how  this  fiction  can  convert 
the  result  of  a  proceeding  not  founded  on  an  agreement, 
express  or  implied,  but  upon  a  transaction  wanting  the 
assent  of  the  i)artief!,  into  a  contract,  within  the  meaning  of 
the  Federal  constitution,  which  forbids  any  legislation  im- 
pairing its  obligation.     The  purpose  of  the  constitutional 
prohibition  was  the  maintenance  of  good  faith  in  the  stip- 
ulations of  parties   against  any   state  interference.     If 
no  assent  be  given  to  a  transaction,  no  faith  is  pledged 
with  respect  to  it,  and  there  would  seem  in  such  a  case  to 
be  no  room  f' i  the  operation  of  the  prohibition."     It  seems 
to  have  been  long  settled  that  claims  arising  from  a  tort^ 
and  not  from  a  contract,  are  not  protected  from  legislative 
interference  by  this  provision  of  the  constitution  of  the 
United  States.     Dash  V8,  VanKleck,  7  Johns.  R,  477; 
Amy  v8>  Smith,  1  Litt.  (Ky.)  R,  326;  Thayer  v8,  Seavey 
11  Maine,  284.     In  Robinson  vs.  Howe,  13  Wis.,  341,  it  is 
distinctly  held,  that  "those  rights  which  the  law  gives  to, 
or  obligations  which  it  imposes  upon  persons  in  certain  re- 
lations, independently  of  any  stipulations  which  the  parties 
themselves  have  made,"  are  not  within  the  protection  of 
this  clause.     An  uninterrupted  and  unbroken  current  of 
authorities  has  settled  that  a  state  may  pass  laws  divesting 
vested  rights,  not  connected  with  and  forming  an  essential 
part  of  the  obligation  of  a  contract,  without  infringing  the 
constitution  of  the  United  States.     Among  many  others, 
we  cite  Charles  River  Bridge  v8,  Warren  Bridge  Co.,  11 
Peters,  420 ;  Watts  vs,   Mercer,  8  /5.,  88 ;  Satterlee  vs. 
Matherson,  2  //a,  413.    For  a  full  and  satisfactory  review 
of  the  authorities  upon  the  questions  raised  in  this  case. 
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?  refer  to  the  exhaustive  and  able  opinion  of  Fenner, 
the  State  ex  rel.  Folsom  Bros.  vs.  the  Mayor,  ettr.,  of  N 
rleans,  42  La.  Ann.  R.,  709,  714-717,  and  also  to  F 
Ikva.  Mirbcrnj,  H.  M.  Ck'trlton's  R,  32 1-.  The  cou 
I  for  the  plaintifTfl  in  error  relied  with  miieli  confider 
ion  an  expression  used  by  Ch.  J.  Warner  in  Iiis  disse 
g  opinion,  in  Fannin  vs.  Burden,  54  Ga.,  48:3,  in  whi 
is  contended  lie  broadly  asserted  that  a  judgment "v 
contract  of  record,  and  that  an  act  of  the  lejrislati 
liich  authorized  proceedings  to  reduL-e  its  amount  was 
ignant  to  this  clanse  of  the  constitution  of  the  Unil 
ates,  and  was  a  mere  nullity ;  but  we  apprehend  tl 
is  eminent  judge  never  meant  to  carry  this  principle 
e  extent  claimed.  He  was  laying  down  the  law  ap] 
ble  to  the  case  before  him,  which  was  a  judgment  ii 
it  founded  On  a  promissory  note  made  before  tlie  co 
encement  of  the  late  war,  for  good  money  loaned  to  I 
aker  of  the  note.  This  amount,  although  in  jiidgme 
id  been  reduced  to  conform  to  the  standard  of  Confeci 
e  values,  under  the  2d  section  of  tlie  so-called  "Ee 
ct"of  ISOS,  and  upon  a  motion  to  setaside  the  judgra 
I  reducing  the  amount  of  the  former  judgment,  and  wh 
ime  up  for  review  before  this  court,  the  chief  justice  u 
le  language  cited.  He  was  not  dealing  with  the  powe: 
e  legislature  to  modify  and  prevent  the  enforremeii 
idgments  founded  on  torts,  against  homesteads  and 
nptions  net  apart  to  heads  of  families  for  the  u.se  i 
ipport  of  such  families,  and  we  are  reluctant  to  concl 
lat  he  would  have  so  applied  the  principle.  Indeed. 
>es  not  seem  to  have  considered  how  far  the  Icgislal 
id  the  power'to  interfere  with  vested  rights,  without, 
■oachins;  apon  the  provision  of  the  constitution  of 
nited  States  which  protects  the  obligation  of  contr; 
om  such  interference. 

On  the  question  here  considered  we  rest  our  judgm 
1  this  case,  not  deeming  it  either  necessary  or  projio 
ass  upon  the  other  important  questiouB  raised  by  the 
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cord,  and  particularly  upon  the  effect  of  the  homesteader's 
discharge  in  bankruptcy,  upon  the  judgment  making  the 
sale  of  his  homestead ;  for  the  purposes  of  this  case,  it  is 
quite  immaterial  whether  it  was  extinguished  by  the  dis- 
charge or  not. 

Judgment  affirmed. 


4 
PoppBLL  V8.  The  State  op  Georgia. 

r 

1.  In  every  criminal  case,  the  defendant  has  the  right  to  make  Mb 
statement,  and  the  jury  may  give  it  whatever  weight  they  think  it 
entitled  to.  They  may  believe  it  in  preference  to  the  sworn  tes- 
timony, or  may  disbelieve  it.  To  charge  this  principle  was  not 
error ;  nor  was  it  error  to  remind  the  jury  that  the  statement  was 
not  made  under  oath,  and  that  the  defendant  incurred  no  penalty 
for  not  speaking  the  truth. 

2.  Continuances  on  account  of  the  absence  of  counsel  are  not  favored, 
and  a  strict  showing  is  required ;  particularly  where  other  compe- 
tent  counsel  have  been  secured,  and  no  injury  is  shown. 

3.  A  new  trial  will  not  be  granted  on  account  of  newly  discovered 
testimony  which  is  merely  cumulative,  and  where  no  diligence 
was  used  to  procure  it  before  the  trial. 

December  21,  1683. 

Criminal  Law.  Charge  of  Court.  Continuance.  Before 
Judge  Adams.     Liberty  Superior  Court.    May  Term,  1883. 

Poppell  was  indicted  for  assault  and  battery.  When 
his  case  was  called,  neither  of  his  two  counsel  were  pres- 
ent, and  defendant  employed  a  third,  who  moved  for  a  con- 
tinuance or  postponement  until  the  next  day,  because  of 
his  recent  employment  and  want  of  preparation,  and  be- 
cause the  defendant  relied  on  his  original  counsel  being 
present.     This  motion  was  overruled. 

The  evidence  showed  that  Walter  Baxter,  who  was  a 
school-boy^,  went  to  the  well  to  get  some  water,  and  unin- 
tentionally spat  upon  the  defendant ;  that  as  soon  as  he  did 
so,  he  said,  *•  Oh  I  oh  I  I  did  not  go  to  do  that ;"  but  de- 
fendant started  at  him,  and  he  ran ;  that  defendant  ran 
after  him,  threw  him  down  and  beat  him  with  his  fist  so 


.iJ 


ii>' 


SEPTEMBER  TERM,  1883. 


tat  a  Gilver  quarter  could  not  be  laid  on  his  face  without 
inching  a  bruise;  that  young  Baxter  had  been  whipped 
I  school  a  few  days  before  because  one  of  the  boys  had 
ported  that  he  bad  spat  in  the  face  of  the  defendant's 
ttle  sister,  but  be  denied  having  done  this  in  his  testimony. 
There  was  some  evidence  for  the  defendant  to  contra- 
ct statements  of  a  witness  for  the  state,  as  to  the  testi- 
ony  given  in  at  the  committing  trial ;  and  one  witness  for 
le  defendant  testified  that  be  saw  young  Baxter  about  a 
eek  and  a  half  after  ths  alleged  battery,  and  did  not  no- 
ce  any  bruises  on  him,  but  did  not  notice  him  particularly. 
Defendant,  in  bis  statement,  said  that  he  was  standing  at 
le  well  when  Baxter  came  up  as  if  ta  get  water;  thathe 
imed  round  and  spat  on  defendant's  breast  so  that  it 
tattered  in  his  face;  that  he  then  ran  ;  that  defendant 
d  not  hear  any  apology  or  disclaimer  j  that  he  ran  after 
axter,  and  just  before  catching  him,  the  latter  fell  and 
ruck  his  face  on  some  snags,  causing  the  bruises;  that 
^fendant  merely  spanked  him ;  and  that  Baxter  had  spat 
I  the  face  of  defendant's  little  sister  a  few  days  before. 
The  jury  found  the  defendant  guilty.  He  moved  for  a 
!W  trial,  on  the  following  among  other  grounds : 
(1.)  Because  the  court  charged  as  follows:  "Thedefend- 
it  in  every  criminal  case  has  the  right  to  make  his  state- 
ent;  the  jury  may  give  whatever  weight  to  such  state- 
ent  they  may  think  it  entitled  to.  You  may  believe 
in  preference  to  the  sworn  testimony  in  the  case,  or  you 
ay  disbelieve  it.  The  statement  is  not  made  on  oath, 
id  defendant  not  being  under  oath,  there  is  no  penalty 
lached  to  him  for  not  speaking  the  truth."  [The  objec- 
)n  was  that  this  tended  to  cast  discredit  upon  the  state- 
ent.] 

(2.)  Because  one  of  defendant's  attorneys  was  provi- 
ntially  absent  when  the  case  was  called.     [Only  one  of 
em  was  accounted  for  on  the  ground  of  providential 
sence,] 
(3.)  Because  the  court  refused  to  postpone  or  continue 
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the  case,  on  motion  of  counsel  employed  when  it  was 
called,  the  original  counsel  being  absent  and  defendant 
relying  on  their  presence.  [The  court  certified  that  both 
the  defendant  and  his  counsel  had  notice  when  the  case 
would  be  called,  and  the  latter  were  absent  without  leave 
or  explanation.] 

(4.)  Because  of  newly  discovered  evidence  to  show  that 
certain  witnesses  saw  Baxter  on  the  Saturday  succeeding 
the  alleged  battery,  and  he  did  not  then  have  the  marks  of 
bruises  on  his  face. 

The  motion  was  overruled,  and  defendant  excepted. 

T.  N.  WiNX ;  A.  S.  Way,  by  brief,  for  plaintiff  in  error. 
W.  G.  Charltox,  solicitor  general,  for  the  state. 

Hall,  Justice. 

1.  There  was  no  error  in  charging  the  jury  that  the 
defendant  in  every  criminal  case  had  the  right  to  make  his 
statement,  and  that  they  could  give  it  wliatever  weight 
they  thought  it  entitled  to ;  they  might  believe  it  in  pref- 
erence to  the  sworn  testimony,. or  might  disbelieve  it.  This 
charge  is  almost  in  the  very  language  of  the  statute.  Uode, 
§4637.  Nor  wa-  there  any  error  in  reminding  the  jury  that 
this  statement  was  not  made  under  oath,  and  that  the  de- 
fendant incurred  no  penalty  for  not  speaking  the  truth. 
The  statute  expressly  provides  that  the  statement  is  not 
to  be  made  under  oath.  It  ia  optional  with  the  defendant 
to  make  or  to  omit  it,  and  he  suffers.no  detriment  by  failing  : 

to  make  it ;  he  is  not  compelled  to  answer  questions  on 
cross-examination,  and  may,  if  he  sees  proper,  decline  to  j 

answer  sncli  questions.  lb.     Surely  there  can  be  no  wrong  j 

in  calling  the  attention  of  the  jury  to  circumstances  which 
should  impair  the  force  of  such  testimony  or  which  should 
enable  them  to  give  it  the  weight  to  which  it  is  entitled. 
The  charge  in  this  instance  is  free  from  exception  or  crit- 
icism, and  is  just  what  it  should  have  been. 
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i.  Tliere  was  no  error  in  refusing  to  postpone  the  hea 
:  of  tiiis  case  upon  Hie  application  of  defendant;  I: 
1  two  counsel  enijaged;  one  of  them  was  in  eonrt  wlic 
*TS  announced  that  the  criminal  doi'ket  wonld  sliorti 
called ;  he  was  absent  when  it  was  called,  as  it  is  allegei 

accnuiit  of  siclineis  in  his  family;  why  tiie  oilier  W! 
t  present  does  not  appear;  he  had  fiiniished  him;-e 
th  other  counsel,  and  all  llie  witnesses  he  Iiad  suhpainut 
re  present.  Continuances  for  this  cause  are  not  favore 
strict  showing  is  required,  particularly  where  conipetei 
insel  has  been  secured,  and  it  is  not  shown  that  the  d 
idant  was  injured  by  the  absence  of  his  original  counst 

Ga.,  85 ;  16  /ft.,  526  ;  38  lb.,  505 ;  18  7A.,  383 ;  45  I 
,72. 

J,  The  newly  discovered  evidence  set  forth  in  the  m' 
n  for  a  new  trial  was.  at  most,  cumulative,  and  no  dil 
ice  was  shown  in  endeavoring  to  procure  it. 
Judgment  affirmed. 


McLain  va.  The  State  of  Georgia. 

k  pemon  who  is  on  the  grand  jnri'  list  of  the  county  is  not  there! 
renilered  inconipetent  to  act  &s  &  traverse  juror  or  talesman  < 
9ie  trial  of  a  felony. 

rbat  the  certificoto  of  liBts  of  RrHnii  and  traverse  jurors  were  n 
figneJ  by  the  jury  commissioners  waa-nij.  good  cause  of  challen 
/I  the  poll ;  especially  where  the  cliallengo  to  the  array  was  niiii 
Hid  witli'irawn,  aiiO  where,  after  tliorongh  exiiniination  by  t 
Mort  «B  to  the  coixertnesa  of  the  lists,  the  certiflcatcB  were  co: 
pletcil  hy  tho  ei^atures  of  the  comniissionera. 
k  county  school  -xiiamissioncr  in  not  audi  a  county  officer  as 
leniiered  incompetent -tjy  statute  to  act  us  a  jury  commissioner, 
iller  i  witness  Was  state;!  the  facts  connected  with  a  homici 
lulling  witLin  lus  own  Knowledge,  he  may  give  his  opinion,  has 
Uiereon,  as  to  il-e  cause  of  toe  death.  This  does  not  involve 
jiiestion  of  atillor  epien-je,  or  require  a  resort  to  expert  testi mo; 
o  Btiow  ttie  cause  of  tl.e  death, 

ffhere  6  person  sl^iii,  while  in  a'lieulo moTlii  andconecione  of  1 
nndition,  made  staten  ents  w  to  the  cause  ol  Ids  death  and  t 
person  who  killed  liim,  sucti  dying  declarationa  are  admiseible 
ividance. 
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p.  Wl  ere  an  indictment  tor  mur<Ier  allcgeil  tbe  killing  (if  W.  F.  Ses 
ton,  nnd  the  witnesses  I'poke  of  the  deceased  as  Freeman  Sexton 
the  qiicBtion  of  iilentity  having  been  submitted  U>  the  jur}',  wh 
found  that  the  deceased,  an  charged  and  proved,  was  the  same  ptei 
aon,  and  there  beitig  evidence  to  support  such  finding,  this  coui 
will  not  interfere. 

'.  The  evidence  was  Hiiflicient  to  show  that  the  deceased  came  to  hi 
dea'h  from  wounds  inflicted  by  the  defendant. 

^.  The  doctrine  of  reasonable  fears  as  justification  for  a  homiciili 
having  been  given  fully  and  favorably  lo  the  defendent,  it  wa 
unnecss.iry  to  repeat  it  in  subBttnce  upon  request. 

».  The  vcrdiet  is  supported  by  the  evidence. 


Criminal  Law.  Jurora.  Coiistitutional  Law.  Officers 
Witness.  Charge  of  Court.  Before  Judge  Hershon 
Oharlton  Superior  Couvt.     April  Term,  1883. 

David  McLain  was  indicted  for  the  murder  of  Williair 
P.  Sexton.  The  evidence  showed,  in  brief,  the  following 
facts;  McLain's  mother  claimed  certain  improvements  on 
land  as  belonging  to  her.  She  had  formerly  lived  there 
but  had  moved,  and  at  the  time  of  the  homicide  Sexton 
was  in  possession.  Mrs.  McLain  obtained  permission  from 
one  Lang,  the  agent  of  the  owners  of  the  land,  to  sell  oi 
haul  off  the  improvements,  and  she  and  her  two  sons  and 
a  nephew  of  about  thirteen  or  fourteen  years  of  age  went 
there  for  that  purpose.  Some  conversation  ensued,  and 
the  parties  could  not  agree;  whereupon  McLain  said  he 
would  hauj  the  rails  off,  and  toM  the  others  to  begin  doing 
so.  Se.\ton  claimed  that  the  improvements  belonged  to 
the  land.  The  witnesses  on  each  side  testified  to  profan- 
i(y  on  the  part  of  the  other,  and  it  appears  to  have  been 
mutually  indulged  in.  Sexton  turned  and  started  towards 
the  house,  and  defendant  fired  upon  him  with  a  shotgun- 
He  went  around  the  house,  and  then  went  in  and  laiJ 
down,  while  the  defendant  ran  away.  Sexton  remained 
there  for  about  two  weeks,  and  was  then  carried  in  a  cart 
to  another  place  about  three  or  four  miles  away,  where h€ 
lived  about  a  week  longer,  and  then  died.     From  the  tinio 
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e  was  shot  tiiitil  bis  death,  ho  wa?  continually  spitting 
lood;  he  was  propped  up  bo  as  to  ait  by  the  fire  some- 
mes,  but  never  got  up. 

The  evidence  for  the  defendant  diifered  from  the  above 
rincipally  in  tending  to  show  that  Sexton  had  fre«iuently 
lade  tiireats  to  kill  defendant,  and  they  had  been  com- 
lanicated  to  the  latter ;  that,  on  the  occasion  of  the  liom- 
ide,  he  cursed  defendant,  said  that  he  had  long  wanted 
I  kill  him,  and  now  he  would  kiW  both  liim  and  his 
rather;  that  he  thereupon  started  towards  the  house,  aa 
to  get  a  weapon,  and  defendant'fired  upon  him.  In  hia 
atement,  defendant  asserted  his  fears  for  his  safety. 
In  testifying,  some  of  the  witnesses  spoke  of  Sexton,  the 
iceased,  as  "  Freeman  Sexton"  and  some  as  "Mr.  Sexton ;" 
ine  of  them  called  him  William  F.  Sexton,  or  In  terms 
at«d  that  Ihe  two  were  identical. 

The  jury  found  the  defendant  guilty.     He  moved  for  a 
jw  trial,  on  the  following  among  other  grounds : 
(1.)  Because  the  verdict  was  contrary  to  law  and  evi 
face. 

(2.)  Because  the  court  erred  in  putting  jurors  on  the 
'isoner  as  tales  jurors  who  were  taken  from  ihe  grand 
ry  list. 

(3.)  Because  the  court  held  that  the  jury  and  jury  list 
ere  not  rendered  bad  by  the  fact,  that  one  of  the  com- 
issioners  was  the  county  school  commissioner,  and  that 
J  was  a  competent  commissioner. 
(4.)  Because  the  court  admitted  evidence  of  the  dying 
^larations  of  the  deceased,  [The  witness  who  testified 
I  thera  stated  that,  from  the  time  when  he  was  shoti  Sei- 
in  expressed  no  hope  of  a  recovery;  that  the  day  before  he 
ed,  he  said  there  was  no  cliance  for  him,  that  he  hated  to 
ie  that  way,  and  asked  the  witnestt  to  take  caro  of  his 
imily ;  that  in  this  conversation  he  said  that  defendant 
ftd  shot  him  and  he  would  die  from  it. — The  court  held 
lat  this  was  a  sufficient  foundation,  and  having  the  jury 
ailed  in  from  the  room  to  which  he  had  caused  them  to 
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retire  during  the  prelimiDary  exatnmation,  admitted  thi 
evidence.] 

(5.)  Because  the  court  permitted  one  Wainwright,  thi 
prosecutor,  to  give  his  opinion  as  to  the  cause  of  the  deati 
of  Sexton,  tlie  witness  not  being  an  expert  [The  witnes 
testiGed  that  he  was  nearby  when  the  aliooting  took  place 
and  hearing  groans  and  hal]ooing,  ran  up  and  found  Sex 
ton  on  the  bed  mortally  wounded,  lie  then  proceeded  t 
describe  the  nature  of  the  wound,  and  stated  the  length  o 
time  that  Sexlon  lived,  hia  condition,  his  death,  and  hi. 
dying  declarations.] 

(6.)  Because  the  jury  found  contrary  to  the  followinj 
charge  of  the  court;  "If  thejury  should  find  from  theevi 
dence  that  the  state  submitted  no  evidence  that  the  mai 
killed  was  W.  F.  Sexton,  then  this  would  be  a  failure  ti 
prove  a  material  allegation  in  the  bill  of  indictment,  au( 
the  defendant  must  bo  acquitted." 

(7.)  Because  the  court  refused  the  following  request 
"It  is  eufiicient  if  there  be  actual  danger,  to  the  defend 
ant's  comprehension  as  a  reasonable  man :  the  inquiry  ii 
not  whether  tlse  harm  apprehended  was  actually  intendec 
by  the  assailant,  but  was  it  actual  and  real  to  the  defend 
ant  as  a  reasonable  man,  as  compared  with  danger  remote 
or  contingent. 

(S.)  Because  the  court  refused  the  following  request 
"That  in  order  to  find  a  person  guilty  under  the  law 
where  it  is  charged  tnat  deceased  came  to  his  death  by  t 
wound  inflicted  by  defendant,  the  jury  must  not  onlj 
find,  beyond  a  reasonable  doubt,  that  the  wound  was  in 
flicted  by  defendant,  but  that  that  wound  wae  the  prox 
imate  cause  of  the  death,  and  not  the  remote  cause  of  ibt 
death ;"  and  further  erred  by  striking  from  said  charge 
the  words  "  proximate,"  "  and  not  remote  cause  of  tht 
death,"  so  as  to  leave  said  charge,  "  but  that  that  wound 
was  the  cause  of  his  death ;"  which  alteration  was  made 
without  the  consent  of  the  defendant,  and  without  his 
knowledge,  until  said  charge  had  been  given. 

The  motion  was  overruled,  and  defendant  excepted. 
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Iarris  &  Smith  ;  S.  W.  Baker,  for  plaintiff  in  error. 

).  Anderson,  attorney  general ;  G.  B.  Mabry,  solicitor 
leral;  S.  R.  Ateinson,  for  the  state. 

LL,  Justice. 

lie  first  question  to  be  considered  is,  whether  the  court 
sd  in  overruling  the  prisoner's  challenge  to  the  jurors, 
:hey  were  severally  put  upon  him,  upon  the  ground  of 
llenge  assumed  and  insisted  upon. 
1.)  That  several  of  said  jurors  belonged  to  the  panel 
;rand  jurors,  and  were  incompetent  to  serve  as  tales 
Drs  npon  the  trial  of  this  issue. 

2.)  That  when  the  jury  box  was  revised  and  the  list  of 
Dra  was  naade  out,  the  commissioners  neglected  to  cer- 
■  and  sign  said  list. 

3.)  That  one  of  the  jury  commissioners  was  incompe- 
t  to  act  as  such,  he  being  then  a  county  officer,  to-wit; 
aunty  school  commissioner. 

.  The  first  of  these  grounds  was  abandoned  on  the  hear- 
in  this  court,  and  vej*y  properly  so,  as  it  has  been  re- 
itedly  decided  that  a  person  who  is  on  the  list  of  the 
nd  jury  is  competent  to  act  as  a  traverse  juror  on  the 
ilof  a  felony.  4  (?«.,  136;  2f)  Jh.,  60.  The  constitn- 
i  provides  expressly  that  grand  jurors  shall  be  compe- 
t  to  serve  as  traverse  jurors.  Code,  §517.5.  A  grand 
IF,  belonging  to  thu  panel  which  found  the  indictment, 
ild  doubtless  be  incompetent,  for  the  reason  that  he 
1  formed  and  expressed  an  opinion  from  having  heard 
evidence  under  oath. 

.  That  the  certificate  of  lists  of  grand  and  traverse 
irswere  not  signed  by  the  jury  commissioners  might 
1  good  ground  to  challenge  the  array,  we  shall  not  stop 
consider ;  but  we  think  it  .s  not  good  cause  of  challenge 
:he  poll,  especially  as  in  the  present  case  the  challenge 
;he  array  was  made  and  withdrawn,  and  inasmuch  as 
certificate  was  completed  by  the  signatures  of  the  com- 
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arouse  the  fears  of  a  reasonable  man,  and  he  acted  under 
the  influence  of  those  fears.  The  circumstances  from 
which  the  conclusion  might  be  drawn  that  the  defendant 
acted  under  the  fears  of  a  reasonable  man  had,  at  his  re- 
quest,  been  i)reviously  pointed  out  to  the  jury,  and,  we 
think,  in  a  manner  too  favorable  to  him,  inasmuch  as  the 
request  omitted  to  mention  all  such  facts  in  evidence  as 
qualified  or  detracted  from  the  weight  of  such  circum- 
stances, and  no  allusion  was  made  to  them  by  the  judge 
in  giving  the  request.  After  this,  we  cannot  see  the  neces- 
sity of  charging,  as  requested,  "  that  it  is  sufficient  if  there 
be  actual  danger,  to  the  defendant's  comprehension,  as  a 
reasonable  man.  The  inquiry  is  not  whether  the  harm 
apprehended  was  actually  intended  by  the  assailant,  but 
was  it  actual  and  real  to  the  defendant,  as  a  reasonable 
man,  as  compared  with  danger  remote  or  contingent." 
The  substance  of  this  request,  in  a  less  abstract  but  more 
intelligible  form,  had  been  several  times  repeated  to  the 
jury,  and  we  cannot  understand  the  necessity  for  another 
repetition  of  it,  or  what  possible  injury  could  have  resulted 
to  the  defendant  from  refusing  a  thing  that  had  been  several 
times  pressed  upon  the  jury  in  a  manner  that  would  en- 
able them  to  comprehend  it  more  easily  and  clearly.  It 
might  have  confused  instead  of  aiding  them,  and  prevented 
their  arriving  at  a  proper  conclusion. 

9.  The  ground  that  the  verdict  was  contrary  to  law  and 
evidence  was  scarcely  alluded  to  on  the  argument  before 
this  court ;  and  had  it  been,  we  regret  to  say  that  it  would 
not  have  changed  the  result.  The  verdict  is  fully  sustained 
by  the  evidence,  and  as  there  is  no  error  in  the  case  of 
which  the  defendant  can  complain,  it  must  stand. 

Judgment  affirmed. 


*--«t"<- 


;^ 
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McCall  vs.  Walter. 

1.  Where  a  mortgsge  wae  given  on  "all  that  certain  stock  of  goods 
conaistdng  of  dry  goods,  groceries,  boots,  sho«s,  hats,  caps,  hard- 
ware, ootiona,  and  all  such  other  articles  as  are  u»iiull>  kipt  in  a 
first  class  country  store,  and  all  fixtures  and  utensils  in  said  store 
belonging  to  the  mortgagor,"  such  mortgage  coveied  an  iron  safe, 
show-cases,  platform  scales,  a.  truck,  the  copying- press,  chandel- 
iers, and  a  cheesecase,  in  such  store,  and  those  articles  were  prop- 
erly Huld  under  thvji.fa. 

(a.)  The  distinction  between  permanent  and  movable  fixtures  dis- 
cussed. 

2.  A  mortgage  provided  that,  in  caseofforeclosureor  suit  on  the  notes, 
the  mortgagor  would  pay  alt  attorney's  fees  and  commissions,  not 
less  than  ten  per  cent  on  the  amount  for  which  snch  foreclosure 
might  be  had,  and  all  costs  and  expenses  incurred,  and  that  such 
fees  and  expenses  should  be  considered  as  part  of  the  debt  for 
which  the  mortgage  was  given,  and  be  as  amply  secured  thereby 
as  the  debt  thereinbefore  set  forth : 

Ueld,  that  by  the  terms  of  this  contract,  the  fees  were  as  much  a  part 

of  the  debt  secured  as  were  the  notes  themselves. 
{a.)  The  court  was  right  in  awarding  ten  percent  to  the  plaintiETs 

attorney  as  fees  in  the  foreclosure. 
[&.}  The  case'  in  49  Ga  ,  604,  differs  from  this.    The  contract  there 

was  for  a  factor's  lien,  which  was  expressly  confined  by  statute 

to  provisions  and  commercial  manure. 

3.  Where  no  abjection  was  made  at  the  hearing  to  the  allowance  of 
(vrtain  attnrnpv'H  ffWH.  hut.  it  wns  acqulesccd  in,  the  poiiit  cannot 

issignment  of  error  in  the  bill  ol 

tinst  a  sherifT,  not  to  enforce  the 
rhich  lie  had  omitted,  he  not  being 
the  sole  purpose  being  to  seitle 
lies  to  priority  of  payment  out  of 
was  required  to  hold  up  until  this 
judgment  of  the  court,  he  is  in  the 
uired  to  file  a  bill  of  interpleader, 
ititled  to  counsel ;  and  aembU  that 
Lied  to  counsel,  at  the  expense  of 

of  exceptions  in  important  partic- 
nrrit  of  error,  is  directly  in  the  face 
ons  shall  be  supplied  and  incorrect 
rectified.  Such  corrections  should 
and  nowhere  else;  it  they  appear 
id  by  this  court,  and  will  be  treated 
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as  no  part  of  the  bill  of  exceptions.  In  all  cases  heroaftfer  certified, 
this  court  will  hold  parties  to  a  strict  compliance  with  the  require* 
ments  of  the  Code  in  this  respect. 

September  18,  1883. 

Mortgage.  Contracts.  Attorney  and  Client.  Prac- 
tice in  Supreme  Court.  Sheriff.  Before  Judge  Hansell. 
Brooks  Superior  Court.    May  Term,  1883. 

Walter  brought  a  rule  against  the  sheriff  to  distribute  a 
fund  in  his  hands.  The  sheriff  answered  that  there  w^ere 
various. claimants  of  the  fund,  and  these  were  set  out  in 
the  answer ;  he  stated  the  costs  incurred,  and  prayed  that 
the  various  contestants  be  made  parties  and  their  rights 
determined,  and  that  he  should  be  discharged  "  with  his 
costs  and  expenses."  Several  levies  had  been  made  on 
the  property  before  sale,  but  by  agreement  the  property 
was  sold,  and  the  fund  brought  into  court  for  distribution. 
The  amounts  brought  by  the  different  articles  were  set  out 
in  detail. 

The  only  two  claims  necessary  to  state  were  those  of 
Walter  and  McCall.  Walter  had  a  mortgage  dated  Octo- 
ber 6,  1882,  covering 

"All  that  certain  stock  of  goods  consisting  of  dry  goods,  groceries, 
boots,  shoes,  hats,  caps,  hardware,  notions,  and  all  such  other  arti- 
cles as  are  usually  kept  in  a  first  class  country  store,  in  the  brick 
store-house  of  W.  C.  McCall,  in  Quitman,  of  said  county  of  Brooks, 
and  state  of  Georgia,  and  all  fixtures  and  utensils  in  said  store  be- 
longing to  the  said  Davidson ;  -and  also  all  the  notes,  accounts,  de- 
mands, books  of  account,  etc.,  of  the  said  Greorga  W.  Davidson." 

The  mortgage  contained  the  following  covenant : 

'•  In  the  event  of  the  foreclosure  of  this  mortgage  for  said  debt,  or 
any  part  thereof,  or  suit  upon  said  notes,  or  either  of  them,  he  (the 
mortgagor)  will  pa^  all  attorney's  fees  and  commissions,  not  less 
than  ten  per  cent  on  the  amount  for  which  said  foreclosure  may  be 
had,  and  all  costs  and  expenses  incurred  by  reason  of  such  foreclos- 
ure or  suit ;  and  that  such  fees  and  expenses  shall  be  considered  as  a 
part  of  the  debt  for  which  this  mortgage  is  given,  and  be  as  amply 
secured  thereby  as  the  debt  hereinbefore  set  forth." 

This  was  foreclosed  and  levied  January  12, 1883,    Sub- 


J I 


SEPTEMBER  TERM,  1883. 


McOall  M.  WkIMT. 


i^nently  McCall  sued  out  a  dietrese  warrant,  and  it  als 

18  levied. 

The  court  decided  that  the  fund  Ehould  be  distribate 

follows ; 

(1.)  Costs  and  expenses  should  be  paid,  and  $20.0 

ould  be  paid  t-o  the  sheriff's  attorney  as  a  fee. 

(2.)  The  mortgage  should  be  paid,  and  the  balance  (i 

ly)  be  paid  to  the  holder  of  the  distress  warrant. 

McCall  excepted.    For  the  other  facts,  see  the  decisioi 

D.  L.  Gauldes  ;  W.  C.  McCall,  by  brief,  for  plaintii 
error. 

S.  T.  KiNOSBERitr,  for  defendant 

ILL,  Justice. 

The  mortgage  from  DaTidson  to  Walter  conveys  to  th 
Iter,  as  security  for  his  claim,  "ail  that  certain  stock  c 
Kids,  consisting  of  dry-goods,  groceries,  boots,  shoes,  hat: 
ips,  hardware,  notions,  and  all  such  other  articles  as  ar 
iually  kept  in  a  first-class  country  store,  and  all  fixture 
id  utensils  in  said  store  belonging  to  the  mortgagor. 
'hen  the  mortgage  was  foreclosed  and  the  property  mon 
iged  was  brought  to  sale  under  &ji.fa.  upon  the  judj 
ent  of  foreclosure,  among  other  things  thus  sold  were  a 
in  safe,  the  show-cases,  platform  scales,  the  trucks,  cop) 
g  press,  chandeliers,  and  a  cheese  case,  which  were  i 
le  in  the  store  at  the  execution  of  the  mortgage. 
1-  In  a  contest  between  creditors  for  the  fund,  th 
)iirt  held  that  these  last-named  articles  were  covered  b 
le  mortgage,  and  were  properly  sold  under  the  ft.  fa 
id  on  this  decision  error  iS  assigned.  Machinery  not  a< 
lallj  attached  to  the  realty,  and  movable  at  pleasure,  i 
It,  in  the  strict  sense  of  that  term,  a  fixture.  Code,  §221) 
nything  detached  from  the  realty  becomes  personalt 
istaotly  on  being  so  detached,  and  may  be  the  subjet 
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matter  of  larceny,  evPn  by  the  person  so  detaching  it.  II 
§2220.  A  tenant  cannot  remove  permanent  fixtures.  J I 
g2281.  The  distinction  between  permanent  and  movabl 
fixtures  is  here  recognized,  and  this  is  no  departure  fron 
or  change  in,  the  common  law.  Thus,  chattels  real  ai 
considered  as  personal  property  in  every  respect,  if  not  s 
annexed  and  necessarily  attached  to  the  freehold  as  to  g 
along  with  it  in  the  same  path  of  alienation.  "  In  ordc 
to  make  a  thing  part  of  the  realty  by  merely  annexing,  i 
is  necessary  that  both  the  thing  and  the  soil  to  which  it  i 
attached  should  belong  to  the  same  owner."  Herman  oi 
Chattel  Mort.,  g9.  ••  Movable  fixtures  are  so  completel; 
considered  the  personal  property  of  the  tenant  that,  whe 
not  exempt,  they  may  be  stripped  from  the  house  and  sol 
on  process  against  him  as  goods  and  chattels.  Amou 
other  instances  given  of  such  movable  fixtures,  are  a  hart 
mill,  a  cidor-mill  and  press,  a  post  wind-mill,  coffee-milh 
gas  fixtures,  chandeliers,  side  brackets,  iron  safes,  cuf 
boards,  shelves,  and  quite  a  number  of  other  like  articles 
are  covered  by  the  description  of  utensils  of  the  trade,  an' 
a  portion  by  fixtures  and  utensils.' "  lb.,  glO.  The  mort 
gagor  in  this  case  was  occupying  rented  premises,  and  ii 
this  house  the  goods  mortgaged  were  located,  and  were  si 
described.  Personalty,  by  our  Code,  g:i237,  includes  "al 
such  property  as  is  movable  in  its  nature;  in  fact,  everj 
thing  having  a  value  inherent  in  itself,  or  the  representa 
tive  of  value,  and  not  included  in  the  definition  of  realty.* 
If  these  positions  are  sound,  it  follows  that  the  decision  o 
the  court  below  on  this  question  was  correct. 

2.  The  mortgagor  covenanted  in  and  by  his  deed  witt 
the  mortgagee  that,  in  the  event  of  the  foreclosure  of  thi 
mortgage  for  the  debt  it  was  given  to  secure,  or  any  pari 
thereof,  or  of  suil  upon  the  notes,  or  either  of  them,  em 
braced  therein,  he  would  pay  all  attorneys'  fees  and  com 
missions,  not  less  than  ten  per  cent  on  the  amount  foi 
which  such  foreclosure  might  be  had,  and  all  costs  and 
expenses  incurred  by  reason  of  such  foreclosure  or  suit 
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id  that  Buch  fees,  costs  and  expenses  should  be  considered 
part  of  tlie  debt  for  which  the  mortgage  wu3  given,  and 
as  amply  secured  thereby  as  the  debt  thereinbefore  set 
rth.  Under  this  covenant  the  jadga  awarded  tlieplain- 
Vs  attorney,  as  fees  on  the  foreclosure,  out  of  the  monny 
ODght  into  court  by  sale  under  the  mortgage  j4'.  /a.,  ten 
r  cent  on  the  amount  of  the  notes  the  mortgage  was 
ide  to  secure;  and  this  allowance  is  also  assigned  as  error. 
le  foreclosure  of  the  mortgage  was  for  the  principal  and 
terest  of  the  notes,  togethei  with  the  sum  of  one  hundred 
(I  sixty  five  dollars  and  thirty-nine  cents  for  attorney's 
es  due  oa  the  foreclosure  of  the  same.  By  the  term*  o( 
is  contract,  the  fees  were  as  much  a  part  of  the  debt 
cured  as  were  the  note?  themselves,  so  that  the  judg- 
snt  of  foreclosure  and  the  execution  issuing  tliereon  was 
ly  for  "  the  amount  oi  principal  and  interest  due  on  tlie 
^rtgiige,"  and  was  in  strict  accordance  with  the  law  pre- 
ribing  how  foreclosures  on  mortgages  of  personalty 
ould  be  made.  Code,  §3971.  Roilgern-v^.  Bull<ifd,4S 
!!.,  60i,  relied  upon  by  counsel  for  plaintilf  in  error,  is 
t  applicable  to  this  case,  because  it  tormed  a  part  of  the 
ntract  for  a  factor's  IJen,  which,  by  the  terms  of  the 
itiite  authorizing  it,  was  confined  to  "provisions  and 
inmercial  manures."  Tlie  law  appUcablo  to  the  present 
se  contains  no  such  restriction. 

3.  It  is  next  objected  that  the  allowance  of  twenty  dol- 
rs  as  fees  to  the  counsel  of  tlie  sheriff  was  unauthorized. 
lis  allowance  does  not  seem  to  have  been  objectfd  to  at 
e  hearing,  but  to  have  beenacfjuiest'ed  in;  there  is  there- 
re  no  foundation  for  the  error  alleged  in  the  blK  of  ex- 
ptions  upon  the  question.  Besides,  the  only  party  to 
e  rule  whose  interest  was  aifected,  the  plaintilf  in  the 
Mtgage^.y^.,  makes  no  complaint.  After  paying  court 
il,  discharging  the  lien  of  his  attorney,  and  the  e-vpenses 
the  sale,  there  was  not  enough  left  to  satirify  his  claim, 
lich,  by  the  judgment  upon  the  rule  against  the  sheriff, 
ts  to  be  first  paid.   But  apart  from  these  considerations, 
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we  are  inclined  to  the  opinion  that  the  sheriff,  under  the 
circumstances  of  this  case,  was  entitled  to  counsel  at  the 
expense  of  the  parties  litigant.  The  rule  was  not  brought 
to  enforce  the  performance  of  an  official  duty  which  he 
had  omitted ;  he  was  not  in  default,  was  merely  a  stake- 
holder; the  sole  purpose  of  the  proceeding  was  to  settle 
the  claims  of  the  contending  parties  to  priority  of  pay- 
ment out  of  the  fund  in  his  hands,  which  he  was  required 
to  hold  up  until  this  question  could  be  settled  by  the  judg- 
ment of  the  court.  He  is  in  the  condition  of  a  party  who 
is  required  to  file  a  bill,  calling  on  contesting  claimants  to 
interplead ;  he  is  a  trustee  quoad  kocy  and,  like  other  trus- 
tees is  entitled  to  counsel.  Code,  §2543  and  cases  there 
cited.  Of  course  he  must  act  in  the  utmost  good  faith,  to 
entitle  him  to  this  assistance. 

4.  We  notice  in  this,  as  in  very  many  cases  that  come 
before  this  court  that  the  bill  of  exceptions  is  corrected 
in  important  particulars  by  notes  appended  to  the  writ  of 
error.  This  practice  is  directly  in  the  face  of  the  law 
providing  how  omissions  shall  be  supplied  and  incorrect 
statements  in  bills  Of  exceptions  shall  be  rectified.  Code, 
§4257.  Such  corrections  should  appear  in  the  bill  of  ex- 
ceptions and  nowhere  else.  If  they  appear  elsewhere,  they 
will  not  be  noticed  by  this  court  and  will  be  treated  as  no 
part  of  the  bill  Ox  exceptions.  The  practice  may  lead  to 
unauthorized  tampering  with  the  record  by  others;  it  is 
loose,  to  say  the  least  of  it,  and  may.  a.s  we  have  intimated, 
be  unsafe.  It  is  true  that  in  Wing  V8.  Tompkins^  60  Ga., 
447.  Warner,  C.  J.,  delivering  the  opinion  of  the  court,  said  : 
"  The  judge  may  sign  and  certify  a  bill  of  exceptions  with 
an  explanatory  note  thereto,  but  he  is  not  compelled  to  do 
so  when  it  does  not  state  the  truth  and  the  whole  truth  as 
to  all  the  material  facts  which  occurred  on  the  trial  of  the 
case.''  But  he  adds :  "  The  better  practice  is  to  require 
that  the  bill  of  exceptions  should  state  all  the  material 
facts  correctly  before  the  judge  certifies  to  the  truth  of  the 
same,  and  then  there  will  be  no  necessity  for  any  explan- 
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ion."     See,  to  similar  effecl.  Clayton  d:  Webb  vs.  May, 
I  Ga.,  27 ;  59  74.,  235 :  67  74.,  764,  769. 
We  insist  upon  this  better  practice ;  and  in  all  cases  here- 
ler  certified,  shall  hold  parties  to  a  strict  compliance  With 
,e  requirements  of  the  Code  in  this  respect. 
Judgment  affirmed. 


I 


Inman,  administrator,  va.  Miller,  Jr. 

Where  the  ground  oEanafiidavitoEUlegaiity  was  that  the  execution 
was  issued  in  1870,  and  no  entries  had  been  made  thereon  vithin 
seven  years,  there  was  nothing  that  could  not  be  determined  on 
the  face  of  the  execution  returned  with  the  affidavit,  and  the 
ground  of  illegality  was  not  defective,  because  it  stated  that  the 
affiant  was  "advised  and  believed"  that  the  execulion  was  pro- 
ceediDg  illegally. 

Where  an  affidavit  of  illegality  stated  that  the^. /».  waa  issued 
more  than  seven  years  before  the  date  of  the  levy,  and  that  there 
had  been  no  entry  thereon  for  more  than  seven  years,  it  was  suffi- 
cient. If  there  was  anything  dehort  the  record  to  relieve  the  exe- 
cution from  the  operation  of  the  statute,  it  ehouid  be  shown  on  the 
trial  of  the  issue  formed  upon  the  aifidavit. 

While  new  and  distinct  grounds  cannot  i>e  added  to  an  aflidavit  of 
illegality,  unless  the  defendant  will  swear  that  he  did  not  know  of 
such  grounds  when  the  original  affli^avit  was  filed,  amendments  of 
a  different  character,  which  only  alter  grounds  already  filed,  may 
bj  made  without  such  statement. 

}  Questions  not  made  in  the  court  below  will  not  be  decided  by 
this  court . 


Practice  in  Superior  Court.     Amendment.     Illegality. 
Jl'ore  Judge  Roney.    Burke  Superior  Court.    May  Term. 


Reported  in  the  decision. 

Salem  Ditcher,  for  plaintiff  in  error. 
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J.  S.  IIooK ;  Hook  &  Hoin;GoHEUK ;  .H.  E.  W.  Palueb 
for  defendant. 

H.iLL,  Justice. 

This  execution  having  been  levied  on  the  propc-rty  o 
defeudants,  tliey,  by  agent,  flled  an  affidavit  of  illegality 
thereto.  In  liis  affidavit,  the  agent  stated  that  he  was  "  ad 
vised  and  believed "  that  the  same  was  proceeding  ille 
gaily : 

First.  '*  Because  no  definite  interest  is  levied  on,  and  m 
definite  properly  could  be  sold  under  the  levy." 

Second.  "  Becausu  the  execution  issued  in  Novembei 
1870,  and  there  are  no  entries  thereon  since  September  5 
1872,  and  the  same  is  therefore  barred  by  the  statute  c 
limitations  applicable  to  such  cases,  and  the  judgmeu 
from  which  it  issued  has  become  dormant." 

On  the  hearing,  the  first  ground  of  tlie  affidavit  was  witli 
drawn,  and  plaintiffs  moved  to  dismiss  as  to  the  secom 
ground  :  1st.  Because  affiant  does  not  therein  swear  posi 
tiveiy  that  any  cause  exists  why  said  execution  is  proceec 
ing  illegally,  but  simply  makes  oath  as  to  what  he  ha 
been  advised  and  believes  &s  to  said  fi.  fa.;  and  2d.  B( 
cause  tlie  affidavit,  even  if  positive  as  to  the  matters  afon 
said,  sets  forth  no  cause  of  illegality  known  to  the  laws  c 
he  state. 

This  last  ground  was  sustained  by  the  court,  and  th 
affidavit  was  ordered  to  be  dismissed  unless  the  defendan 
would  amend  the  same.  Plaintiff  objected  to  this  leav 
to  amend.  Thereupon  defendant's  agent  tiled  an  amend 
ment  as  follows :  "  James  S.  Hook,  as  agent  as  aforesaic 
leave  of  the  court  being  first  had  for  that  purpose,  by  wa; 
of  amendment  to  the  second  ground  of  illegality,  in  orde 
to  make  the  same  more  full  and  certain,  swears  that  sai 
execution  was  issued,  as  stated  in  the  second  ground,  i 
November,  1870,  and  that  there  is  no  entry  on  the  same  r 
any  description  by  an  officer  authorized  to  execute  and  re 
turn  said  execution,  made  within  seven  years  immediatel; 
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eceding  the  17th  day  of  March,  1881,  at  which  Baid 
it  named  date  the  levy  was  made,  which  this  alfidavit 

illegality  was  intended  to  meet,  nor  was  any  levy  in 
:t  made  by  such  officer  within  Baid  seven  years.''  The 
lendment  being  allowed,  plaintiiTj  then  moved  to  dis- 
3?  the  same,  because  it  sets  forth  no  new  or  independ- 
t  gronnds  not  contained  in  the  original  afTidavit,  and  be- 
iise  affiant  does  not  swear  that  the  grounds  thereof  were 
known  to  him  when  the  original  affidavit  was  filed ;  at 
s  same  time  they  moved  to  dismiss  the  affidavit,  as 
lended,  upon  the  grounds  taken  in  the  motion  to  dis- 
ss the  affidavit  as  it  stood  before  the  amendment  was 
ide. 

Both  of  these  motions  were  overruled  by  the  court,  and 
e  plaintiffs  excepted,  and  brought  the  case  to  this  court 

writ  of  error. 

1.  There  la  nothing  in  the  objection  as  to  the  form  of 
3  affidavit.  After  the  first  ground  was  abandoned,  there 
IS  nothing  in  it  that  did  not  appear  upon  the  face  of  the 
ecution,  which  was  a  part  of  the  proceeding  in  the  ca«e  ; 
fact,it  had  to  be  returned  to  the  court  with  the  affidavit 
illegality.  Code,  §30(16  ;63  (?a.,2SS;  ID  7A.,  161;  65 /A., 
6i6G/S.,  (583.  However  sincerely  affiant  may  havebe- 
vM  that  the  execution  was  proceeding  illegally,  he  could 
thave  sworn  positively  to  that  fact ;  that  was  the  issue  to 
tried,  and  the  court  trying  it  was  the  proper  tribunjil  to 
termine  that  question.  There  is  nothing  unusual  in  the 
rm  adopted ;  it  is  the  customary  and  proper  form. 

2.  We  think  there  was  error  in  requiring  the  amendment 
be  made  to  the  original  affidavit.  It  was,  when  taken 
connection  with  the  execution,  sufficiently  full  and  ex- 
icit  to  make  the  real  issue  presented,  viz.,  that  thejiidg- 
;nt  was  dormant  when  the  las  levy  was  made.  Tliere 
d  been  no  previous  entry  within  the  statutury  period 
lode,  g291-i};  and  if  there  was  anything  dehorn  the  record 
relieve  it  from  the  operation  of  the  statute,  that  should 
ive  been  ehowa  on  the  trial  of  the  issue  formed  upon 
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the  affidavit.  This  did  not  appear  from  the  proceedings 
in  the  case. 

3.  But  it  is  insisted  that  the  amendment,  as  made,  was 
not  allowable  under  the  law,  and  that  the  defendants,  by 
submitting  to  the  direction  of  the  court,  and  failing  to  ex- 
cept,  waived  the  error  to  the  judgment;  that  the  right  of 
amendment  was  limited  to  matter  discovered  since  the 
making  of  the  original  affidavit,  etc.  Code,  §3501.  This 
section  provides  for  amendments  of  the  affidavit,  upon 
motion  and  leave  of  the  court,  by  "  the  insertion  of  new 
and  distinct  grounds,  if  the  defendant  will  swear  that  he 
did  not  know  of  such  grounds  when  the  original  affidavit 
was  filed."  The  provision  covers  only  a  single  case ;  it 
does  not  preclude  amendments  of  a  diiferent  character.  8 
Ga,.  317  319;  63  lb,,  405,  408,  409. 

We  have  been  asked  to  determine  whether  a  motion  to 
dismiss  the  levy  might  not  have  been  sustained,  upon  the 
facts  appearing  upon  the  face  of  the  proceedings,  although 
the  affidavit  of  illegality  was  defective  and  did  not  fairly 
and  fully  present  the  point,  but  inasmuch  as  the  lower 
court  did  not  decide  it,  we  must  also  decline  to  do  so,  as 
there  is  nothing  in  its  decision  for  us  to  review. 

We  can  only  pass  upon  such  exceptions  to  its  judgment 
as  are  plainly  specified  and  cannot  presume  in  advance 
that  it  will  not  properly  determine  them,  when  they  shall 
be  presented  for  adjudication. 

Judgment  affirmed. 


Graham  v8.  The  Dahloneoa  Gold  Minimq  Company  et  al 

1.  Where  certain  litigation  between  defendants  in  a  bill  in  equity  is 
only  incidentally  referred  to  in  the  stating  part  of  the  bill,  and  is 
not  at  all  material  to  any  question  raised  by  the  pleadings,  a  fail- 
ure to  attach  such  proceedings  as  exhibits  is  no  ground  for  de- 
murrer. 

(a.)  Besides,  the  pleadings  in  this  case  are  shown  to  be  voluminooSt 
and  the  right  to  refer  to  them  is  asked,  as  they  are  ii.  the  coort 
where  this  bill  is  pending,  if  it  should  be  deemed  necessary. 
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•> 


If  a  continued  and  permanent  diversion  of  the  waters  of  a  stream 
running  through  complainant's  land  has  been  made  by  means  of 
ditch  opened  by  tlie  defendants,  depriving  him  of  its  use  for  agri- 
cultural and  mining  purposes,  there  being  valuable  gold  mines  on 
the  premises,  which  he  is  unable  to  work  or  otherwise  utilize  for 
the  want  of  the  water  thus  diverted,  and  if  defendants  are  insol- 
vent or  rapidly  becoming  so,  equity  will  interpose  and  grant  relief 
by  injunction, 
(a.)  Each  day  that  this  diversion  continues  is  a  fresh  trespass,  and 
gives  an  action  for  nominal  damages,  if  nothing  more ;  and  equity     ) 
will  interpose  for  the  avoidance  of  circuity  and  multiplicity  of  suits.    I 
It  will  also  grant  relief,  if  the  trespass  be  destructive  of  the  very  ) 
nature  and  substance  of  the  estate. 
3.  Objection  to  a  bill  as  multifarious  is  not  favored  by  courts  of  equity, 
it  being  the  interest  of  the  parties  as  well  as  the  interest  of  the 
public  that  all  matters  in  controversy  between  them  should  be 
settled  by  one  suit,  when  it  can  be  done  with  safety  and  without 
practical  inconvenience, 
(a.)  A  bill  to  enjoin  trespassers  and  to  establish  and  quiet  the  right 
to  the  use  of  a  stream  appropriated  by  others,  is  not  multifarious 
or  objectionable  for  misjoinder  because  it  is  brought  against  all  who 
have  participated  in  the  wrong  or  procured  it  to  be  done . 
(6.)  The  policy  of  the  legislature  on  this  subject  considered. 

September  18,  1S83. 

Practice  in  Superior  Court.  Injunction.  Trespass. 
Water-courses.  Damages.  Parties.  Before  Judge  Estbs. 
Lumpkin  Superior  Court.     April  Term,  1883. 

Graham  £led  his  bill  against  the  Dahlonega  Gold  Min- 
ing Company  and  the  Etowah  and  Battle  Branch  Gold 
Mining  Company,  alleging,  in  brief,  as  follows : 

Complainant  is  the  owner  of  certain  lots  in  Lumpkin 
county  of  the  value  of  $10,000.00,  principally  valuable 
for  mining  and  mineral  purposes,  but  also  valuable  for 
farming  purposes.  Through  these  .ands,  from  time  imme- 
morial, have  flowed  two  branches  or  creeks  in  their  natural 
channels,  and  the  water  and  water-power  thereof  are 
essential  to  the  proper  use  and  enjoyment  of  the  lands  for 
mining  or  agricultural  purposes.  Qn.  January  1,  1879, 
drfendants,  or  one  of  them,  through  their  officers  and 
agents,  with  force  and  arms  unlawfully  entered  on  com- 
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plainant's  land  and  cut,  dug  and  erected  a  water-ditch, 
flumes  and  trestles  on  adjoining  lands,  so  as  to  carry  the 
water  from  these  creeks  by  a  diflferent  channel,  and  deprive 
him  of  its  use,  rendering  his  land  almost  wholly  valueless 
Both  of  defendants  are  claiming  title  to  the  water-ditch 
by  which  the  water  is  thus  conveyed  away;  and  they  are 
engaged  in  litigation  as  to  the  same  in  the  superior  court 
of  Lumpkin  county  and  the  Supreme  Court  of  the  state. 
The  record  in  the  case  is  voluminous,  and  leave  of  refer- 
ence is  asked  without  attaching  it.  Complainant  does  not^ 
know  which  is  the  owner,  but  both  have  concluded  to  com- 
mit this  trespass  on  him  for  their  mutual  benofit  The 
damage  is  already  great,  and  if  continued  will  be  irrepar- 
able. The  remedy  at  law  is  inadequate^  because  the  de- 
fendants are  foreign  corporations,  have  little  visible  prop- 
erty in  the  state,  are  engaged  in  expensive  and  exhaustive 
litigation,  and  are  now  insolvent,  or  will  soon  be  so.  One 
of  defendants  has  already  recovered  a  judgment  against 
the  other  for  $7,000.00  which  would  be  senior  to  a  judg- 
ment for  complainant  for  'Jamages.  Such  a  judgment 
would  be  unproductive.  The  prayers  were  for  the  recovery 
of  damages  already  done,  for  the  restoration  of  the  water 
diverted,  and  for  injunction  to  restrain  interference  there- 
with. 

Defendants  demurred  to  the  bill  on  the  grounds  stated 
in  the  decision.  The  demurrer  was  sustained,  and  com- 
plainant excepted. 

Wick  Boyd,  for  plaintiflf  in  error. 

H.  n.  Perry  ;  W.  P.  Price,  lor  defendants. 

Hall,  Justice. 

This  was  n  bill  to  restrain  a  trespass,  which  consisted  in 
the  continued  and  permanent  diversion  of  a  stream  run- 
ning through  complainant's  land  through  a  ditch  opened 
by  the  defendants.    The  bill  set  forth  that  the  damage 
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[tsioned  by  this  diversion  of  the  water  was  irreparable, 

hat  it  deprived  him  of  ita  use  for  agricultural,  domes- 

and  mining  purposes,  there  being  valuable  gold  mines 

the  premises  which  he  was  unable  to  work  or  otherwise 

ize  for  the  want  of  this  water  thus  diverted,  used,  and 

ropriated  by  the  defendants.     The  insolvency  of  de- 

lants  was   substantially,  though   not   very   distinctly 

rged.     There  was  a  prayer  for  the  restoration  of  the 

er  to  its  natural  channel,  and  for  a  perpetual  injunc- 

I,  as  also  for  the  usual  and  necessary  relief. 

L  demurrer  was  Bled  to  this  bill  in  the  lower  court,  and 

xiined  upnn  the  grounds  following  : 

1.)  Because  it  did  not  show  any  cause  of  action  against 

mdants,  or  any  title  to  relief. 

2.)  For  want  of  equity. 

3.)  Because  complainant  had  an  adequate  remedy  at 

4.)  Because  the  bill  was  multifarious  in  joining  the 
mdants,  between  whom  no  combination  or  concert  of 
on  was  charged. 

5.)  Because  complainant  has  referred  in  the  bill  to 
ious  Liuits  in  equity  and  decrees,  and  has  failed  to  attach 
ibits  of  the  same  to  his  bill.  £rror  is  assigned  to  the 
ree  dismissing  this  bill. 

.  There  is  nothing  in  the  last  ground  of  the  demurrer. 
I  litigation  between  the  defendants  about  the  ditch  con- 
ing the  water  of  this  and 'other  streams  is  only  inci- 
itally  referred  to  in  the  stating  part  of  the  complainant's 
all  material  to  any  question  raised  by 
ed  it  strikes  us  as  impertinent  to  the 
nade  thereby.     Besides  these  pleadings 
uminous,  and  the  right  to  refer  them  is 
n  the  court  where  this  bill  is  pending, 
led  necessary. 

feat  equity  in  this  bill,  and  while  there 
mon  law,  the  remedy  is  not  adequate 
ciea  of  the  case  made  here.     The  com- 
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plaint  is  not  aojainst  a  mere  fugitive  or  temporary  trespass. 
The  damages  would  seem  to  be  irreparable,,  in  that  the 
complainant  is  deprived  of  the  full  use  and  enjoyment  of 
his  premises  for  want  of  the  water  diverted ;  he  requires 
it  for  domestic  use,  and  agricultural  purposes,  and  without 
it  is  unable  to  ascertain  and  develop  the  mineral  resources 
of  his  land;  besides,  it  sufficiently  appears  from  the  state- 
ments in  the  bill,  that  if  the  defendants  are  not  already 
insolvent,  they  are  rapidly  approaching  it  by  being  engaged 
in  exhausting  and  expensive  litigation.  Each  day  that 
this  diversion  continues  is  a  fresh  trespass,  and  gives  an 
action  for  nominal  damages,  if  not  something  more,  and 
the  court  may  well  interpose  for  the  avoidance  of  circuity 
and  multiplicity  of  suits.  Code,  §3219,  and  cases  cited 
under  this  section.  If  the  trespass  be  destructive  of  th^ 
very  nature  and  substance  of  the  estate,  equity  will  grant 
relief.  12  Ga.,  464  ;  30  /A.,  47  ;  lb.,  300.  As  to  the  in- 
terposition of  equity  to  quiet  litigation  and  prevent  mul- 
tiplicity of  suits,  see  Code,  §3233. 

3.  The  bill  is  certainly  not  multifarious;  distinct  and 
independent  matters  are  not  joined  in  the  same  suit.  Sev- 
eral matters  of  a  distinct  and  independent  nature  are  not 
therein  joined  against  the  several  defendants  to  the  bill. 
The  complainant  here  claims  one  general  right  against  both 
these  respondents.  This  objection  is  not  favored  by  courts 
of  equity,  for  the  sufficient  reason  that  "it  is  the  interest 
•  of  the  parties  as  well  as  the  interest  of  the  public,  that  all 
matters  in  controversy  between  them  should  be  settled  by 
one  suit,  when  it  can  be  done  with  safety  and  without 
great  practical  inconvenience."  9  Oa.,  278,  and  authori- 
ties there  cited.  To  this  case  may  be  added  many  subse- 
quent ones  determined  by  this  court  on  the  same  line  of 
policy.  There  is  not  even  a  misjoinder  of  parties  defend- 
ant in  this  bill.  As  we  have  before  stated,  it  is  brought  to 
enjoin  trespassers  and  to  establish  and  quiet  complainant's 
right  to  the  use  of  this  stream,  which  has  been  appropri- 
ated by  these  defendants.   Any  participation  m  this  wrong 
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OeoretaPenilenilarrCM.  Nm,  2«iiil  S  w,  Neltm,  prlnciral  keeper,  riai. 

■  any  party  renders  him  liable;  it  extends  to  one 
10  procures  it  to  be  done,  whether  he  subsequently  aids 
rtlier  in  its  actual    perpetration   or   not,   and   whether 

be  an  actionable  wrong  p^.r  ae,  or  grows  out  of 
ireach  of  contract,  and  such  a  person  is  made  liable  to 
suit  either  alone  or  jointly  with  the  actor.     Code,  §3012. 

suits  at  law,  where  several  trespassers  are  sued  jointly, 
?  plaintiff  may  recover  against  all  of  them  damages  for 
i  greatest  injury  done  by  either :  and  for  the  settlement 
the  portions  of  the  finding,  as  between  themselves,  to 
lich  each  is  liable,  the  jury  may  specify  in  their  verdict 
3  particular  amount  to  be  recovered  of  each,  and  in  such 
ies  the  judgment  might  be  entered  severally.  Code, 
175.  But  where  the  finding  is  against  all,  and  the  judg- 
mt,  in  accordance  therewith,  is  entered  jointly  against 
;m,  and  is  paid  off  by  one,  the  others  are  liable  to  him 

■  contribution.  lb.,  §3076.  Nothing  could  evince  more 
ongly  than  this  the  purpose  of  the  legislature  to  end 

a  single  suit  the  controversy  growing  out  of  the 
nmission  of  such  wrong  between  all  the  parties  partici- 
ting  in  its  commission.  In  reason  and  justice,  and 
;ording  to  the  very  spirit  of  these  provisions  of  the  law, 
s  purpose  is  to  be  kept  in  view,  whether  the  proceeding 
at  law  or  in  equity. 
Judgment  reversed. 


;ORGU  PENTTEirnARY  COMPANIES  NoS,  2  AND  3  VS.  NeLMS, 

Principal  Keeper,  et  al. 

>0K9ait,Cblet  JnaUee.  being  dljqnaltfiei  onarcnnnlaf  relalloDsh'p  to  TDcmben 
tie  pIilDttlFi  Id  error,  did  nol  preilde  Judge  Stewkiit.  of  the  ¥1iac  CircuK,  va^ 
'HnWd  ti  preside  la  bli  Me>d.| 

n»a  act  of  1876,  authorizing-  the  governor  to  lease  tlie  conviiita  cl 

"lis  state  to  the  penitentiary  companies,  is  const itutiotial  and  valid 

rhe  contj-acts  of  leaae  maiJe  by  the  governor  with  the  penitentiary 

companies  are  valid  and  binding,  both  upon  the  state  and  the  coui- 

panies. 

the  joint  resolution  of  the  general  nssi^mbly  of  this  state,  of   lfl33, 

■uthoriiing  the  primipiil  keeper  of  the  penitentiary  to  turn  ovar 
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two  handrec  an<*  fifty  convicts  to  the  Marietta  &  North  Georg 
Railroad  Com paay,  is  uno-unatltatiitn  il  snd  void,  first,  because 
impairs  ttte  obligations  of  the  contracts  made  by  tiie  state  ni 
the  penitentiary  companies ;  and,  second,  because  the  state  ca 
not  part  with  the  police  power  of  the  state  over  the  convicts. 

4.  Under  the  act  of  187G,  the  Marietta  &  North  Georgia  Railroad  Coi 
pany  was  entitled  to  have  the  service  of  two  hundred  and  fif 
convicts  for  three  years ;  and  after  said  railroad  company  has  hi 
the  service  of  two  hundred  and  fifty  convict*  for  three  years,  t) 
penitentiary  companies  are  entitled  to  the  same,  and  the  railroi 
company  is  entitled  to  no  more,  unless  the  railroad  company  a 
bring  itself  within  the  proviso  of  the  act  of  1876,  by  showing  tba 
as  an  incorporated,  railroad  company,  at  the  time  when  the  act 
1S76  was  passed,  it  was  working  convicts  on  its  road,  and  was  e 
titled  to  a  re-leasu  ot  c.jnvicts.  Whether  the  railroad  compan, 
as  such,  by  authority  of  the  state,  was  workii^g  convicts  when  tl 
act  of  1876  was  passed,  and  whether  it  applied  for  and  made  a  co 
tract  of  re-lease  of  convicts  from  the  state  before  the  state  lease 
the  convicts  to  penitentiary  companies  1,  2  and  3  for  twenty  year 
are  qupations  of  fact  to  be  ascertained  by  the  jury  on  the  trial  i 
this  case. 

(a.)  That  a  court  of  equity  has  the  power  to  enjoin  the  railroad  con 
pany  from  receiving,  and  the  principal  keeper  from  deliveriiii 
convicts,  and,  upon  final  decree,  to  require  the  railroad  compan 
to  deliver  up  the  cohvicts  in  its  possession,  should  the  railroa 
company  fail  to  establish  its  right  to  receive  any  more,  and  shoul 
it  be  determined  that  the  railroad  company  has  had  the  service  < 
two  hundred  and  fifty  for  three  years. 

(b.)  That  the  injunction  herctolore  granted  in  this  cose  be  so  mod 
fied  as  to  enjoin  the  principal  keeper  (Neims)  from  delivering,  ai 
the  railroad  company  from  receiving,  any  more  convicts,  until  il 
rishr  to  ceccive  more  shall  have  been  established  by  law. 

(0. '  That  complainants  enter  into  bond,  with  security,  conditioated  i 
pav  the  railroad  company  any  damages  which  it  may  sustain  a 
account  of  the  service  of  convicts  which  may  hereafter  be  tnme 
over  to  complainants,  in  the  event  that  the  railroad  company  sM 
establish  the  fact  that  it  was  entitled  to  the  service  of  such  coi 
victa. 

Id.)  That  complainants  may  amend  their  bill  on  the  trial  of  thi  i  oase 
and  have  any  claim  for  damages  determined  which  they  havi 
heretofore,  or  may  hereafter  sustain,  on  account  of  the  loss  of  eei 
vice  of  convicts  received  by  the  railroad  company  to  which  it  vii 
not  entitled. 

S.  Under  the  contracts  between  the  state  and  the  penitentiary  le6see!< 
the  lessees  have  a  vested  right  to  the  labor  of  the  convicts  » 
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Gcorxift  PeuluatlBFT  Cos.  Na<.  t  and  S  rg.  Nclmi,  prlnMpil  beeper,  it  aL 

leased,  and  the  legislature  has  no  power,  under  the  conetitntion  ai 
laws  of  this  atate,  to  deprive  the  lesseeH  of  this  right  to  the  labor 
the  convicts  thus  leased. 

L  Ttutt  the  police  powers  of  the  state  over  the  convicts  leased  to  tl 
penitentiary  companies  are  reserved  and  secured,  by  the  t^rms 
the  (»DtractB  of  lease,  to  the  state,  so  that  the  state  has  entire  CO 
tro)  over  the  moral  and  physical  condition  o(  the  convicts,  a  d  Ct 
mate  all  needful  and  necessary  regaiationa  as  regards  the  sal 
keeping,  feeding,  clothing,  and  medica   treatment  of  the  convict 

'.  TJnder  the  act  of  1S7G,  persons  leasing  convicts  are  called  curpor 
tJons,  in  the  manner  and  for  t!,c  purposes  specified  in  the  st  tut 
The  state  has  the  right  to  create  an  agency  to  aid  it  in  the  enforc 
ment  of  the  criminal  law  by  having  the  convicts  confined,  guardi 
and  worked  at  hard  labor  in  terms  of  the  sentences  of  the  court 
and  the  state  having  in  this  manner,  lot-its  own  benefit,  contrat'ti 
with  euch  persops,  could  not  take  advantage  of  the  fact  that  thi 
are  called  corporations,  and  tlie  railroad  company  claiming  rjgfa 
snbordiDate  to  the  rights  of  the  stat«,  can  take  no  advantage  of  tl 

Juiaary  II,  18S4.    (Head-notei  by  Che  court.) 

GoQBtitutional  Law.  Penitentiary.  Convicts.  Co; 
racts.  Laws.  Eailroads.  Marietta  and  North  Georg 
ilailroad.  Corporations.  State.  Before  Judge  Hammon 
i^ulton  Superior  Court.     October  Term,  1883. 

On  Sept.  24th,  1881,  Georgia  Penitentiary  Company  N 
!  and  Georgia  Penitentiary  Company  No.  3  filed  their  b 
[gainst  Nelms,  the  principal  keeper  of  the  penitential 
ind  the  Marietta  &  North  Georgia  Railroad  Co.,  allegii 
13  follows : 

"  On  February  33, 1876,  the  legislature  of  Georgia  passi 
kii  act  by  which  the  governor  of  tlie  state  was  auth( 
zed  to  lease  the  penitentiary  convicts  of  the  state  f 
I  term  of  twenty  years.  On  June  21. 1S76,  the  governt 
n  pursuance  of  said  law,  entered  into  a  contract  with  ti 
Dade  Coal  Company,  Georgia  Penitentiary  Company  > 
!,  and  Georgia  Penitentiary  Company  No.  3,  by  which 
iid  lease  said  convicts  to  said  three  companies  for  the  tei 
of  twenty  years  from  April  1, 1879.    By  the  terms  of  t 
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contract,  the  Dade  Coal  Company  was  to  have  three  hui 
dred  long  term  men,  and  to  be  kept  up  to  that  nuinbe 
and  the  otiier  two  companies  were  to  divide  the  remaindc 
into  two  equal  parts,  and  they  were  to  be  kept  equal  du. 
ing  the  period  of  tlie  lease. 

"At  the  date  of  the  passage  of  said  act,  the  convict 
were  held  under  leases,  which  had  been  made  in  pursuanc 
of  the  act  of  lf>74.  J.  M,  McAfee  &  Co.  were  lessees  unde 
that  act,  and  held  one  hundred  or  more  convicts,  and  tb 
history  of  their  lease  wa^  as  follows: 

"Haley,  McAfee,  Wallis,  and  ten  others,  organized  : 
joint  stock  company,  to  be  known  as  H.  B.  Wallis  &  Co 
the  business  being  to  bid  for  and  work  convicts  in  con 
structing  the  Marietta  &  North  Georgia  Railroad,  thi 
profits  in  slock  in  the  road  or  in  property  purchnsed  to  b 
joint  after  the  payment  of  their  expenees.  Wallis  wa 
directed  to  make  a  bid  for  one  hundred  convicts  to  b 
worked  on  the  road  for  twelve  months.  He  changed  thi 
name  to  Wallis,  Haley  &  Co.,  and  made  a  bid  for  tw 
years,  which  action  of  Ms  was  approved  at  a  meeting  of  hii 
company  on  Marcli.26, 1S74 — nine  members  being  present 

'■  On  March  26,  1874,  the  state  in  writing  leased  to  Wal 
lis,  Haley  &  Co  ,  one  hundred  convicts  for  two  years  a 
$11  per  head.  On  March  9, 1675,  by  executive  order  thi: 
lease  was  forfeited,  and  on  the  next  day  these  convict 
weie  leased  to  Field,  McAfee,  Tate  &  Co.  Subsequentlj 
that  lease  was  changed,  and  the  convicts  were  again  let  t( 
J.  M.  McAfee  &  Co.,  in  October,  1875,  and  they  held  then 
when  the  act  of  1876  was  passed,  under  a  lease  which  wai 
to  e.spire  on  April  1,  1876.  J.  M.  McAfee  &  Co,  wen 
contractors  to  work  on  the  Marietta  &  North  Georgif 
Railroad,  and  prior  to  April  1, 1876,  said  railroad  companj 
had  no  lease  of  convicts  from  the  state,  and  never  had  ii 
its  possession,  and  ba<l  not  had  in  its  possession,  any  o 
said  convicts.  After  April  1, 1S76,  the  McAfee  convict 
were  turned  over  to  it,  under  that  clause  in  the  act  of  1871 
which  gave  it  two  hundred  and  fifty  convicts  witboutchargi 
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Georgia  PenitentUry  Cos.  Sty».  2  and  ^  m.  Nelin«,  priiivipal  keeper,  el  al. 

for  three  years.  In  July,  1876,  what  were  known  as  the 
Stevens  convicts,  and  in  1878  the  Alexander  convicts  were 
delivered  to  said  company,  as  a  part  of  the  two  hundred 
and  fifty  mentioned  in  the  act  of  1876.  From  time  to  time 
convicts  were  delivered  to  that  company,  and  on  Dec.  17, 
1880,  it  had  had  convicts  under  said  two  hundred  and  fifty 
clause  equal  to  two  hundred  and  fifty  for  three  years.  The 
two  hundred  and  fifty  for  three  years  would  be  equal  to 
the  labor  of  one  man  for  seven  hundred  and  fifty  years, 
and  said  company  had  had  convicts  from  April,  1876,  to 
April,  1879,  equal  to  four  hundred  and  seventeen  years, 
and  from  April,  1879,  to  April,  1881,  four  himdred  and 
twenty-nine  years,  and  from  April,  1881,  to  the  present, 
one  hundred  years,  making  a  total  of  nine  hundred  and 
forty-six  years,  and  an  excess  over  its  right  under  the  stat- 
ute of  one  hundred  and  ninety-six  years. 

"  It  was  believed  by  Companies  Nos.  2  and  8  that  said 
railroad  company  was  not  entitled  to  any  convicts  under 
the  act  of  1876,  and  they  filed  a  bill  in  Cobb  superior  court 
to  prevent  the  delivery  of  convicts  to  it.  It  was  determined 
in  that  litigation  that  it  was  entitled  to  two  hundred  and 
fifty  for  three  years,  and  said  bill  was  dismissed  before 
final  trial  and  decree.  Said  railroad  company  claimed 
in  that  case  that  it  held  all  the  convicts  received  prior  to 
April  1,1879,  not  as  a  portion  of  ttie  two  hundred  and  fifty 
mentioned,  but  under  a  subsequent  clause  which  authorized 
the  renewal  of  leases  to  railroad  companies,  and  that  claim 
was  supported  by  the  affidavit  of  William  Phillips,  the  presi- 
dent of  the  company,  in  which  he  stated  that  he  persist- 
ently made  the  demand  for  two  hundred  and  fifty  convicts 
under  the  act  of  1876,  but  was  refused  on  the  ground  that 

the  rights  of  said  company  did  not  attach  until  April  1, 
1870. 

^(^n  September  25, 1876,  said  company  had  in  its  pos- 
session the  Stevens  and  McAfee  convicts,  and  it  had  given 
no  bond.  On  that  day  the  Governor  passed  an  order  re- 
quiang  the  bond  to  be  given  within  ten  days,  and  on  the 
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Georgia  Penitentiary  Co«.  Noi*.  2  and  '  vs.  Nelm^,  principal  keeper,  H  al. 

30th  day  of  that  month  it  was  given.     A  copy  is  hereto 
attached  marked  Exhibit  "A." 

"From  that  bond  it'appears  that  the  convicts  then  held 
by  that  company  were  a  part  of  the  two  hundred  and  fifty 
mentioned  in  the  act  of  1876,  and  thus  discloses  the  falsity 
of  the  claim  above  mentioned  which  was  set  up  by  the 
company. 

"This  bond  could  not  be  found  pending  the  litigation  be- 
fore mentioned.     Complainant,  by  its  attorneys,  made  dili- 
gent search  and  inquiry  for  the  bond  at  the  executive  of- 
fice, and  it  could  not  be  found,  and  they  had  no  way  of 
establishing  its  contents.    Since  the  decision  above  referred 
to,  the  bond  has  been  found,  and  for  the  first  time  it  is 
within  the  power  of  your  orators,  by  its  production,  to  shpw 
the  falsity  of  the  claim  above  mentioned.     Since  the  de- 
cision referred  to  numerous  convicts  have  been  delivered 
to  that  company,  and  all  of  them  in  excess  of  what  was 
due  to  it  under  the  law.    They  have  been  delivered  to  it 
by  John  W.  Nelms,  the  principal  keeper  of  the  peniten- 
tiary, contrary  to  law  and  in  disregard  of  the  rights  of  Com- 
panies Nos.  2  and  3,  which  companies  were  entitled  to 
share  equally   the  convicts  thus    unlawfully   delivered. 
He  continues  to  deliver  convicts  to  that  company,  and  it 
is  his  purpose  to  do  so  until  their  number  is  largely  in- 
creased. 

The  Marietta  &  North  Greorgia  railroad  company  is 
insolvent.  Jonn  W.  Nelms  resides  in  Fulton  county,  Geor- 
gia, and  said  Marietta  &  North  Georgia  Railroad  Com- 
pany is  a  corporate  body  and  resides  in  Cobb  county,  Geor- 
gia. 

"The  prayer  of  this  bill  is  as  follows : 

"That  said  John  W.  Nelms  and  said  railroad  company 
be  made  defendants  and  that  subpoenas  issue  for  them. 
That  Nelms  be  enjoined  from  delivering  any  other  convicts 
to  that  company.  That  an  account  may  be  taken  and  a 
decree  rendered  against  Nelms  and  said  railroad  ccompany 
for  the  value  of  the  hire  of  the  convicts  unlawfully  deliv- 
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tred  by  Nelms,  as  above  shown,  and  that  such  other  reli 
)e  granted  as  may  be  proper.  That  a  receiver  be  appoint* 
0  take  charge  of  the  convicts  in  possession  of  said  railroi 
ompaoy,  and  hold  them  subject  to  the  order  of  the  coui 
'hat  general  and  all  appropriate  relief  be  granted. 

Discovery  is  waived." 

The  bond  attached  as  "Exhibit  A,"  is  as  follows : 

&TATB  OP  Georoia — County  of  Fulton. 

"Knijw  nil  men  by  these  presenta,  that  we.  The  Marietta  A  Nor 
eor^'b  Railroad  Company,  of  the  couDty  of  Cobb,  principal,  anil  '. 
.  MaJdoi,  J.  M.  McAfee  and  W.  A.  Hoekins,  eecuritiea,  are  h« 
](l  firraty  bound  unto  Jamea  M.  Smith,  us  Govei'nor  of  uaiil  stui 
id  hiD  Huccenaors  in  office,  in  the  sum  of  ten  thousand  dollars,  j 
le  payment  of  which  we  bind  ourselves,  our  heirs,  executora  and  a 
inistratois,  jointly  and  severally,  firm  y  by  the^e  i>re:ji!nts.  Signe 
aleil  and  delivered  by  us  this,  the  Wtb  day  o[  tjept.,  iH7t. 
"The  conditions  of  the  above  bond  are  as  follows:  Bald  James  I 
iiitb,iissueh  Governor,  under  and  by  virtue  of  the  authority  vest 

him  by  an  act  of  the  General  Assembly  of  said  state,  entitl< 
ji  Act  to  regulate  the  leasing  out  of  Penitentiary  convicts  by  t 
jvernor  autliorizinf;  him  to  make  contracts  in  relation  thereto,  ai 
r  other  purposes,'  approved  February  25,  18TU,  having  furnish 
e  directors  of  the  Marietta  &  North  Georgia  Railroad,  upon  thi 
iplication  for  the  same  convicts,  without  charge,  I 

e  space  of  three  years,  as  autborixed  by  said  act.  Now,  if  ea 
incipal  shall  pay  all  expenses  ol  said  convicts,  shall  humanely  tre 
id  convicts,  keep  them  securely  without  expense  U>  said  stiite,  aj 
inage  them  in  accordance  with  the  rules  and  regulations  in  for 

ihe  3il  day  of  March,  1874,  for  the  control  of  eald  convicts ;  shi 
iploy  said  convicts  exclusively  for  tlie  benedlol  said  Marietta 
irth  Georgia  Railroad,  and  not  work  them  inore  than  ten  hours  eai 
y,  nor  permit  them  to  work  on  the  Babbath,  nor  inflict  corpnc 
tiishment  opon  any  of  them,  unless  the  same  Bliall  be  absolute 
(^ssary  to  secure  discipline;  and  shall  not  employ  a'<  guards  I 
il  convicts  other  convicts,  commonly  called  "triistiefi;"  and  shi 
icharge  said  convicts  immediately  upon  the  expiration  of  the  ter 

which  he  or  she  may  have  been  Rentenced,  '>r  when  hi>  or  si 
UI  have  been  pardoned ;  and  shall,  when  this  letting'  shall  be  endi 

time  or  by  cancellation  by  the  Governor,  return  the  convicts  st 
'land  to  the  person  authorized  by  the  Govprnor  tn  receive  thci 
la  ihiti  bond  be  void,  els«»  U-  reituuu  of  full  furuu  „aa  elfocU 
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"In  testimony  wliereof,  we  have  hereunto  set  our  hands  Kud  eeat 
this  the  day  aud  year  Urst  aforeaaid. 

Marietta  &  North  Gboboia  Railroad  Co>, 

By  William  Phillips,  Prea't,  [l.  s.J 

R.  F.  Maddox,  [l.  s.] 

J.  M.  McA.PEE,  Director,  [l.  b.] 

W.  A.  UoSKIKB,  [l   b.]" 

The  hill  was  sworn  to  hy  B.  G.  Lockett,  president  of  Con 
pany  No.  2. 

On  the  hearing  of  the  application  for  injunction,  Judg 
Hillyer,  who  then  presided,  refused  it,  on  the  ground  tha 
the  superior  court  of  Fulton  county  had  no  jurisdiction  i 
the  case,  and  that  the  court  could  not  enjoin  the  principa 
keeper  of  the  penitentiary  in  the  matter  of  disposing  c 
convicts.  It  was  ordered,  however,  that  both  parties  b 
enjoined  uutil  a  decision  could  be  had  in  the  Suprem 
Court.  That  court  reversed  the  judgment  below,  and  hel 
that  the  superior  court  of  Fulton  county  had  jurisdiction 
and  could  ei^oin  the  principal  keeper.  (See  67  Ga.  Sep 
565.) 

The  penitentiary  companies  amended  their  bill,  an< 
alleged,  in  brief,  as  follows :  The  value  of  the  hire  of  25) 
convicti)  per  annum  is  at  least  $50,000;  but  owing  to  tbi 
peculiar  nature  and  character  of  the  property,  they  canDO 
ascertain  at  law  the  damage  done  to  them,  and  it  is  irre 
parable.  On  information  and  belief,  it  is  stated  that  thi 
Marietta  &  North  Georgia  Railroad  is  indebted  to  tli< 
state  $62,898.00,  for  which  the  state  has  a  first  lien  on  iti 
property ;  that  it  also  owes  a  large  amount  to  one  West 
and  others,  and  could  not  pay  damages  if  recovered  againsi 
it;  neither  could  Nelms,  and  as  to  this  case,  both  are  in 
solvent.  Nelms  well  knows,  from  the  records  in  his  office 
that  the  railroad  has  received  more  convicts  than  it  is  en 
titled  to  under  the  act  of  IS'fi;  but  he  and  the  railroad 
company  have  combined  to  deprive  corapiainauts  of  th« 
labor  of  250  convicts,  without  any  color  of  right. 

"  Complainants  further  state,  upon  information  and  h^- 
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?f,  that  the  said  railroud  company  has  kept  the  conv 
mishedto  it  since  April  1, 1876,  at  work  on  said  raiir 
It  a  small  portion  of  the  time ;  but  has  kept  them  ir 

the  time  on  other  works  in  which  said  railroad  compi 
,d  no  interest  whatever,  and  yias  perverted  the  us« 
id  convicts  from  the  work  of  grading  said  railroad, 
lich  purpose  said  convicts  were  furnished  by  the  stf 
lich  wrongful  conduct  of  said  railroad  company  has 
e  time  been  well  known  to  the  said  Nelms.  But  t 
e  said  Nelms,  with  such  knowledge,  has  continued 
hver  convicts, as  charged  in  said  bill,  well  knowing  t 
;ir  labor  would  in  a  great  measure  be  misapplied 
iresaid. 

■'Discovery  is  hereby  waived,  and  complainants  p 
it  the  convicts  now  in  possession  of  said  railroad  c( 
ny  be  placed  in  possessiou  of  complainants." 
rhis  amendment  was  also  sworn  to  by  Lockett. 
S'elms  filed  his  separate  answer,  in  brief,  as  follows : 
Se  is  a  mere  executive  officer,  and  has  no  pecuni 
lefit  or  interest  of  any  kind  in  the  matters  set  forth 
'.  bill ;  admits  that  the  railroad  company  has  been, 
the  time  of  filing  said  bill,  receiving  convicts  from  £ 
principal  keeper  of  the  penitentiary,  and  that,  as 
irs  from  the  books  in  his  othce,  said  railroad  compij 
>  received  in  all  as  many  convicts  as  would  in  the  ags 
e  be  equal  to  one  man  for  nine  hundred  and  forty- 
irs.  yet  he  denies  that  it  is  now,  or  ever  was,  his  purp 
intention  to  deliver  to  that  company,  after  the  first  c 
April,  1879,  any  more  convicts  than  such  a  number 
aid  give  said  company  two  hundred  and  fifty  for  th 
irs. 

'  When  this  defendant  came  into  office  as  princi] 
tper  of  the  penitentiary,  it  was  bis  understanding,  a 
found  from  the  books  and  records  of  his  office,  and  fr 
irmation  of  James  M.  Smith,  before  then  governor 

state  of  Georgia,  that  tlie  said  governor  had  leased 
med  out  all  the  convicts  then  in  the  penitentiary,  a 
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all  who  might  become  convicts  up  to  the  first  day  of  Apr 
1879,  and  had  also  provided  for  the  leasing  of  the  convic 
from  the  1st  day  of  April,  l>i79,  for  twenty  years.  Tl 
books  and  records  of  this  defendant's  office  showed  th 
there  were  616  convicts  on  the  Ist  of  April,  1874,  ai 
that  number  was  made  the  basis  of  leasing  under  the  a 
of  1P74,  both  of  the  right  to  receive  and  the  obligation 
take  all  incoming  convicts,  by  the  several  lessees,  up 
April  1st,  1879. 

"  The  lessees  under  the  act  of  la74,  and  the  number  ■ 
convicts  originally  taken  by  each  lessee,  are  as  foUowi 
The  Djde  Coal  Mine  Company,  lOO"  J.  T.  &  W.  D.  Gran 
"1^0;  Smith  &  Taylor,  100;  Henry  Stevens,  55;  theNorl 
Eastern  Railroad  Company,  50  ;  Wallis,  Haley  &  Co.,  an 
their  successors,  for  the  Marietta  &  North  Georgia  Rai 
road  Company,  100;  George  D.  Harris,  50  and  that  ( 
fdl  the  convict^s  thereafter  coming  in  each  lessee  was  t 
take  and  receive  pro  rata.  On  the  20th  October  187; 
there  were  ten  ditferent  squads  or  forces  working  undc 
the  five  years'  lease  under  the  Act  of  1874,  and  tb 
change  under  said  act.  Amongst  these  changes,  th 
North  Eastern  Railroad  Company  had  surrendered  its  con 
Ticts,  and  the  same  had  been  released  to  Thomas  Alei 
ander,  and  the  said  Marietta  &  North  Georgia  Rflilroa< 
Company  had  possession  of  the.  convicts  that  had  beei 
nominally  leased  to  Wallis,  Haley  &  Co.,  and  their  sue 
cessors,  and  these  convicts  were  working  out  the  fivi 
years'  lease  under  the  act  of  1874.  And  this  change  wa 
recognized  both  by  the  lessees  and  the  state." 

That  the  new  companies,  called  Penitentiary  Companie 
Nos.  1, 2  and  3,  claimed,  after  their  organization,  to  be  work 
ingout  the  five  years  lease  under  the  act  of  1874  ;  andala 
to  have  been  organized  by  the  surrender  of  certain  convict 
by  the  marietta  &  North  Georgia  Railroad  Company.  The] 
claimed  a  distributive  share  of  convicts  under  the  act  o: 
1874,  the  only  change  being  that  according  to  an  agree 
ment  between  themselves,  the  Dade  coal  mine  compau} 
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i  to  have  300  convicts,  and  was  to  be  kept  up  to  tha 
nber  nntil  the  Ist  of  April,  1879.  Those  rights  an 
igationa  were  recognized  and  acted  upon  by  each  an 
17  one  of  the  leasees,  with  the  exception  of  the  eai 
rietta  &  North  Geor^a  Railrotu^  Company,  whici 
raed  08  its  propoi'tjon  more  than  had  been  assigne 
it  When  the  admmiitrators  of  Thomas  Alexande 
:«Ddered  the  convicts  held  by  said  Alexander  indi'vic 
:y,  numbering  aboat  71,  said  convicts  were  claime 
William  Phillips,  president  of  the  Marietta  &  Nort 
ii^a  Railroad  Company,  for  said  company ;  and  W.  E 
nt  objected  to  the  claim  and  in  adjusting  the  clait 
laid  company,  this  defendant  was  allowed  to  turn  ove 
aid  Phillips,  as  president  afore'^aid,  about  50  of  sal 
victs  as  the  share  of  the  railroad  company,  under  th 
le  act  of  1874. 

Iiat  he  also  furnished  the  railroad  company  from  the  jail 
]  convicts  as  were  adjudged  to  be  its  share  or  propoi 
,  under  the  leases  made  under  the  act  of  1874,  up  t 
1st  of  April,  1879,  but  the  number  so  furnished  wa 
er  HO  great  as  it  was  entitled  to  under  the  act  of  187 
Tobably  not  half  what  it  was  so  entitled  io. 
As  principal  keeper  of  the  penitentiary,  he  did,  on  an 
r  the  Ist  April,  1879,  under  the  lease  act  of  1876,  an 
contracts  made  under  the  same,  propose  to  turn  ov( 
he  Marietta  &  North  Georgia  Railroad  Company  25 
vicl8.  competent  to  labor  on  a  railroad,  but  was  pn 
te<  trom  doing  so  in  consequence  of  objections  mac 
reto  by  the  complainants,  which  objections  were  bu] 
ted,  as  defendant  was  informed,  by  the  attorney  gem 
Acting  under  the  order  of  the  governor,  this  defeni 
distributed  the  convicts  under  the  act  of  1876,  an 
ead  of  making  the  number  held  by  the  Marietta 
■th  Georgia  Railroad  Company  up  to  250  men  competei 
vork  on  a  railroad,  he  took  from  said  company  thirt; 
r  able-bodied  men. 
Except  the  lour  convicts  surrendered  by  the  Mariet' 
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&  North  Georgia  Railroad  Company,  there  was  no  disti 
bution  or  assignment  ol'  convicts  under  the  act  of  18 
until  Ihe  1st  ol'  April,  1879." 

That  under  a  resolnt'onol'tliegeneralftssembly  of  161 
he  was  pioceeding  to  furnish  to  the  railroad  company, 
directed  by  said  resolntion,  100  convicta  from  the  jail 
believing  the  same  to  be  legal,  just  and  right,  but  w: 
taking  no  convicts  from  complainants. 

That  when  thi-;  defendant  cameintooffice,hefound  tl 
bond  of  tlic  railroad  company  for  the  convicts  then  he 
by  it  under  tlie  act  of  1 87+,  said  bond  being  for  |10,000.0 
with  R.  F.  Maddox  and  otiiers  as  sureties.  The  suretii 
were  perfectly  good  for  the  amount  of  the  bond.  Tl: 
railroad  company,  by  its  proper  officers,  also  demande 
250  convicts,  under  the  first  section  of  the  act  of  1876,  an 
tendered  good  and  sufficient  bond  to  comply  with  the  lav 
and  this  tender  was  made  both  before  and  on  the  1st  ( 
April,  1879.  Kuid  company  also  demanded  the  100  coi 
vk'ts  under  the  resolution  of  the  legislature  of  1879,  an 
tendered  good  and  sufficient  bond,  under  the  resolntio 
and  the  law. 

"  The  bond  of  said  company  found  in  this  defendant' 
office  when  lie  became  principal  keeper  of  the  peniten 
tiary,  was  demanded  by  and  given  to  a  member  of  th 
penitentiarycommitleeof  the  general  assembly  of  1878-S 
whose  name  defendant  does  not  remember.  It  was  dona 
the  session  of  the  general  assembly,  and  the  bond  ha 
never  been  returned  to  defendant's  office,  and  he  is  unabl 
to  find  it  in  any  department  of  the  capitol  after  diligen 
search." 

That  since  the  above  statements  were  made,  a  bond  ha 
been  found,  a  copy  of  which  is  attached  to  complainant' 
bill.  Defendant  is  not  able  to  say  whether  this  bond  wa 
the  bond  nn  file  in  his  office  when  he  came  in  or  not, 

"In  April,  1879,  on  the  re -distribution  of  convicts, 
turned  over  and  left  with  ray  co-defendant  160  convict 
on  the  order  of  the  governor." 
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The  Hahetta  &  North  Qeorgia  Railroad  filed  its  seps 
:e  answer  alleging,  in  brief,  aa  follows: 
Complain  lints  and  the  Dade  Coal  Company  may  hav 
ide  with  the  gov^-rnor  the  contract  claimed,  but  if  so,  : 
5  not  authorized  by  the  act  of  187G ;  but  the  contrat 
uld  notin^Iv  ''t  convicts  goiog to  the  railroad  under  th 
ond  clause  of  the  first  section  of  that  act  and  the  provisr 
that  section,  and  it  was  bo  distinctly  understood.  Denie 
Lt  any  of  the  convicts  in  its  possession  on  April  Is 
i9,  should  be  charged  against  it  as  part  of  the  two  hui 
:d  and  fifty  allowed  it  by  the  act  of  1S76 ;  and  denie 
it  it  has  received  that  number. 

■  By  the  proviso  to  the  second  clause  of  the  first  sectio 
the  act  of  1876,  it  is  provided  that  if  any  railroad  con 
lyhadat  that  time  any  lease  of  convicts,  and  was  wort 
:  them  at  that  time  on  its  rond,  and  its  leaso  slionl 
lire  before  the  leasing  contemplated  by  the  act  of  187 
uld  be  made,  then  said  company  might  re-lease  sai 
ivicts  and  as  many  more  as  it  might  desire,  until  its  roa 
s  entirely  completed. 

At  the  time  of  the  passage  of  said  act,  this  defendant  ws 
lessee  of  100  convicts  under  the  act  of  1874,  under 
*e  to  expire  Ist  of  April,  1876,  and  was  working  thei 
its  road,  and  had,  un^er  such  lease,  all  the  rights  of  tli 
er  lessees  as  to  new  convicts  that  might  be  sentenced. 
'hat  this  lease  was  in  the  name  of  J,  M.  McAfee  &  Cc 
3  were  only  tmstees  for  the  company,  and  were  f 
iwn  and  recogni>,ed  by  the  legislature  and  governc 
the  date  of  the  passage  of  the  act  of  February  21 
6,  and  of  the  lease  aot  of  1876,  this  was  the  onl 
road  working  convicts  on  its  road.  Just  before  Apr 
876.  this  defendant  called  the  attention  of  the  goi 
or  to  the  lease  act  of  187fi,  and  the  act  of  Febn 
ry  28, 1876,  and  the  governor  determined  that  this  d< 
lant  had  a  right  to  retain  the  convicts  it  had  whos 
na  expired  on  April  1,  1S76,  and  to  be  conaidereQ 
ee  under  the  proviso  in  the  second  clause  of  the  firi 
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section  of  the  lease  act.  (See  acts  1876,  pages  40  et  seq.) 
The  president  of  the  railroad  (Mr.  Phillips)  then  demanded 
the  convicts  and  a  re-lease,  to  which  the  governor  agreed. 
As  the  company  did  not  have  to  pay  hire  for  the  re-leased 
convicts,  no  bond  was  taken  or  required,  nor  was  any 
formal  contract  or  lease  signed ;  but  it  was  notified  to  the 
principal  keeper  of  the  penitentiary,  and  all  parties  acted 
on  the  basis  of  it. 

That  when  the  Alexander  convicts,  numbering  about  70^ 
were  surrendered,  W.  D.  Grant,  of  Company  No.  2,  insisted 
that  the  quota  of  the  railroad  was  only  50,  and  it  received 
them  as  lessee  under  the  act  of  1874,  by  reason  of  the  pro- 
viso in  the  act  of  1876;  and  so  were  all  the  convicts  re- 
ceived by  it  up  to  April  1, 1879,  as  was  known  to  com- 
plainants. So  far  from  believing  that  the  convicts  received 
by  the  railroad.from  April  1, 1876,  to  April  1, 1879,  were 
a  part  of  the  250  to  which  they  were  entitled  for  three 
years,  under  the  act  of  1876,  members  of  companies  Nos. 
2  and  3  had  made  affidavits  that  when  thoy  contracted 
with  the  governor  they  believed  the  railroad  was  not  en- 
titled to  250  at  all,  but  that  after  April  1, 1879,  the  three 
companies  would  receive  them  all. 

'^ After  the  contracts  of  lease  with  the  complainants  and 
Penitentiary  Company  No.  1  and  the  governor  were 
signed,  it  was  found  impossible  to  organize  the  companies, 
and  Company  No.  2,  by  reason  of  the  fact  that  none  of 
said  lessees  under  the  act  of  1874  were  willing  to  surren- 
der any  convicts,  and  each  claimed  its  right  to  have  its 
quota  of  new  convicts,  so  that  there  were  no  convicts  for 
Penitentiary  Company  No.  2  to  take  or  to  get  until  1st  of 
April,  1879. 

"  In  the  winter  of  1876-7,  say  about  2l8t  December,  1876, 
four  convicts  were  assigned  to  defendant- — newly  sentenced 
convicts,  to  which  none  but  lessees  under  the  act  of  1874 
were  entitled,  which  this  defendant  certainly  was  only 
entitled,  as  lessee  under  the  act  of  1874,  and  the  proviso 
to  the  2d  clause  of  the  act  of  1876.    Governor  Brown, 
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ickett,  Low,  Grant  and  other  members  of  tl 
mpanies,  including  complainants,  induced 

eurrender  to  the  state  the  Bald  four  con 
id  companie!*  might  organize  "  Tliis  was  d 
tered  into  aome  sort  of  contract  among  th 
tterial  liere.  This  estops  them  from  deny 
this  defendant, 

"  la  relation  to  the  bond  which  is  claimei 
icovered,  defendant  says  that,  •  *  •  ti 
fen  on  contract  accounts,  as  I  remember,  i 
76,  one  for  the  convicts  then  held  by  def 
!  renewal  oflease  of  J.  M.  MoAfee  it  Co., 
make  good  the  application  filed  with  th( 
April,  1876,  for  250  convicts  for  three  ye 
;  cannot  ^tale  from  recollection  the  term 
na  in  either  bond,  but  does  remember  the 
mtances  leading  to  the  execution  of  two 
las  caused  search  to  be  made  for  bond ;  is 
IRS  delivered  to  a  member  of  the  peoiten 

;  feels  sure  it  was  before  that  committf 
cndant  feels  sure  that  the  bond  now  f 
nprised  in  their  bill,  and  considered  by  th 

e,  was  not  the  bond  before  said  committet 
fhe  whole  matter  has  been  twice  before  fl 
re  is  nothing  new  in  the  present  case,  ui 
covery  of  the  bond,  which  at  best  is  onl; 
iuch  was  the  answer,  which  was  s>"orn  to 

f,  vice-president  of  the  railrtmd. 

)n  October  16, 1883  the  bill  was  amende 
brief,  as  follows : 

Phe  allegations  concerning  the  contract  of 
inants,  and  that  they  have  complied  witl 
■■  contract  and  their  duty  under  the  law, 
0,  that  the  railroad  company  has  receivei; 
in  250  convicts  for  three  years.  The  last  f 
'  passed  the  following  resolution,  which  ■ 
ptember26,  1883: 
V  71-21 
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Reioh'ed,  by  the  senate,  the  house  concurring,  that  the  go^e 
be  and  he  is  hereby  instructed  to  direct  the  keeper  of  the  penitent 
to  turn  over  to  the  Marietta  and  North  Georgia  Rtulrood  Com; 
one  hundred  and  fifty  able-bodied  convicta,  to  be  worked  tor  theb 
fit  of  said  railroad  company  Cor  the  full  §pace  of  three  yenrs,  or  i 
tlie  main  line  of  said  road  is  completed  to  the  North  CaroUna  1 
and  the  Duck  Town  branch  is  completed  to  the  Tennessee  line, 
the  Dahlonega  branch  ia  finished  to  its  intersection  with  the  Qaii 
ville  and  Dahlonega  Railroad. 

Resolved,  further,  that  no  more  women  convicts  nor  old  and  in 
convicts  be  famished  said  company. 

This  resolution  was  approved  by  the  governor  September  2 
I8H3. 

The  convicts  mentioned  are  part  of  Uiose  embraced 
complainants'  contract,  and  for  which  they  pay  hire;  i 
railroad  company  has  no  shadow  of  ri^ht  to  them  ;  t 
this  resolution  violates  their  contract  with  the  state,  a 
impairs  its  obligation. 

The  prayer  was  the  same  as  in  the  former  bill,  and  tl 
Nelms  be  enjoined  from  delivering,  and  the  railroad  cc 
panyfrom  receiving,  said  convicts.  This  amendment  ? 
sworn  to  by  W.  D,  Grant,  president  of  Oo.  No.  3,  and 
G  Lockett,  president  of  Co.  Ko.  2. 

The  Marietta  &  North  Georgia  railroad  answered  tl 
amended  bill,  in  brief,  as  follows:  Denies  that  there  we 
any  such  corporations  as  complainants  at  the  time  of  t 
making  of  the  alleged  contract.  Reiterates  that,  under  t 
act  of  1876,  it  was  entitled  to  2.50  convicts  from  April  1,18' 
that  being  an  incorporated  railroad  and  having  about  1 
cinvicts  at  work  on  its  road,  it  was  entitled  to  a  re-lease 
them  or  so  many  more  as  it  needed  on  the  line  of  its  ro. 
until  completed.  It  has  now  156,  of  whom  130  are  ab 
to  do  railroad  work.  Admits  the  passage  of  the  resolutii 
of  1883,  and  states  that  a  bond  has  been  prepared  tbei 
under  by  the  governor,  which  it  has  forwarded  to  ^nse 
its  president,  who  lives  in  Cincinnati,  Ohio ;  but  denies  th 
the  resolution  is  violative  of  any  valid  contract ;  and  asser 
that  it  was  passed  with  the  formality  of  an  act 

A  demurrer  to  the  bill  was  also  filed. 
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Tlie  application  for  injunclion  came  on  to  be  heard  be 
Ion.  W.  R  Uammond,  and  the  following  evidence 
ntrodueed: 

A  contract  between  the  goveraor,  represenliiig  tlie  st; 
!ie  DiJe  Coal  Co.,  and  certain  persona  composing  "Gi 
i.i  Penitentiary  Company  No.  1,"  also  No.  2  and  N( 
his  contract  was  dated  June  21,  1876,  It  recited  tl 
rider  die  lease  act  of  1876,  advertisement  had  been  m 
)r  bids  for  all  the  penitentiary  convicts;  that  Lo<'k 
ordan,  l,owe  and  Gordon  had  made  a  certain  bid ;  A 
nder,  Grant,  Simpson,  Murphey  and  Howell  had  m 
lother;  and  the  Dade  Ooal  Company  a  third ;  tliat 

"  Wherras,  all  of  said  b'ds  are,  in  the  opinion  of  the  gover 
o  low,  anil  lie  has  informett  said  biitilerd  that  he  i.-U[iiiot  iii'cepC  t 
lis  upon  tiiotjmis  and  for  the  pru-es  tlierfin  spLvitiuil ;  but 
u  said  three  cj:upauiea  may  take  tlie  whole  of  said  convicta  for 
laaC  five  hundred  thousand  dollars,  to  be  paid  in  twenty  oqiial 
lal  installments  commencing  at  the  end  of  the-  first  year  after 
rmination  of  the  present  leases,  the  DadeCoal  Company  taking 
rte  hundred  long-term  men  bid  for  by  it,  to  bo  kept  up  constai 
that  number  of  able-bodied  men,  if  there  bi3,  and  so  Ion,!;  as  tl 
all  be,  so  many  in  the  penitentiary,  to  be  used  hi  mhiiiiii,  as 
led  by  the  statute ;  and  the  other  two  corapanits  dividing  thi 
linder  into  two  equal  parts,  and  the  number  that  each  of  the 
it  mentioned  companiea  has  shall  be  kept  equal  during  the  pc 
Ihu  leases ;  the  convicts  held  by  each  company  to  be  employe 
:'  labor  specified  in  the  statute.    The  annual  installments  to  be  ] 

0  the  treasury  of  the  state  at  the  end  of  each  year  during  the  , 
riorl  of  twenty  years;  such  installment  being  the  sum  of  twe 
e  thousand  dollars — each  of  said  companies  to  pay  its  pro 
ire  of  said  sum.  The  principal  keepcrof  the  penitentiary,  ui 
;  direction  of  tlie  governor,shalladju3t  the  pro  rata  4iiare:4of  f 
ns  between  said  companies  in  proportion  to  the  number  of  conv 
d  by  each  during  the  year ;  but  in  no  case  sliall  stich  adjuslm 
^rate  so  as  to  reduce  tho  annual  rental  of  said  convicts  betow 
n  of  twenty  five  thousand  dollars.  Each  company  Hhall  jiay 
oiuit  of  annual  hire  fixed  by  such  adjustment  promptly  on 
t  day  of  each  year. 

'  And  the  said  three  companies,  each  aeting  for  itself  as  a  sepa 

1  distinct  company,  and  each  assuming  its  o»*n  proportion  of 
igatione  above  mentioned,  and  no  n:ore,  haviiij;  at-i*ep(ed  the  f 
mc  modifications  of  their  respective  bids.  sugueHted  by  the  g 
Lor:  It  i$  agreed  by  said  companiea,  each  one  acting  separately 
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itself,  and  by  James  M.  Smith ,  governor  of  said  state,  that  the  said 
convicts  be  leased  to  said  three  companies  above  mentioned,  ih  the 
proportion  as  to  the  number  and  upon  the  terms  hereinbefore  specified 
— each  company  to  giro  bond,  with  approved  security,  for  its  own 
part  of  the  obligation  devolved  upon  it  by  the  acceptance  of  the  bid, 
modified  as  aforesaid,  in  tbo  fol  owing  sums,  to-wit : 

"The  Georgia  Penitentiary  Company  No.  1,  composed  of  the  said 
Dade  Coal  Company,  in  the  sum  of  twenty-five  thousand  dollars ; 

''Tlie  Georgia  Penitentiary  Company  No.  2,  composed  of  B.  G. 
Lockett,  L.  A.  Jordan,  W,  B.  Lowe  and  J.  B.  Gordon,  iu  the  sum  of 
thirty-seven  thousand  five  hundred  dollars ;  and 

''The  Georgia  Penitentiary  Company  No.  o,  whose  stockholders 
are  Thomas  Alexander,  William  D.  Grant,  W.  W.  Simpson,  John  W. 
Murphey  and  William  H.  Howell,  in  the  sum  of  thirty-seven  thousand 
five  hundred  dollars. 

"Each  of  said  bonds  to  have  proper  conditions  for  the  manage- 
ment, control,  and  safe  keeping  of  said  convicts,  according  to  law, 
and  to  the  rules  and  regulations  prescribed  for  the  government  of  the 
penitentiary. 

'And,  in  view  of  the  fact  that  existing  contracts  of  lease  may  be 
canceled  before  the  Ist  day  of  April,  1879,  (the  time  at  which  all  the 
present  leases  expire)  it  is  further  agreed  that  in  all  such  cases  the 
Jessees  under  this  contract  shall  take  possession  of  all  convicts 
which  may  thus  fall  upon  the  hands  of  tiie  state,  and  shall  hold, 
manage  and  control  the  same  according  to  the  provisions  of  this  con- 
tract, and  of  their  bonds  given  under  the  same,  and  shall  be  respec* 
tlvely  bound  to  pay  for  said  convicts  until  the  said  1st  day  of  April, 
1879,  attlie  rate  of  eleven  dollars  per  capita  per  annum.*' 

This  was  signed  by  the  governor,  and  by  the  parties 
composing  the  three  companies — those  composing  Nos. 
2  and  3,  adding  the  same  after  their  names. 

The  bond  given  by  "  The  Georgia  Penitentiary  Oo.  No. 
8,"  with  Alexander,  Grant,  Simpson,  Murphey,  and  How- 
ell, as  securities,  dated  June  21,  1876,  for  $37,500.00,  con- 
ditioned for  the  safe  keeping  of  convicts,  payment  of  its 
proportion  of  annual  rental,  etc.,  was  introduced. 

Also  an  executive  order,  which  recited  the  lease  act, 
the  lease  made,  and 

"  Ordebbd,  That  the  names  of  said  lessees  be  entered  on  the  min- 

tes  of  the  executive  department,  and  that  the  said  contracts  of  lease 

or  hiring  be,  and  the  same  are  hereby  accepted  by  the  governor; 

and  that  the  said  Dade  coal  company  shall  constitute  a  corporation 

to  b<e  known  as  Gaorgia  Penitentiary  Company  No.  1 ;  and  that  B. 
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Lockett,  L.  A  Jordan,  W.  8.  Lowd,  and  J.  B.  Gordon  shall 
i  hereby  declared  to  be  a  corpotaUoa  nader  the  laws  of  tiiia  s 
.own  as  Georgia  Penitentiary  Compaaj  No.  3;  and  that  Th( 
jianoer,  Wm.  D,  Grant,  Wm.  W.  Simpson,  John  W.  Murp 
1  ttm.  H.  Howell  are  hereby  declared  to  he  a  cnrporation  ui 
;  laws  of  this  state,  known  as  Georgia  Penitentiary  Company  No 

Also  the  following  communications : 

"ExBCtmvB  Dbpivbthest,  Statb  op  Gboroia, 
Atla-nta,  Ga.,  July  5,  183 
!es.  Wm.  Phillipb,  Marietta,  Oa. 

>eab8ir:  I  am  directed  by  the  governor  f)  say  tha,  h  bon 
red  of  the  Marietta  &  North  Geon^a  ttailroad  Compan 
inlenance,  safe-keeping  and  proper  manat>cment  h  n 
i^ed  to  it  by  the  last  legialatnre  should  be  made  w  u  u 
arv  delay.  He  request;,  therefore,  that  i  he  parti 
cute  said  bond  appear  at  the  executive  office  in  kiLuLt  a  an 
'  for  that  purpose.       ' 

?be  amount  of  the  bond  is  ten  thousand  dollars. 
I  am,  sir,  yourob't  serv't, 

J.  W.  Wabrkn,  Sec.  Ex.  Dtp* 
"ExBCirrivB  Department, 

Atlanta,  Ga.,  July  26, 18! 
Imt.  Wx.  pKiuiPs,  MarieOa,  Qa. 

EAB  Sir;  The  governor  directs  me  to  call  your  attention  to 
that,  on  the  5th  day  of  July  instant,  a  letter  was  addressed  to 
lis  direction,  in  which  the  necessity  of  executing  a  bond  for 
-keeping  and  proper  man^ement  of  the  convicts  assigned  b, 
of  tbe  last  legislature  to  the  Marietta  &  North  Georgia  Rail 
ipany  was  clearly  stated,  and  you  were  requested  to  attend  tc 
ter  without  delay.  No  reply  to  said  latter  hm  h;eii  recei 
the  governor  now  directs  me  to  repeat  and  emphasize  the  req 
le  therein,  as  above  referred  to. 

I  am,  sir,  your  ob't  serv't, 

J.  W.  Wabrbn,  Sec.  Ex.  Drpt 
Mm,  the  following  executive  order: 

"  EiRCDTiVB  Department, 
Atlanta,  Ga.,  September  25, 18? 
0  (le  Prin(npal  Et'ptr  of  the  reiu'tentiarj/: 
WiiEHBAS,  the  Marietta  A  North  Georgia  Bflilroad  Comj 
!  not  given  bond  for  the  convicts  in  their  possession,  as  roqii 
aw ;  and  whereas,  the  convicts  in  tbe  possession  of  said  com{i 
>  not  been  kept  at  hard  labor  on  said  railroad,  accor<liii^  to 
nt  and  meaning  of  the  law  in  the  premises;  it  is  therefor 
■.d  that  the  said  Marietta  &  North  Oeorgia  Bailrnad  Ooinp 
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be  allowed  ten  days  from  thia  date  within  wliich  to  execute  amd  d 
liver  said  bond,  and  to  place  all  of  the  convicts  in  their  poasesMon 
labor  on  the  Marietta  &  Korth  Georgia  Railroad,  and  that  in  <1 
fault  thereof,  you  proceed  at  once  to  take  po9seaaion  of  said  coDvict 
that  they  may  ba  disposed  of  according  to  law.  It  is  further  orden 
that  you  serve,  or  cause  to  be  served,  a  c  ipy  of  this  order  upon  tl 
president  oF  said  company,  or  upon  any  one  of  the  directors  there 
at  once. 

Jameb  M.  Smith,  Guvemor. 
By  the  Governor: 

J.  W.  Warren,  SfC.  Ec.Drpt." 

The  depositions  of  J.  W.  Warren  were,  in  brief,  as  fellow 
Have  been  connected  with  the  oxecutive  department  f< 
about  ten  years,  and  secretary  of  that  department;  wroi 
the  original  bond,  of  which  a  copy  is  attached  to  the  bill  i 
exhibit  "A.";  the  original  is  in  the  executive  office,  and  hi 
on  it  the  following  indorsement,  in  the  handwriting  of  e: 
governor  James  M.  Smith :  "  Bond  M.  &  N.  G.  R.  R  fi 
pen'ry  convicts.  Filed  in  office  September,  1876."  This  i 
not  signed.  This  paper  was  made,  as  deponent  underatooi 
in  pursuance  of  the  above  executive  order ;  does  not  kno 
who  brought  it  to  the  executive  office ;  remembers  Gove: 
nor  Smith  told  him  to  draw  up  a  bond,  probably  in  anti< 
ipation  of  the  parties  coming  to  execute  it;  does  n( 
remember  tlie  actual  machanical  operation  of  writing  il 
cannot  of  his  own  knowledge  and  remembrance  say  wh 
signed  said  bond  and  why  it  was  filed ;  knows  of  no  reaso 
therefor,  unless  it  be  that  the  comptny  was  required  t 
file  a  bond  within  ten  days,  under  the  executive  order.  I 
early  part  of  1881,  at  instanc3  of  Judge  Hopkins,  searchei 
for  this  paper,  and  failed  to  find  it.  "A  month  or  two  afte 
this  search,  in  looking  aftersomeother  matters,  I  found  tb 
paper  in  an  old  safe  in  the  office  of  the  attorney-general  o 
Georgia.  Said  safe  had  been  used  in  the  executive  depart 
ment,  and  afterwards  moved  to  th^  office  of  the  attorney 
general.  The  only  .search  1  had  made  was  the  one  spoker 
of  at  the  instance  of  Judge  Hopkins." 

Affidavit  of  R.  F.  Maddox,  in  brief,  as  follows:  Aboni 
July  4, 1876 — not  before — the  Stevens  convicts,  numberuJI 
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about  fifty,  were  turned  over  to  the  road ;  about  that  time 
or  soon  after,  deponent  signed,  as  security,  bond  of  road 
for  about  $10,000.00,  conditioned,  as  required  by  law,  to 
keep  and  work  said  convicts;  thinks  that  in  August,  1878, 
when  administrator  of  Alexander  turned  over  about  fifty 
convicts  to  the  state,  and  by  it  to  the  company,  he  signed 
a  similar  bond  for  same  amount  as  to  them.  Stock  of  rail- 
road company  was  originally  $55,000.00  to  $60,000.00.  In 
the  spring  of  1878^  about  $35,000.00  or  $40,000.00  of  stock 
was  transferred  without  pay  to  deponent,  Messrs.  M.  W. 
Phillips,  C.  D.  Phillips,  N.  S.  Eaves,  J.  M.  McAfee,  and 
Wm.  Howell,  on  condition  that  they  would  finish  the 
road  to  Canton  by  May  1, 1879,  which  was  done. 

By  a  subsequent  affidavit,  Maddox  stated  that  the  bond 
attached  to  complainant's  bill  was  the  one  referred  to  by 
him  as  having  been  signed  about  July  4, 1876. 

The  affidavit  of  C.  B.  Howard,  in  brief,  as  follows :  Was 
a  member  of  the  firm  Wallis,  Haley  &  Oo.  (though  his 
name  did  not  appear  in  the  bond,  it  having  been  executed 
daring  his  absence),  who  bid  for  and  obtained  one  hundred 
convicts  from  the  state  for  the  purpose  of  taking  labor  con- 
tracts. The  primary  object  was  to  bid  for  the  work  to  be 
done  in  grading  the  Marietta  &  North  Georgia  Railroad. 
The  firm  contracted  with  the  railroad  company  to  construct 
the  road  at  a  given  price  per  cubic  yard.  They  were  to  re- 
ceive payment  in  cash  to  the  amount  of  expenses  for  hire 
of  hands,  feeding,  etc.,  and  for  the  balance  certificates  of 
stock  were  to  be  issued  at  par.  Arrangements  were  made 
for  payments  of  subscriptions  by  subscribers  otherwise 
than  in  cash  if  they  so  desired.  "  In  the  winter  of  1874-5 
it  became  very  evident  that  the  subscribers  to  the  road 
would  not  be  able  to  pay  their  subscriptions  in  quantities 
sufficient  to  pay  the  running  expenses  of  the  contracting 
company,  and  in  February,  1875,  it  was  determined,  at  a 
meeting  of  the  contracting  company,  Wallis,  Haley  &  Co., 
to  divide  the  company  and  its  hands  and  assets,  one  part 
continuing  their  contract  with  the  railroad  company  (hop- 
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iDg  that  the  subscribers  would  be  able  to  support  half  t 
hands),  and  the  other  part  taking  their  hands  to  Tayl 
county  to  work  on  a  cotton  plantation  of  J.  B.  Gordo 
who  agreed  to  join  the  Taylor  county  company.  The  div 
ion  was  effected,  and  the  Taylor  county  portion  left  i 
the  low  country.  Upon  arriving  at  Atlanta  with  the  co 
victs  and  stock,  this  deponent  was  stopped  by  an  executi 
order,  and  the  hands  were  not  allowed  to  proceed.  Ti 
contract  of  lease  of  Wallis,  Haley  &  Co.  was  annulled,  ai 
a  new  company  was  formed  with  additional  new  membe 
and  most  of  the  old  members.     •     •     • 

"This  deponent  further  avers  that  the  penitential 
companies  receiving  hands  under  the  act  of  1876,  leasu 
the  convicts  for  twenty  years,  secured  their  quota  of  ham 
under  an  arrangement  among  themselves,  said  hands  fa] 
ing  into  their  bands  by  reason  of  the  Marietta  &  Norl 
Georgia  Railroad  being  unable  to  pay  transportation  an 
support,  thus  losing  them  by  their  own  laches.'" 

A  written  instrument  was  introduced,  which  recited  thi 
the  lease  to  Field,  McAfee,  Tate  &  Co.  for  100  convicts  ha 
been  annulled  and  cancelled,  and  thereupon  re-let  them  t 
T.  D.  Evans,  C.  D.  Pliillips,  W.  A.  Hoskins,  H.  M.  Hammet 
and  William  Phillips,  to  April  1, 1876,  "subject  to  the  temi 
mentioned  in  the  bond  hereto  annexed,  and  the  laws  c 
this  state."  This  instrument  recited  that  it  was  "agree 
and  consented  by  James  M.  Smith,  governor,"  and  tb 
parties  above  named.  It  was  signed  by  them,  but  not  b. 
tne  governor.  It  was  dated  at  the  executive  office,  Ocl 
13, 1875. 

Order  of  the  judge  of  the  superior  court  of  the  Atiant 
circuit,  dated  January  31, 1877,  incorporating  the  Oeorgii 
Penitentiary  Company  No.  3,  was  read- 
Affidavit  of  James  M.  Smith,  in  substance,  as  follows 
"Was  governor  in  1876,  and  as  such,  leased  the  penitentiar; 
convicts  to  companies  Nos.  1,2  and  3,  by  contract  of  recort 
in  executive  office,  under  act  of  February  25, 1876.  Coo 
versed,  in  negotiating,  with  John  B.  Gtordon,  Joseph  K 
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Brown  and  Thomas  Alexander,  who  seemed  to  speak  for 
their  respective  companies.  The  contracts  of  lease  were 
to  be  made  under  the  provisions  of  the  act  of  1S7G,  and 
those  provisions  were,  at  one  lime  and  another  during  the 
pendency  of  the  negotiations,  ver^^  fully  discussed  between 
the  gentlemen  n^med  and  deponent.  Tlie  rights  of  tlie 
Marietta  &  N^orth  Georgia  Railroad  Company  under  the  act 
were  referred  to  more  than  once  between  us,  and  depo- 
nent distinctly  remembers  that  the  interest  of  the  company 
was  spoken  of  very  lightly,  it  being  the  opinion  expressed 
that  the  company  would  not  be  able  to  take  care  of  the 
convicts  which  the  law  gave  ir,  and  that  the  convicts  would 
very  soon  have  to  be  distributed  among  the  other  lessees. 
In  all  these  negotiations,  it  was  understood  by  mo  that  the 
lessees  would  take  the  convicts  subject  to  the  provisions  of 
the  law  under  which  the  lease  was  to  be  made,  and  that 
the  rights  of  said  railroad  company  were  secured  by  the 
provisions.  The  term  of  the  lease  was  to  be  for  twenty 
years,  and  the  right  of  said  company  to  250  convicts  was 
to  be,  under  the  law,  for  a  perio  i  of  three  years,  or  until 
certain  work  had  been  done  on  the  railroad.  It  was  my 
understanding,  and  I  thought  the  understanding  of  the  gen- 
tlemen with  whom  I  negotiated,  that  their  companies  were 
to  take  all  the  convicts  under  their  contract  after  the  rail- 
road company's  term  expired,  but  that  the  law  fixed  the 
term  of  the  railroad  company,  p.nd  that  in  any  event  the 
company  was  to  have  the  convicts. 

"My  recollection  is  that  the  convicts  which  the  said  rail- 
road company  had  on  its  road  in  the  early  part  of  1 876, 
after  the  expiration  of  the  lease,  say  April  1,1870,  were 
permitted  to  remain  in  the  hands  of  the  company  under  a 
provision  of  the  law  which  allowed  an  incorporated  com- 
pany to  take  a  new  lease  of  its  convicts.  General  Phillips, 
for  liie  company,  contended  that  he  ought  not  to  give  a 
bond.  I  required  a  bond  to  be  given.  This  contention 
caused  considerable  delay,  but  at  last  the  bond  was  given. 
Deponent's  recollection  is  that  the  three  years'  term  of 
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the  railroad  company  was  not  to  commence  until  April 
1879,  when  the  twenty  year  term  of  the  lessees  was  tococ 
mence.  My  recollection  further  is  that  no  rental  w: 
charged  the  railroad  company,  because  the  legislature  hi 
indicated  very  clearly  by  its  legislation  that  nothing  w; 
to  be  charged  the  company. 

"  In  the  absence  of  the  record  I  cannot  speak  positivel; 
but  the  best  of  my  recollection  is  that  the  convicts  turiie 
over  to  the  said  railroad  company  were  let  upon  the  sam 
terms  as  those  which  remained  with  the  company  at  tt 
expiration  of  the  lease  on  April  1 ,  1879." 

This  affidavit  was  made  November  26,  1879.  8ub&< 
quently,  on  October  3,  1881,  the  same  deponent  raad 
another  affidavit,  explaining  a  portion  of  the,  above,  i 
follows:  "Was  called  upon  some  year  or  two  ago  by  th 
counsel  of  the  Marietta  &  North  Georgia  Railroad  to  mab 
a  statement  under  oath  of  his  recollection  of  the  letting  < 
convicts  while  affiant  was  in  the  executive  office,  to  sai 
company  after  the  1st  day  of  April,  1876;  that  as  affiat 
was  then  informed,  the  written  evidence  of  said  lettin 
had  been  mislaid  and  could  not  be  found;  that  affian 
made  an  affidavit  giving  his  then  best  recollection ;  that  h 
stated  in  substance  that  said  convicts  were  turned  over,  j 
he  remembered,  not  as  a  part  of  the  250  convicts  given  1 
aaid  company  under  the  act  of  1876;  that  such  continue 
to  be  bis  recollection  fintil  the  bond  given  by  said  compi 
ny,  when  said  convicts  were  turned  over,  was  found ;  thi 
said  bond  has  been  found,  and  affiant,  upon  reading  it,  fine 
that  his  memory  was  at  fault,  and  now  corrects  his  mii 
take,  and  says  that  the  convicts  turned  over  to  sai 
company  after  April  1, 1P76,  were  furnished  under  the  ai 
of  1876,  and  were  intended  to  be  part  of  the  250  convici 
given  by  the  state  to  said  company.  Affiant  further  say 
refreshed  as  his  memory  has  been  by  reading  said  bon' 
he  is  now  clear  that  he,  as  governor,  caused  to  be  deliven 
no  convicts  to  said  company  after  first  of  April,  1876,  e: 
cept  as  part  of  the  250  it  was  entitled  to  under  the  act  > 
1876." 
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Affidavit  of  P.  W.  Alexander,  in  brief,  as  follows :  Was 
innected  with  the  executive  department  in  1876 ;  reeol- 
ction  is  indistinct,  but  aa  far  as  it  goes  is,  that  *'  there 
as  some  trouble  or  confusion  about  certain  convicts  in 
le  hand»  of  the  Marietta  &  North  Georgia  Railroad  Com- 
my,  and  that  as  far  as  he  has  any  recollection  about  it, 
lid  company  executed  two  bonds  for  the  convicts  ;  one  for 
>nie  temporary  or  formal  purpose,  and  the  other  in 
jedience  to  an  order  of  the  governor  issued  about  the  time 
;  sent  M.  Estes  up  to  visit  the  camp  of  the  convicts  then 
I  the  hands  of  said  railroad  company." 

Affidavitof  A.  W.  Holcorabe,  in  brief,  as  follows :  Was 
member  of  th&  state  senate  in  1879,  and  a  member  of 
le  penitentiary  committee.  The  committees  of  the  two 
>nses  had  before  them  a  resolution  directing  250  convicts 
I  be  furnished  to  the  Marietta  &  NortJi  Georgia  Rail- 
lad;  took  aa  interest  in  same  and  favored  it.  Depo- 
3nt  distinctly  remembers  that  there  was  a  bond  of  the 
)mpany  before  said  committee  as  evidence,  the  terms 
id  conditions  of  which  deponent  cannot  now  recall 
I  mind,  but  deponent  has  examined  the  bond  on  file  in 
le  executive  office,  a  copy  of  which  is  appended  as  an 
Ehibit  to  complainants'  bill  now  pending  before  Judge 

illyer,  and  deponent  feels  sure  that  that  bond  is  not  the 
le  which  was  before  the  committee  as  aforesaid. 

An  executive  order  was  read,  dated  October  16,  1883, 

nder  the  resolution  of  September  2(i,  1883,  that  so  soon 

i  the  railroad  company  shall  have  executed  a  bond  for 

J5,000.00,  the  principal  keeper  shiU  turn  over  to  it,  as 

ipidly  as  practicable,  convicts  siiSieient  to  make,  with 

0,  "to  be  employed  by  said  company  as 

laid  resolution  and  authorized  by  law." 

ammunication : 

"Atlanta,  Ga.,  Ist  April,  1876. 
imta  M.  Smith: 

I  Marietta  A  Sorth  Georgia  Railroad  Company, 
ectors  of  eaid  company  to  represent  them  end 
application,  in  the  name  and  for  the  directors 
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of  naid  company,  tor  the  number  of  convicts  alloweil  and  granted 
said  company  under  tde  provisions  of  the  act  "To  regulate  Uie  lea 
in;^  out  of  penitentiary  convicts,"  etc.,  (laBied  by  the  general  aaaei 
b!y  of  1S76.  The  company  is  now  prepared  tn  take  the  convicts, 
bu  used  exclusively  for  the  benefit  of  the  road  anil  to  give  sati-fa 
tory  obligations  to  feed,  clothe  and  provide  for  the  Bame,  under  sut 
regulations  as  your  Ezcelteney  may  require. 

Wm.  PiiiLUPB,  PraideiU." 

Testimony  of  Willram  Phillips  (offered  by  defendants 
in  brief,  as  follows :  In  1874,  Wallis,  Haley  &  Company  o 
gnnized  i'or  tlie  purpose  of  building  the  Marietta  &  Nort 
Georgia  Railroad.  They  obtained  a  lease  of  lOft  coi 
victs  for  two  years,  at  $11 .00  per  capita,  per  annum.  The  rai 
road  company  was  re-organized,and  coniracted  wii  h  Walli: 
Haley  &  Company  to  do  the  work  at  stipulated  prices,  fli 
railroad  was  to  pay  in  cash  a  sufficient  amount  to  defra 
actual  expenses,  and  the  balance  in  stock- 

"  The  railroad  company  at  that  time  did  not  have  th 
mean^  to  pay  these  expenses,  nor  means  to  purchase  tool 
and  fninish  necessary  supplies  to  support  the  convict 
and  for  this  reason  Wallis,  Haley  &  Co.  sought  and  ol 
tained  a  contract  on  the  Fair  Grounds  at  Oglethorpe  Pari 
Atlanta,  and  there  worked  the  hands  for  a  short  timi 
When  subscriptions  to  the  capital  stock  as  was  deenie 
BulGcient  had  been  paid  in,  Wallis.  Haley  &  Co.  brou^Ii 
the  hands  to  Marietta,  and  commenced  work  on  the  gradt 
under  the  contract  mentioned,  but  I  do  not  remember  tha 
the  advances  made  by  Wallis,  Haley,  and  Reid,  and  pei 
haps  Hammett,  were  ever  refunded  to  this  day.  H.  1 
Wallis  was  first  in  charge  of  the  convicts,  superintendin 
the  work,  and  until  some  three  to  tive  miles  were  gradec 
and  then  C.  B.  Howard,  another  member  of  the  compaaj 
took  charge  and  controlled  th©  hands,  and  worked  thei 
until  the  grade  was  ahout  completed  to  Little  River,  i 
Cherokee  county.  The  railroad  company  failing  to  suppl 
sufficient  means  to  maintain  the  convicts  and  do  the  worl 
and  for  perhaps  other  reasons  also,  the  company  of  Walli 
Haley  &  Co.  divided;  and  C.  B.  Howard  and  his  part 
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>k  ODe'ha]f  of  the  convicts  and  one-half  of  the  property 
was  agreed  upon  among  themselves,  and  started  then 
Flint  River  to  work  them  on  a  cotton  farm.  I  notiHei 
3  governor,  and  Governor  Smith  canceled  the  lease  ti 
aliis,  Haley  <&  Co.  On  the  division  alluded  to,  abou 
e-half  the  old  members  of  Wallis,  Haley  &  Co.  unitei 
th  others  and  organized  a  company  known  as  Field 
rAfee,  Tate  &  Co.,  and  took  possession  of  the  convict 
Ion  the  mad.  When  Governor  Smith  canceled  the  leas' 
Wallis,  Haley  &  Co.  he  re-leased  all  the  convicts  heh 

Wallis,  Haley  &  Co.  to  Field,  McAfee,  Tate  &  Co.  fo 
i  remainder  of  their  term ;  that  is  until  the  1st  of  April 
76.  The  Marietta  &  North  Georgia  Railroad  Compan; 
lewed,  or  rather  made  the  same  contract  with  Field 
^Afee,  Tate  &  Co.,  as  with  Wallis,  Haley  &  Co.  Ad 
ioual  subscriptions  to  the  capital  stock  were  obtained 
t  not  sufficient  to  pay  the  expenses  of  working  the  con 
■ts  until  the  grade  was  completed  to  Canton,  The  indi 
lua)  members  of  the  contracting  company  made  advancei 
support  the  convicts,  and  have  not  as  yet  been  settlec 
th  as  contracted  by  the  railroad  company.  When  th< 
«le  reached  Canton,  Field,  McAfee,  Tate  &  Co.  surren 
red  the  convicts  under  their  lease,  and  then  anothe: 
tnpany  was  organized,  known  as  J.  M.  McAfee  it  Co.  Thi: 
mpany  was  composed  of  J.  M.  McAfee,  H.  M.  Hammond 
[ammett?)  C.  D.  Phillips,  W.  H.  Haskins  and  myself 
e  applied  for  the  convicts  held  or  surrendered  by  Field 
;Afce,  Tate  &  Co.,  and  governor  Smith  re-leased  to  u: 

the  same  terms,  and  for  the  remainder  of  the  origina 
■m  of  Wallis,  Haley  &  Co.,  until  the  1st  of  April,  1876 
Iditional  subscriptions  were  obtained,  and  J.  M.  McAfet 
Co.  worked  the  convicts  under  the  same  contract  witf 
e  railroad  company  as  had  been  made  witli  Wallis,  Halej 
Co.,  and  with  Field,  McAfee,  Tate  &  Co.,  except  thai 
ere  was  no  contract  in  writing  with  J.  M.  McAfee  &  Co 
d  the  Marietta  &  North  Georgia  Railroad  Company. 
"The  subscription  was  small,  and  not  sufficient  to  sup 
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port  the  convicts  for  only  a  few  months.  During  this  ti 
the  convicts  were  worked  in  eztending  the  grade  i 
Marietta,  as  WalllB,  Haley  &  Co.  had  commenced  outs 
of  the  city  limits.  They  were  also  worked  in  snb-gtad 
to  prevent  some  washes  and  in  getting  out  croas-ties  i 
timber, as  we  then  hoped  to  get  iron,  and  apart  w 
worked  by  W.  A.  Haskins  in  the  Franklin  gold  mine.  Wl 
the  fiubscrtption  gave  out  and  we  could  get  no  more, 
worked  a  part  on  the  mill-dam  and  canal .  W.  P.  Ander 
had  a  part  under  him ;  a  part  in  building  fish  pond 
Maj.  Winn.  I  worked  a  part  on  my  farm,  and  for  a  ] 
days  in  building  a  iish  pond  on  home  lot;  a  portion  worl 
for  Mr.  R.  C.  Kerr,  and  for  E.  A.  Withers.  I  don't  r 
remember  anybody  else  for  whom  the  convicte  held  by  J. 
McAfee  &  Co,  worked.  At  the  then  prices  of  labor  i 
prices  of  provisions  during  the  winter  months  of  1875  i 
1876,  the  convicts  were  a  burden  on  J.  M.  McAfee  &  ( 
and  were  worked  about  from  place  to  place  wherever  i 
could  get  employment  and  make  enough  to  support  tht 
hoping  that  in  some  way  we  would  be  enabled  to  raise 
means  to  put  them  regularly  on  the  load.  I  have 
means  of  knowing  positively  where  the  convicts  held 
J.  M.  McAfee  &  Co.  were  at  work  on  the  25th  day  of  F 
ruary,  1876,  nor  what  particular  work  they  were  doi 
nor  do  I  remember  the  exact  number  we  then  held;  1 
my  best  recollection  is,  that  J.  M.  McAfee  &  Co.  had  fr 
eighty  to  one  hundred  convicts;  that  a  portion  were 
camp  near  Marietta,  and  the  others  working  in  diffen 
squads  fordifferent  people.  These  convicts  were  notleaj 
to  Ihe  Marietta  &  North  Georgia  Railroad  Company,  I 
to  J.  M.  McAfee  &  Co.,  who  held  them  for  and  in  i 
interest  of  the  Marietta  &  North  Georgia  Railroad  ai 
stated  in  preamble  to  act  of  1876  (I  think  page  1);  a 
we  held  them  not  for  individual  profit, but  for  the  purpi 
and  with  the  hope,  of  making  some  arrangement  to  he 
them  worked  on  the  Marietta  &  North  Georgia  Railro: 
We  lost  and  suffered  pecuniarily  out  of  our  own  pocte 
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md  have  never  been  refunded.  We  held  these  convicts 
inti!  about  the  Istof  June,  1876,  when  having,  as  president 
if  the  railroad  company,  made  an  orraDgement  with  the 
itizena  of  Fannin  county  to  commenoe  at  the  state  line 
nd  grade  through  their  county  south  of  the  Gilmer  line, 
bout  the  Ist  of  June,  1876,  Geo.  M,  Manning  and  M. 
IcKinney  carried  the  convicts  held  by  J.  M.  McAfee  & 
0.  to  Fannin,  and  commenced  work  on  the  grade  at  the 
ate  line  ;  except  probably  five  convicts  who  were  then 
orking  for  J,  M,  McAfee,  and  some  two  or  three  left  with 
T.  A.  Haskins  on  account  of  the  severe  illne»s  of  one  who 
squired  care.  My  recollection  is  that,  as  they  went  up,  a 
[uad  was  left  at  the  White  Path  gold  mines,  and  worked 
I  the  mines  by  H,  Van  Wyck  &  On.  This  squad  remained 
;  the  White  Path  gold  minea  until,  as  I  remember,  in 
jptember,  1 876,  when  they  were  carried  to  Fannin  and 
Idcd  to  the  force  on  the  grade."  Impossible  to  give 
tact  dates  from  memory.  On  or  about  April  1, 1876,  ap- 
lied  in  writing  for  convicts  granted  the  railroad  under 
ase  act  of  1876.  Was  impressed  that  meeting  of  diree- 
rs  had  been  held  before  April  1,  and  that  witness,  R.  F. 
addox,  and  J.  M.  McAfee  were  appointed  to  make  the 
iplication.  On  refreshing  his  memory,  finds  meeting  was 
jld  May  10,  1876,  and  that  parties  Darned  were  then 
ippointed  to  contract  with  the  governor  for  the  convicrs 
lotted  to  the  road,  give  necessary  bond  ;  etc.  Applica- 
>n  by  witness  was  made  on  April  1,  1876 ;  presumes  it 
ust  have  been  made  under  his  general  powers  as  pvesi- 
;nt  "When  I  made  the  application,  Governor ^mith 
ipressed  a  desire  to  do  whatever  he  could  as  executive  to 
kance  the  interests  of  the  road;  but  said  that  the  con- 
cts  were  disposed  of  by  former  leases  under  act  of  1874, 
itU  the  expiration  of  the  five  years'  lease  or  rental,  April 
t,1879.  The  application  was  left  with  Governor  Smith, 
id  was  fil3d  in  the  executive  department,  and  I  su  ppose  is 
)w  there."  Is  informed  that  on  Feb.  25,1876,  no  ol  her  rail- 
ed in  the  state  was  working  convicts ;  does  not  know  if  of 
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his  own  knowledge.  "  J.  M.  McAfee  &  Co.  held  the  convicts, 
working  them,  as  stated  in  the  answer  to  the  second  inter- 
rogatory, until  I  had  arranged  to  put  them  to  work  in 
Fannin  county,  as  stated  in  answer  to  second  interroga- 
tory." Acted  upon  his  convictions  as  to  right  of  road  to 
250  convicts,  and  arranged  to  work  the  force  in  Gilmer  and 
Fannin  counties,  and  a  partial  arrangement  to  work  a  part 
on  Ducktown  branch,  and  tried  to  arrange  for  Pickens 
county  to  work  ren\ainder. 

When  Stevens  convicts  were  surrendered,  claimed  them 
for  road.  Alexander,  president  of  company  No.  3,  denied 
this  right,  as  he  claimed  that  all  had  been  leased  by  com- 
panies Nos.  1,  2,  and  3.  The  governor  awarded  them  to 
the  railroad,  and  they  were  carried  to  Gilmer  county, 
some  forty  in  number,  as  witness  recollects. 

"  These  convicts  were  worked  by  the  citizens  of  Gilmer 
until  they  graded  some  five  miles,  or  perhaps  more.  Pick- 
ens county  and  the  citizens  of  Ducktown  declined  to  take 
convicts  to  work  on  their  part  of  the  line." 

On  September  25, 1876,  the  governor  required  witness, 
as  president,  to  give  bond  for  the  convicts  they  had.  Alex- 
ander endeavored  to  prevent  a  bond  being  given;  and 
witness  insisted  it  was  unnecessary,  as  an  incorporated 
railroad  stood  upon  a  different  footing  from  lessees  of  con- 
victs ;  the  governor  required  a  bond.  "  My  best  recollec- 
tion is  that  two  bonds  were  mado  during  this  controversy, 
but  I  only  remember  with  certainty  to  delivering  one  to 
Gov.  Smith,  and  that  one  is  the  bond  with  the  blank  num- 
ber of  convicts.  *  *  *  My  then  convictions  (were),  that 
we  were  entitled  to  250  convicts,  and  as  many  more  as  we 
needed.  1  remember  no  disagreement  with  Gov.  Smith  as 
to  the  law  or  the  rights  of  the  company,  except  that  he 
required  a  bond,  which  I  insisted  was  not  required  by  the 
act,  and  that  I  insisted  on  the  full  quot^^  250  convicts,  and 
Gov.  Smith  said  we  could  only  get  our  pro  rata  until  the 
expiration  of  the  leases  under  act  of  J  874." 

The  administrator  of  Alexander  surrendered,  as  witness 
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iderstood,  about  seventy  convicts;  witness  demanded 
em  for  the  railroad,  but  was  informed  that  W.  D.  Grant 
>jected,  on  the  ground  that  the  road  had  no  riirht  to  coii- 
cts  until  April  1, 1879,  Witness  got  about  50  of  these 
mvicts;  heard  that  Gov.  Brown  received  about  20. 
whrane,  the  attorney  of  Lockett's  company,  knows  wit- 
?ss'  claim ;  treated  with  him  as  attorney.  About  Decem- 
T,  1 S76,  Penitentiary  Co.  No.  2,  desired  to  orgiinize,  but 
uld  not  do  so,  because  none  of  the  lessees  would  surren- 
^r  any  convicts  to  them,  Lockett  and  Lowe  urged  wit- 
?ss  to  surrender  some  convicts  to  enable  them  to  organize, 
efused  to  surrender  any  from  the  road,  hut  desired  to  aid 
lem,  if  possible,  without  injury  to  the  railroad.  After 
insulting  with  McAfee,  Hammett  and  Maddox,  and  the 
■e  of  much  persuasion  with  the  hist  named,  it  was  agreed 
lat  four  convicts  under  sentence  in  the  jail  of  Fulton 
lunty  should  be  assigned  to  the  railroad,  and  witness,  as 
5  president,  should  make  a  formal  surrender  of  them  to 
le  state. 

"It  was  proposed  to  give  me  a  written  obligation,  sup- 
lemented  by  personal  pledges,  that  the  transaction  should 
Jt  in  any  way  affect  the  rights  of  the  Marietta  and  North 
eorgia  Railroad  Company,  and  Judge  Lochrane,  repre- 
ititiiig  Lockett,  knew  well  our  claim.  There  was  a  meet- 
ig;  of  the  stockholders  of  the  different  companies,  and  I 
ibraitted  the  written  agreement,  a  copy  of  which  is  on 
Kori  in  bonk  of  minutes.  I  cannot  state  positively  all 
ho  were  present,  but  Senator  Joseph  E.  Brown,  Colonel 
bomas  Alexander,  Judge  John  L.  Hopkins,  Judge  O.  A 
Mhrane,  B.  G.  Lockett,  W.  B.  Lowe,  and  W.  D.  Grant, 
ere  of  the  number.  I  asked  Governor  Brown,  as  a  friend 
r  the  enterprise,  to  read  the  paper,  and  as  a  lawyer  and 
'lend  lo  give  me  his  opinion  as  to  whether  the  rights  of 
iir  company  would  be  jeopardized ;  and  he  did  so.  and 
'ated  that,  in  his  opinion,  I  would  nm  no  risk.  I  then 
anded  the  paper  to  Judge  Hopkins,  who  read  it  and  said 
'  Wis  a.  recognition  of  our  rights.  All  concurred  in  this 
» 71-22 
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opinion,  and  when  the  paper  was  signed,  I  walked  over  to 
the  jail,  and  saw  some  prisoners  whom  I  supposed  to  be 
convicts  and  who  were  pointed  out  to  me  as  convicts,  and 
then  made  a  written  surrender  of  these  convicts,  and  sent 
it  to  the  governor.  Judge  Lochrane  was  acting  for  Peni- 
tentiary Company  No.  2,  in  having  us  make  the  surrender, 
and  it  was  with  him  we  treated  and  had  our  discussions 
principally.  Senator  Brown  represented  Penitentiary 
Company  No.  1 ;  Judge  Hopkins,  as  I  understood,  repre- 
sented Penitentiary  Company  No.  3 ;  Judge  Lochrane  rep- 
resented company  No.  2.  I  do  not  know  where  the  original 
agreement  is. 

"  On  the  1st  April,  1879,  or  a  short  time  before,  my 
recollection  is  that  I  made  a  written  demand  for  two  hun- 
dred and  fifty  convicts  for  three  years  from  1st  April,  1879. 
*  *  *  Governor  Colquitt  ruled  or  decided  that  the 
Marietta  &  North  Georgia  Railroad  Company  had  bad  as 
many  as  one  hundred  convicts  from  April,  1876,  to  April, 
1S79,  and  that  our  company  was  entitled  to  one  hundred 
and  fifty  from  1st  April,  1870,  to  Ist  April,  1882,  making 
two  hundred  and  fifty  convicts  for  three  years.  I  don't 
know  what  became  of  the  writing." 

Reiterates  the  account  already  given  of  the  application 
by  witness  for  convicts,  and  the  making  of  the  bond  at- 
tached to  the  bill,  and  says :  "  I  wanted,  and  asked  for,  the 
two  hundred  and  fifty  convicts,  and  had  arranged  to  work 
them,  as  I  then  thought ;  and  my  proposition  as  to  working 
them  had  been  indorsed  by  the  directors  at  Elyay.  Gov 
Smith  said  that  he  could  not  give  us  our  qitota  as  claimed^ 
until  the  expiration  of  leases  under  act  of  1874;  and  the 
fact  that  he  held  the  bond  without  any  specified  number 
I  regarded  as  holding  to  cover  and  make  good  the  '  obli- 
gation' required  by  the  governor  under  the  statutes, 
when  we  should  get  our  quota.  I  do  not  say  that  Gov. 
Smith  said  he  would  hold  the  bond  for  this  special  pur- 
pose ;  all  that  I  recollect  that  he  did  say  was  that  the  con- 
victs were  leased  under  act  of  1874,  and  that  he  could  not 
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ive  us  the  two  hundved  and  fifty  convicts  until  the  exp 
ition  of  the  lease  of  1874.  But  his  refusal  to  insert  Ih 
umber  of  convicts  asked  was  to  me  a  denial  of  two  hui 
rei]  and  fifty  until  lat  April,  1S79,  and  that  he  allowe 
j  to  hold  the  convicts  we  then  held.  As  stated  befon 
]y  impression  is  that  the  Marietta  &  North  Georgi 
tailroad  Company  did  execute  another  bond.  I  can  reca 
o  fact  lising  exact  time,  place,  or  stipulations  of  said  bom 
[y  recollection  is  that  it  was  signed  by  Maddox  and  Han 
lett.  as  treasurer  of  the  securities,  and  my  belief  is,  aboi 
lie  same  time  as  the  bond."  The  penitentiary  eomrailt* 
f  the  legislature  had  a  bond  before  them,  with  other  p 
ers;  saw  the  bond  in  the  office  of  the  principal  keepei 
ecoUection  is  that  senator  Holcombe  took  it  or  had  i 
003  not  remember  contents ;  did  not  read  it,  and  can  r 
nil  no  fact  which  would  enable  witness  to  say  whetb 
lie  original  of  the  bond  copied  above  was  before  the  cor 
Qittee  or  not.  Wallis,  Haley  &  Co..  Field,  McAfee,  Ta 
t  Co.,  and  J.  M.  McAfee  &  Co.,  each  gave  bond.  Tl 
innd  siened  by  witness  as  president,  R.  F.  Maddox,  J.  I 
ilcAfee  and  W.  A.  Haskins  as  securities,  is  the  first  bot 
ntiiesg  knows  positively  to  have  been  given  by  the  ra; 
oad  company  for  convicts.  It  is  cheaper  to  work  a  lar| 
brce  of  convicts  than  a  small  one;  chief  engineer,  boo 
teeper  and  other  managers,  except  guards,  would  be  tl 
ame  for  2S0  as  for  150;  the  company  never  had  250 
iny  one  time  within  witness's  knowledge;  impossible 
itate  relative  value  of  83  convicts  for  nine  years  and  21 
or  three  years ;  more  economical  to  work  the  250  for  thp 
■■ears. 

"The  failure  to  get  the  250  convicts  caused  wantof  co 
idence  in  the  enterprise  and  a  doubt  as  lo  its  ever  beii 
completed,  and  delayed  the  work  when  it  might  have  bei 
lone.  With  ample  means  to  properly  feed,  guawl,  ca 
or  and  work  250  convicts,  it  ismuchcheaper  than  to  wo, 
» less  number  for  a  longer  time  to  mnke  equal  the  daj 
*ork  of  two  squads.     But  from  the  first  organization 


SUPliEME  COURT  OF  GEORGIA. 


the  company  until  I  left  the  voad,  there  were  times  wli 
1  Iiiid  to  support  them  on  a  credit,  by  hard  begging;  a 
the  giorifer  tlie  number,  the  greatpr  the  difficulty 
sujtporting  them.  On  the  other  hand,  there  were  tiir 
when  we  could  have  hired  out  to  better  advantage  oi 
half  and  worked  the  other  half  on  the  road,  and  preni 
faeilitaieil  the  enterprisa.  if  we  had  had  the  full  250  c< 
vicls.  On  the  whole,  the  convicts,  with  comparative 
lillle  help,  have  built  the  road  thus  far,  for  they  ha 
producfd  largely  the  values  which  will  make  the  road.' 

Is  not  empIo3'ed  In  this  case,  and  has  no  agreement  c< 
cerning  it;  did  all  he  could  as  vice-president  of  railrc 
company  until  he  "became  virtually  disconnected  with  I 
company."  As  I  remember,  on  Ist  April,  1S7C,  the  n 
road  company  had  no  means  to  support  the  convicts,  a 
J.  M.  Mc.Vfee  &  Co.  held  them  and  worked  them,  as  stai 
in  answer  to  direct  interrogatory."  Witness  believtd  tl 
J.  M.  McAfee  &  Co.  had  a  written  contract  with  the  n 
road,  but  finds  none;  but  they  were  "treated  as  hav 
woi-ked  under  similar  contracts  with  the  two  preced 
companies." 

"  1  believed  that  J.  M.  McAfee  &  Co.  had  a  contract 
writing  with  the  Marietta  &  North  Georgia  Railroad  Cr 
pany  similar  tothatof  Wallis,  Haley&  Co.,  Field,  McAl 
Tate  &  Co.,  but  by  reference  to  the  book  of  minutes  I  ( 
none ;  but  that  J.  M.  McAfee  -k  Co.  were  afterwards  trea 
as  having  worked  under  similar  contracts  with  the  f 
preceding  companies.  I  have  inquired  of  the  secretary, 
M.  Hammett,  and  he  has  no  such  paper  in  his  oilice. 
attempted  to  get  original,  but  find  that  the  contract  i 
only  by  common  consent  of  such  of  the  stockholders 
took  any  interest' in  the  matter,  and  not  in  writing.  1 
fact  is  that  the  railroad  was  about  deserted  by  everylx 
except  J,  M,  McAfee  &  Co.,  and  there  was  nobody  to  c 
tract  with  nor  treat  with,  except  as  we  met  the  stockhold 
individually.  Col.  W.  A.  Haskins  subscribed  $500-00 
support  convicts  we  worked  on  tlie  road,  and  became  t 
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ilic  company  of  J.  Al.  McAfee  &  Co;  went  info  tlie 
iiipaiiy  npcin  the  condition  that  lie  sliould  liave  a  givc^ii 
iiiijiT  of  convicts  to  work  in  his  gold  mine,  the  old 
;iiiklin  mine  in  ('herokee  county.  This  fact  hud  escaped 
I-  inc'uiory  until  I  was  investigating  the  facts  1o  antivver 
ur  ipiestion. 

"I  liave  answered  tliis  question  in  my  answer  to  direct 
crro^ntory.  I  stated  where  they  worked,  Ijut  now  reniem- 
r.  in  addition,  that  a  squad  was  worked  for  dijri^iiig  ont 
liar  for  Dr.  A,  Reynolds  in  Marietta.  I  have  no  me.ins 
knowing  or  ascertaining  liow  many,  or  how  long,  (iie 
iivicts  leasfd  to  J.  M.  McAfee  &  Co.  worked  on  thw  rail- 
id.  The  Ila.'^kins  squad  of  some  twenty-five  were  carried 
im  Canton  to  the  Franklin  gold  mine,  and  remained 
ire  unliUhey  were  carried  (othe  upper  counlic^  in  June. 
Ti).  The  remainder  worked  on  the  Marietta  A  North 
'orfria  Railroad  until  our  subscriptions  gave  out,  and  until> 
eaking  for  myself,  I  could  not  support  them  longer,  and 
[i:iybody  else  could,  tiiey  would  not ;  and  we  were  forced 
hire  iuid  work  them  as  we  could,  to  support  them,  or 
rrender  them  to  the  state.  I  did  not  manage,  hire,  or 
nk  the  convicts  during  this  time,  except  wlien  noiiody 
■e  would,  and  it  was  a  necessity  to  hold  them,  hut  was 
en  trying  to  arrange  to  put  them  back  on  tlie  road,  and 
nee  1  can't  answer  your  question  with  exactness.  •  * 
'■I  have  no  books  or  record  of  any  sort,  and  therefore 
swerfrom  memory.  My  recollection  is,  about  eighty  to 
e  hundred  convicts  were  carried  from  Fahniii  to  tlie 
lerokee  Iron  Company  {Mr.  A.  G.  Wewt,  president).  This 
rcu  was  increased  from  the  jails.  I  did  not  keep  the 
oks  showing  the  number  and  names,  and  cannot  give 
mes  or  number  of  the  convicts  woriced  for  the  Clierokeo 
>n  Company.  •  •  When  Maddox  it  Co.  turned  over 
e  roaain  April  or  May,  1379, 1  hired  a  part  of  the  fjrce 
irked  by  them  on  the  road  to  tho  Cherokee  Inm  Oom- 
iny,  to  support  another  sqml  in  working  on  the  rojd. 
imetime  in  1880  I  removed  lifty  couvicls  from  the  Cher- 
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okeo  Iron  Company  to  the  Macon  &  Brunswick  Rrailroad, 
and  left,  as  I  remember  (not  certain),  about  sixty  convicts 
with  the  Cherokee  Iron  Company.  This  squad,  less  the 
discharges,  remained  with  the  Cherokee  Iron  Company 
until,  as  I  remember,  the  summer  of  1881,  when  they  were 
turned  over  to  the  Georgia  Railroad,  Eager  and  his  assist- 
ants on  the  Marietta  &  North  Georgia  Railroad.  I  remem- 
ber that  in  1880,  W.  R.  Power,  book-keeper  for  the  Mari- 
etta &  North  Georgia  Railroad  Company,  reported  over  ten 
thousand  dollars  paid  to  the  company  from  the  proceeds 
of  this  labor  (which  report  is  of  file  in  the  executive 
department),  and  expended  on  the  road.  The  first  convicts 
worked  for  the  Cherokee  Iron  Company  at  forty  cents  per 
cord  cutting  coal  wood ;  seventy-five  cents  per  day  for 
able-bodied  men  in  ore  bank.  The  Marietta  &  N^rth  Geor- 
gia Railroad  Company  were  at  all  the  expense  of  caring 
for  them,  and  guarding,  etc.  There  was  quite  a  large 
squad,  when  received  from  Fannin,  disabled,  and  requiring 
medical  treatment.  In  December,  after  they  went  from 
the  Cherokee  Iron  Company,  as  I  remember,  N.  A.  Eaves 
took  charge  and  worked  them  under  another  contract, 
which  I  cannot  state  with  accuracy,  but  the  books  will 
show.  Then  Maddox  &  Co.  worked  them  for  the  Cherokee 
Iron  Company.  I  cannot  give  their  contract  without  the 
books.  The  last  hiring  by  me,  as  president,  to  the  Cherokee 
Iron  Company  was,  as  I  remember,  for  about  thirty-five  or 
forty  of  the  best  hands.  The  Cherokee  Iron  Company 
agreed  to  pay  $12.50  per  month,  and  $7.50  for  the  remain- 
der. For  several  convicts  nothing  was  paid.  Under  this 
low  contract,  the  Cherokee  Iron  Company  was  to  pay  all 
expenses  of  every  kind.  I  hired  the  convicts  to  the  Macon 
&  Brunswick  Railroad  Company,  as  I  remember,  at  $15.00 
per  month,  per  capita^  and  all  expenses  paid  bv  the  Macon 
&  Brunswick  Railroad,  except  the  clothing.  It  is  impossi- 
ble to  answer  your  question  fully  and  accurately  without 
the  books,  which  I  have  not,  and  have  no  control  over 
them.     *     *     My  recollection  further  is,  that  a  part  of  the 
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roceeds  of  this  labor  was  expended  Id  taking  up  track  and 
amoving  iron  from  the  Memphis  Branch  railroad  and  re- 
aring engine." 

Tlie  Marietta  &  North  Georgia  railroad  never  has  signed 
ly  contract  or  lease  with  the  state  for  convicts,  that  wii- 
S88  remembers. 

"I  was  president  of  the  Marietta  &  North  Georgia  Rail- 
ad  Oompapy  from  1874  toMay  or  June,  1B81.  I  have  no 
eans  of  telling  how  many  convicts  were  delivered  to  said 
mpany  since  April,  1871.  My  recollection  is  that  J.  M. 
cAfee  &  Co.  secured  104.  turned  over  by  Field,  McAfee, 
ite  &  Co.,  and  I  think  G.  M.  Manning  and  McKin- 
y  carried  about  seventy  or  eighty  jf  this  number  to 
innin  county,  to  be  worked  on  the  road  in  June,  1876. 
lat  the  Haskins  squad  was  added  to  this  number, 
t  that  a  part  stopped  at  White  Faih  gold  mines,  and 
*re  afterwards  carried  to  Fannin  county.    I  remember 

increase  of  the  force  received  by  J.  M.  McAfee  &  Co. 
ira  Field,  McAfee,  Tate  &  Co.  from  the  jails,  but  I  think 
ere  was.  Some  were  discharged  before  tliey  went  to  Fan- 
1.  In  July,  1876,  I  think,  forty  of  the  Stevens  hands 
■re  received  and  turned  over  to  Gilmer  county.  Quite 
number  were  discharged,  and  some  pardoned,  while  in 
Imer  and  Fannin.  About  one  hundred  were  carried  to 
Kiartown.  Then  the  force  was  considerably  increased 
)m  the  jails,  but  the  number  I  cannot  tell,  not  even  an 
proximate.  Next  was  about  fifty  from  Broomhead  in 
78.  The  remainder  has  been  from  the  jails.  All  that 
r,  Thomas  Raines,  surgeon,  adjudged  able-bodied,  long- 
rmed,  were  taken  from  the  company  April  1st,  1879,  and 
ace  supplied  b.v  short-term  men.  After  this,  the  force 
is  increased  from  the  jails  until  1882,  as  I  remember 
p  company  hud  over  two  hundred.  I  have  not,  and  i-an- 
)t  give  names  or  number  or  term  of  service.  I  have  not 
e  custody  or  control  of  any  book  or  paper  containing  Ihe 
iformation  asked. 

"  As  already  stated,  I  cannot  tell  where  and  how  each 
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convict  has  been  employed  or  worked.     Wallis,  Haley  & 
Co.  worked  altogether  on  the  Marietta  &  North  Georgia 
Railroad,  after  removal  to  Marietta,   and  so  did*  Field, 
McAfee  &  Co.,  except  squad  sent  to  Haskins,  until  forced 
to  Iiire  them  out,  as  hereinbefore  stated,  to  support  them. 
The  Stevens  hands  worked  in  Gilmer  on  the  grading  for 
several  months,  and  were  surrendered  to  the  company, 
and  I  sent  them  to  Fannin,  as  before  stated.     From  June, 
1876,  to  summer  of  1877,  the  J.  M.  McAfee  &  Co.  hands 
worked  in  Fannin  on  the  road ;  the  citizens  of  Gilmer  and 
Fannin  refusing  to  support  them  longer,  they,  with  the 
Stevens  hands,  were  employed  in  cutting  wood.     Of  this 
force  about  one  hundred  went  to  Oedartown,  and  a  part 
worked  for  the  Cherokee  Iron  Company,  and  a  part  for 
Macon  &  Brunswick  Railroad  until  1881.     But  a  part  of 
this  time  the  force  was  less,  and  at  others  more.     When 
the  road  was  put  in  repair  from  Marietta  to  Canton  in 
1880,  a  force  was  turned  over  to  me  by  Maddox  &  Co.    I 
had  no  means  to  support  them,  and  worked  a  squad  of 
forty  or  fifty  on  street  leading  from  depot  into  Canton; 
they  worked  there  two  or  three  weeks.     The  road  and  con- 
victs were  turned  over  to  me  by  Maddox  &  Co.  without 
a  dollar  to  support  them.     I  had  to  work  them  as  best  I 
could  to  support  themselves,  until  I  could  make  arrange- 
ments to  put  them  to  work  again  on  the  railroad,  put  on 
the  grade  north  of  Canton,  supported  by  convicts  worked 
for  Cherokee  Iron  Company  and  for  Macon  &  Brunswick 
Railroad,  and  by  proceeds  of  operation  of  the  railroad;  I 
have  already  stated  work  done  by  J.  M.  McAfee  &  Co.  for 
different  parties.     A  squad  of  about  twenty  worked  for 
J.  M.  McAfee  at  Canton  on  depot,  as  appears  in  book  ot 
minutes. 

"Joseph  Kinsey  is  now  president  of  the  Marietta  & 
North  Georgia  Railroad  Company;  George  R.  Eager  and  his 
associates  ostensibly  have  possession  and  control  of  the 
convicts.  George  R.  Eager,  for  himself  and  his  associates, 
made  a  contract  for  building  the  Marietta  &  North  Georgia 
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iailro.id  in  June,  18S1,  which  is  in  wriiingaiHlnii  the  booh 
f  inirmtes;  I  c;m  furnish  a  copy;  have  not  done  so,  noi 
o  I  i;no\v  jiosil.ively  the  status  of  that  contract  now. 

'■George  R.  Eager  is  connei'ted  witli  the  defendant'; 
ompany.  I  do  not  know  positively,  of  my  own  knowl- 
dge,  what  his  connection  now  with  the  conijiany  is.  Geo, 
i.  Eager  has  the  ostensible  control  of  the  convtels.  I  can- 
ot  furnish  a  copy  of  any  contract  of  Eager  with  tiie 
ailmad  company,  nor  do  I  know  positively,  of  my  owr 
nowJedge,  under  what  contract  tlie  convicts  are  now  be 
iig  worked,  whether  Hider  the  contract  will:  Eager,  above 
Iluded  to,  or  by  the  North  Georgia  Iniprovonient  Com 
■any,  or  how.  *  *  AUhongh a  director,  1  liave  nolliiii^ 
i>  do  with  tlie  management." 

Complainants  introduced  John  W.  Nelni.s's  former  tcsti- 
(lony,  as  follows:  He  is  principal  keeper  of  tlie  penilen- 
iary,  and  went  into  oifice  Januarj',  1S77.  Has  berr 
eeper  since  that  time.  Records  in  his  ollice  do  not  show 
he  leasing  of  the  convicts.  There  are  no  minuter  kept  to 
liow  wno  get  the  hands.  There  were  none  kept  before  1 
'ent  into  oifice.  The  records  do  not  show  the  ri;;Iit  of  the 
lerson  or  persons  wlio  get  them.  Does  not  i;now  the 
;ngth  of  the  lease  to  Wallis,  Haley  it  Co.  Have  sei.'n  the 
ond  given  for  convicts.  Have  not  seen  ihe  lease.  You 
ave  (to  Judge  Hopkins)  the  bond.  Has  not  exain- 
led  the  minutes  of  the  executive  department  for 
lie  lease  of  AV.,  H.  &  Co.,  but  may  have  done  so — 
oes  not  remember.  Thinks  he  remembers  that  AV  ,  H. 
:  Co.  were  to  have  a  certain  number  of  convicts  at 
11.00  per  head.  Does  not  remember  to  have  seen  Ihe 
ond,  and  may  Iiave  seen  the  contract.  Gov.  Siuilh  leased 
he  convicts  under  act  of  1874,  for  five  years.  Knows  that 
erms  of  act  of  1874  were  that  the  convicts  wi-re  to  be 
jased  not  over  five  year's,  and  under  liis  adininislnition 
uch  was  the  practice.  Does  not  remember  whether  the 
erm  of  W ,  H.  &  Co.  was  for  five  years  or  for  two  or 
hree.     Made  a  statemeut  on  llus  point  in  first  annual 
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report.  Does  not  remember  terms  of  Stevens^s  contract. 
Can  make  no  statement  as  to  terms  upon  which  Governor 
Smith  leased  convicts,  except  Brown's  reports  and  bonds 
of  Alexander  and  others.  Evidence  in  office  is  abundant 
that  lease  for  all  convicts  under  act  of  1874  was  for  five 
years — ^say  to  1879.  On  first  of  April,  1874,  reports  show 
616  convicts  in  1874.  This  was  made  basis  of  distribution 
of  convicts  up  to  April,  1879.  Knows  of  no  exception  to 
this  rule.  Six  hundred  and  sixteen  was  to  be  the  basis  of 
all  convicts  from  1876  to  1879,  for  leases  ran  that  way — 
lessees  claimed  it  as  a  right.  Does  not  know  if  W.,  H. 
&  Co.  leased  for  themselves  or  the  North  Georgia  Rail- 
road. Only  knows  from  the  bonds  and  other  sources 
that  there  were  such  people  as  W.,  H.  &  Co.  Found 
records  of  them  in  office.  On  20th  October,  1874, 
does  not  remember  how  many  squads  of  convicts  there 
were.  Did  know  once,  but  have  forgotten.  This  was  two 
years  before  he  came  into  office.  Does  not  remember  when 
the  Northeastern  road  surrendered  convicts.  Does  not 
know  when  the  Northeastern  road  convicts  were  surren- 
dered to  Tom  Alexander.  [Here  Judge  Hopkins  read 
from  page  No.  3  of  Nelms's  answers  the  paragraph  begin- 
ning, "  That  on  the  20th  October,  1875,  tliere  were  ten," 
etc.,  and  ending,  "  and  this  charge  was  recognized  both  by 
the  lessees  and  by  the  state."] 

Nelms  resumed :  ^'Answer  was  made  up  from  reports  of 
Brown,  chief  keeper.  Has  no  personal  knowledge  of  any 
fact  stated  in  paragraph  read  by  Judge  Hopkins.  Got  his 
information  from  the  records  and  from  what  the  lessees 
said,  and  from  the  bonds  on  file.  Does  not  personally 
know  when  the  convicts  of  W.,  H.  &  Co.  went  into 
the  possession  of  the  North  Georgia  &  Marietta  Road,  but 
learned  from  records  that  they  went  in  1S76.  Does  not 
personally  know  under  what  lease  W.,  H.  &  Co.  were 
operating  in  October,  1875.  His  information  comes 
from  records  of  office.  Does  not  know  personally  when 
the  Northeastern   Railroad    surrendered    their  convicts. 
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fter  Penitentiary  Companies  1 , 2  and  3  were  organized 

76  they  worked  under  the  act  of  1S74  to  1879,  and  th. 
lid  under  that  act.  Understood  that  those  compani 
?re  organized  to  take  convicts  tjiat  might  be  forfeite 
ley  paid  ^11.00 per  capita  for  convicts  under  act  of  187 
[Judge  Hopkins  here  read  from  last  clause  in  tlie  co 
act  of  complainants  with  the  state.] 
Nelms  resumed:  "Does  not  know  if  the  companies  toi 
e  convicts  under  act  of  1S74  or  under  contract  of  181 
ley  paid  the  same  price  as  act  of  1874.  Furnished  II 
;tta  &  North  Georgia  Railroad  under  act  of  1874.  On 
lows  this  because  the  parties  claimed  it.  Does  not  pi 
nally  know  under  what  law.  Referred  in  his  answer 
e  five  years'  lease  made  in  1875.  Does  not  personal 
low  that  the  Marietta  &  North  Georgia  Railroad  had  ai 
invicts  prior  to  1870.     Knows  nothing  of  the  facts  stat 

his  answers  which  occurred  before  ho  went  into  of5( 
oes  not  know  if  there  was  a  distribution  ol'  convicts  1 
feen  1876  and  1870,  under  the  act  of  1876,  save  Hie  fo 
^ferred  to  in  hia  answer.  Does  not  remember  how  mu 
ompanies  2  and  3  paid  between  April,  187fi,  and  Apr 
s70.  They  may  have  paid  about  eleven  or  twelve  hu 
■ed  dollars  apiece  for  convicts,  at  eleven  dollars^f^r  capi 
'.ive  seen  bond  attached  to  the  bill,  found  by  Mr.  Warr 
1  executive  office.  Does  not  knov  if  that  was  the  bo 
lat  was  lost.  Were  other  bonds  in  his  olSce,  but  govern 
ad  them  removed. 

Cross-examined : 

"After  he  came  into  office,  he  could  find  monthly  repoi 
5  to  who  had  convicts.  These  reports  gave  the  nam 
umbers,  etc.,  of  convicts  that  were  held.  Adopted  an 
n  the  basis  of  616,  and  gave  out  near  pro  rata  among  t 
;ssees.  Did  this  with  the  convicts  that  were  forleiti 
til  lessees  claimed  this  as  the  true  basis.  After  orga 
ation  of  the  penitentiary  companies,  allowed  Lock 
TO  rata  under  act  of  1874,  Does  personall.v  know  ti 
le  gave  new  convicts  to  Marietta  &  North  Georgia  Rs 
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road  after  he  came  into  office,  in  1879.  Gave  to  Marietta 
and  North  Georgia  Railroad  convicts  by  same  rule  as  he 
gave  to  others.     All  parties  stood  on  this  rule. 

Re-direct* 

^-  Made  up  report  from  book  myself.  Convicts  were  dis- 
tributed from  jails  according  to  the  leases  held.  Convicts 
from  expired  leases  were  to  go  to  Penitentiary  Companies 
Nos.  1,  2  and  3,  from  1876  to  1879.  The  Alexander  con- 
victs were  distributed  to  Marietta  &  North  Georgia  Rail- 
road and  to  Gov.  Brown.  The  penitentiary  companies 
got  no  convicts,  except  four,  between  1876  and  1879,  un- 
der act  of  1876.  Marietta  &  North  Georgia  Railroad 
gave  Gen.  Phillips  fifty  and  Gov,  Brown  twenty -one  of  the 
Alexander  convicts  that  were  forfeited." 

W.  13.  Grant  stated  that  he  never  made  to  Nelms  any 
statement  except  this:  That  up  to  April  1,  1879,  J.  T.  & 
W.  D.  Grant  were  entitled,  under  their  lease,  to  new  con- 
victs in  the  proportion  of  180  to  116,  and  that  after  April 
1,  1879,  the  complainants  and  company  No.  6  would  take 
all  the  convicts,  without  exception. 

Affidavit  of  N.  S.  Eaves,  in  brief,  as  follows:  Has  been 
connected  with  management  of  road  since  1877 ;  railroad 
has  always  claimed  convicts  worked  by  McAfee,  and  pro 
ratit  of  those  coming  in  under  a  renewal  of  lease  of  J.  M. 
McAfee  &  Co.,  and  250  from  April  1, 1879,  for  three  years. 
"  We  demanded  and  applied  for  hands  under  every  sec- 
tion and  clause  of  the  law,  and  could  have  paid  expenses 
of  bringing  them ;  for  Capt.  West  offered  to  advance  the 
money,  but  we  could  not  get  them.  We  were  always  told 
before  April,  1879,  that  we  must  wait  until  April,  1879? 
and  get  the  two  hundred  and  fifty,  and  when  April,  1879, 
came  we  were  told  that  we  had  them.  Col.  Nelms  said  to 
us  before  April,  1879,  that  he  wanted  to  give  us  our  quota, 
but  was  prevented  by  the  other  lessees,  but  that  we  were 
entitled  to  two  hundred  and  fifty  for  three  years  from  the 
first  of  April,  1^79,  and  that  we  should  have  them.  With 
this  understanding,  that  all  the  convicts  were  to  be  dis- 
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)Ut?d  -.inder  the  twenty  year  lease  on  the  Ist  of  April. 
'!).  the  principal  keeper  sent  Dr.  Raines  to  our  i:uiip, 
I  took  a  large  number  of  our  very  hest  long  term  men, 
i  gave  118  bat'k  short  term  men,  raost  of  tliem  inferior 
I'ls;  also  left  eome  very  inferior  long  term  hands  with 
m." 

-ertificate  and  affidavit  of  Nelms,  principal  keeper,  sliow- 
:  that  -the  railroad  company  had  received,  from  Aprili 
il).  to  April,  1879,  convicts  equal  to  labor  of  one  man 
417  yeara  ;  from  April,  1879,  to  April  18S1,  the  equiva- 
t  of  429  years;  and  from  April  to  Oct.,  1881,  the  equiva 
,t  of  100  years,  making  a  total  of  046  years,     Tiiere  was 

0  a  statement  of  the  names,  terms,  when  received,  when 
charged,  etc.,  showing  the  number  of  convicts  to  huve 
m  548,  and  the  aggregate  terms  1,824  years  9ni>'iillis 
i  18  days. 

After  hearing  the  application  for  injunction,  the  chancel- 
passed  the  following  order: 

'AHerargiiment  of  counsel  and  consitleration  of  this  Cft<ie,  this  court 
i(  Ihoopinion  that  the  quest iona  made  in  the  amemiimNit  to  the 
nplainsnts'  bill  have  been,  in  tlie  main,  pfiaaed  upon  and  deter- 
ned  by  the  Supreme  Court  and  this  court  heretofore.  Tlie  second 
■agrapli  of  the  first  section  of  tlie  act  of  187C  (page  41 )  has  been 
istrued  by  the  Supreme  Court  itio  Qa.,  page  70)  to  mean  iliat  the 
rielta  &  North  Georgia  Railroad  was  entitled  to  two  Imndrud  and 
y  conTJcta  for  three  years  07- ion  jWji/necejsa'T/.W  codipJFfetAeff  rnd- 
of  the  road.  They  hold  further,  that  the  penitentiary  cotn[iaiiie9 
■k  their  lease  subject  to  this  burden- 
ill  questions  as  to  wheiher  the  railroad  company  had  conijvlied 
h  the  conditions  required  by  law  necessary  to  entitle  It  to  receive 
J  con^■icts,  have  been  heretofore  determined  by  this  court,  under  the 
wtion  of  the  Supreme  Court,  and  are  settled  until  they  shall  he 
psed  upon  by  a  jury,  and  the  rights  of  the  parties  have  been  pro- 
led  by  a  bond  which  the  road  was  recjuired  to  file  by  the  Supreme 

file  resolution  of  the  general  assembly,  passed  in  18S3,  as  intor- 
'ted  and  enforced  by  the  governor  in  the  executive  order  introdm  od 
pvidence,  does  nothing  more  than  waadone  by  the  original  resolvi- 

1  of  1879  (which  has  already  been  passed  upon  ti^ice  by  tlic  Su- 
■me  Court)  except  in  so  far  as  it  gives  to  the  road  able -b.jd led  rxm- 
a.  and  prohibits  the  delivery  to  it  of  any  women  or  old  md  infirtn 
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ton  county  had  jurisdiction  of  said  case.  Nelms,  as  prin- 
cipal keeper  of  the  penitentiary ,  was  enjoined  from  turning 
over  the  convicts,  as  prayed  for.  It  was  provided  that 
the  injunction  might  be  dissolved  by  giving  bond.  It 
appears,  from  the  record  in  the  case,  that  bond  was  given 
by  the  railroad  company.  It  further  appears  that  on  the 
16th  of  October,  1883,  complainants  amended  their  bill, 
repeating  the  charges  in  the  original  bill  and  amendments, 
and  further  alleged  that  the  contracts  made  by  the  state 
of  Georgia  with  Georgia  Penitentiary  Companies  One,  Two, 
and  Three,  were  still  of  force.  That  complainants  had 
complied  with  their  part  of  said  contracts.  They  further 
allege  that,  since  the  date  of  said  contracts,  the  Marietta 
&  North  Georgia  Railroad  Company  has  received  largely 
more  than  two  hundred  and  fifty  convicts  for  three  years- 
Oomplainants  charge,  that  on  the  26th  day  of  September, 
1883,  the  legislature  of  Georgia  passed  the  following  reso- 
lution : 

** Resolved  by  the  Senate,  the  House  concurring,  that  the  governoi 
be,  and  he  is  hereby  instructed  to  direct  the  keeper  of  the  peniten- 
tiary to  turn  over  to  the  Marietta  &  North  Georj^ia  Railroad  Company 
two  hundred  and  fifty  able  bodied  convicts,  to  be  worked  for  the 
benefit  of  said  railroad  company  for  the  full  space  of  three  years,  or 
until  the  main  line  of  said  railroad  is  completed  to  the  North  Caro- 
lina line,  and  the  Duck  Town  branch  is  completed  to  the  Tennessee 
line,  and  the  Dahlonega  branch  is  finished  to  its  intersection  with 
the  Gainesville  and  Dahlonega  Railroad. 

**  Resolved  J  further,  that  no  more  women  convicts,  nor  old  and  infitiA 
convicts  be  furnished  said  company." 

Complainants  further  allege  that  the  convicts  mentioned 
are  part  of  those  included  in  their  contract,  and  for  which 
they  pay  hire. 

They  insist  that  said  resolution  impairs  the  obligation 
of  the  contracts  they  have  made  with  the  state,  and  is, 
therefore,  null  and  void.  They  charge  that  John  W.  Nelms, 
principal  keeper  of  the  penitentiary,  will  deliver  the  con- 
victs to  the  defendants,  unless  restrained,  and  enjoined  by 
the  courts.     They  claim  that  their  damages  are  irrepara- 
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le;  and,  therefore,  pray  that  an  injunction  issue,  restaain 
ig  Nelms  from  delivering,  and  the  railroad  company  froa 
iceiving,  the  convicts. 

To  this  bill,  as  amended,  defendants  filed  a  demurrer  am 
[iswer,  by  wliich  they  insist  that  said  resolution  does  no 
npair  the  obligation  of  any  contract ;  and  they  also  claim 
lat  there  are  no  such  corporations  as  Georgia  PeniteD 
ary  Companies  Nos.  2  and  3. 

A  hearing  was  had  before  Hon.  W.  R.  Hammond,  judgi 
F  the  Atlanta  circuit.  Much  testimony  was  introduced 
nd  after  considering  the  case,  Judge  Hammond  heh 
lat  most  of  the  questions  made  in  the  bill,  as  amended 
ad  been  decided  by  this  court,  in  the  case  reported  in  6 
fu.,  Eep.,  page  70.  He  he'd  that  so  much  of  the  resok 
on  of  1 883  ae  provided  that  "  no  mor  women  convicts 
or  old  and  infirm  convicts  be  furnished  to  the  railroai 
ompany,"  was  null  and  void  ;  and  John  W".  Nelms  wa 
sstrained  by  injunction  from  carrying  into  efiect  this  par 
f  said  resolution.  He  refused  to  grant  an  injunction,  re 
training  Nelms,  as  prii)cipal  keeper,  from  delivering  con 
icts  under  the  resolution  {except  as  before  stated),  hold 
ig  that  the  other  questions  made  had  already  been  deci 
ed  by  this  court. 

To  this  ruling  and  decision  of  Judge  Hammond  botl 
Dmplainants  and  defendants  sued  out  bills  of  exceptions 
nd  said  decision  is  now  here  for  review.  Pending  tb 
rgument  here,  defendants  in  error  withdrew  their  bill  c 
sceptions. 

1,  The  act  of  the  legislature  of  this  state,  passed  in  187( 
uthorizing  the  governor  to  lease  the  convicts  of  the  stat 
0  certain  penitentiary  companies,  is  constitutional  au' 
alid.  There  is  no  provision  of  the  conttitution  of  thi 
tate  which  prohibits  the  legislature  from  authorizing  tb 
;ovemor  to  enter  into  contracts  disposing  of  the  labor  c 
he  convicts  of  the  state ;  provided  that,  in  making  sue 
^ntracts  of  lease,  the  state  reserves  the  police  power  ove 
^he  convicts,  and  this  was  done,  both  under  the  acts  t 
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1874  and  1876.  The  validity  and  legality  of  the  contracts 
between  the  state  and  complainants  was  fully  recognized 
by  this  court  in  the  decision  of  the  court  reported  in  65 
Oa.^  page  504. 

2.  A  contract  of  lease  made  by  the  governor  with  Geor- 
gia Penitentiary  Companies  Numbers  One,  Two  and  Three, 
are  valid  and  binding  both  upon  the  state  and  said  com- 
panies. 

From  the  record  in  the  case,  it  appears  that  his  excel- 
lency, James  M.  Smith,  governor  of  Georgia,  under  the 
provisions  of  the  act  of  1876,  advertised  for  bids  from 
those  who  desired  to  lease  the  convicts  of  the  state,  and 
.after  considering  the  same,  declined  to  accept  the  bids  as 
in  said  contracts  stated ;  but  did  enter  into  the  following 
contracts  with  said  parties,  to-wit : 

"  Wherbas,  in  the  opinion  of  the  governor,  none  of  s  lid  bids  ought 

«to  be  accepted  (they  being  the  only  bid:i  offered  for  any  considerable 

number  of  convicts),  as  they  are  so  in  conflict  as  to  the  amounts  for 

the  whole,  or  for  half,  as  to  make  it  doubtful  which  would  be  the  best 

for  the  state ;  and 

**  Whereas,  all  of  said  bids  are  toojow,  in  the  opinion  of  the  gov- 
*>ernor,  and  he  has  informed  said  bidders  that  he  cannot  accept  their 
bids  upon  the  terms  and  for  the  prices  therein  specified,  but  that  the 
said  three  companies  may  take  the  whole  of  said  convicts  for  the 
sum  of  five  hundred  thousand  dollars,  to  be  paid  in  twenty  equal, 
annual  installments,  commencing  at  the  end  of  the  first  year  after 
the  termination  of  the  present  lease, — the  Dade  Coal  Company  taking 
the  three  hundred  long-term  men  bid  for  by  it,  to  bo  kept  up  con- 
stantly to  that  number  of  able-bodied  men,  if  there  be,  and  so  long 
:  as  there  shall  be,  so  many  in  the  penitentiary,  to  be  used  in  mining, 
as  provided  for  by  the  statute ;  and  the  other  two  companies  dividing 
the  remainder  into  two  equal  parts,  and  the  number  that  each  of  the 
two  last  mentioned  companies  has,  shall  be  kept  equal  during  the 
period  of  the  lease ;  the  convicts  held  by  each  company  to  be  em- 
ployed in  the  labor  specified  in  the  statute.  The  annual  installments 
to  be  paid  into  the  treasury  of  the  state  at  the  end  of  each  year  dar- 
ing the  period  of  twenty  years ;  such  installments  being  the  sum  of 
twenty-five  thousand  dollars.  Each  of  said  companies  to  i>ay  its 
pro  rata  share  of  said  sum.  -  The  principal  keeper  of  the  peniten- 
tiary, under  the  direction  of  the  govefnor,  shall  adjust  pro  rata  shares 
of  said  sums  between  said  companies  in  proportion  to  the  number 
of  convicts  held  by  each  during  the  year ;  but  in  no  case  shall  idjiul- 
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eat  operate  so  as  to  red  ace  the  annnal  rental  of  said  convicts  below 
e  mm  of  twentj-flre  thonsand  dollars.  Each  company  shall  pay 
eamonntof  anauslhire  fixed  by  such  adjustment  promptly  on  the 
U  day  of  each  year. 

"Aid  the  said  three  companies,  each  acting  tor  itself  as  a  sepa- 
te  and  distinct  comp  iny,  and  each  assuming  its  own  proportion  of 
a  oblations  above  mentioned,  and  no  more,  having  accepted  the 
■egoing  modifications  of  their  respective  bids  suggested  by  the 
vemor ;  it  ia  agreed  by  said  companies,  each  one  acting  separately 
'  itsell,  and  by  James  U.  Smith,  governor  of  said  state,  that  the 
id  convicts  bd  leased  to  said  three  companies  above  named,  in  the 
iportion  aa  to  the  number  of  convicts  and  upon  the  terms  herein- 
Fore  specified ;  each  company  to  give  bond,  with  approved  security, 
'  its  own  part  of  the  obligation  devolved  upon  it  by  the  acceptance 
the  hid,  modified  as  aforesaid,  in  the  following  sums,  to-wit : 
'  The  Georgia  Penitentiary  Company  No.  1 ,  composed  of  the  Dade 
al  Company,  in  the  sum  of  twenty-five  thousand  dollars. 
'  The  Oeorgia  Penitentiary  Company  No.  2,  composed  of  B.  Q. 
ckett,  L.  A.  Jordan,  W.  B.  Lowe  and  J.  B.  Gordon,  in  the  rum  of 
rty-seven  thousand  five  hundred  dollars ;  and 
'The  Georgia  Penitentiary  Company  No.  3,  whose st^Jckholdersam 
omas  Alexander,  W.  D.  Grant,  W.  W.  Simpson,  John  W.  Murphey 
j  William  H.  Howeil,the  sum  of  thirty-seven  thonsanddollars,  each 
said  bonds  to  have  proper  condi  tions  for  the  management,  control 
1  safe  keeping  of  said  convicts  according  to  law  and  to  the  rules 
i  regulations  prescribed  for  the  government  of  the  penitentiary, 
i  in  view  of  the  fact  that  existing  contracts  of  lease  may  be  can- 
ed before  the  first  day  of  April,  1870,  (the  time  when  all  the 
isent  leases  expire)  it  is  further  agreed  that  in  all  such  cases  the 
sees  nnderthis  contract  shall  take  possession  of  all  convicts  which 
,y  thus  fall  upon  the  hands  of  the  state,  and  shall  hold,  manage 
1  control  the  same  according  to  the  provisions  of  this  contract, 
1  of  their  bonds  given  under  the  same,  and  shall  be  respectively 
imd  to  pay  for  said  convicts  until  the  first  day  of  April,  1879,  at 
!  rate  of  eleven  dollars  per  capita  per  annum." 
This  contract  of  lease  was  signed  by  the  governor  and 
■  the  officers  of  the  penitentiary  companies  named.  And 
parstiance  with  said  contract  bonds  were  given,  and  on 
e  32d  day  of  June,  1876,  an  executive  order  was  made 
'  the  governor,  accepting  the  bonds  and  contracts  ;  and 
'  said  order  the  companies  were  declared  to  be  corpo- 
tiona,  and  the  names  of  the  officers  of  said  companies 
E<re  entered  on  the  minutes  of  the  executive  department. 
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1874  and  1876.  The  validity  and  legality  of  the  contracts 
between  the  state  and  complainants  was  fully  recognized 
by  this  court  in  the  decision  of  the  court  reported  m  o5 
Oa,^  page  504. 

2.  A  contract  of  lease  made  by  the  governor  with  Geor- 
gia Penitentiary  Oompanies  Numbers  One,  Two  and  Three, 
are  valid  and  binding  both  upon  the  state  and  said  com- 
panies. 

From  the  record  in  the  case,  it  appears  that  his  excel- 
lency, James  M.  Smith,  governor  of  Georgia,  under  the 
provisions  of  the  act  of  1876,  advertised  for  bids  from 
those  who  desired  to  lease  the  convicts  of  the  state,  and 
.after  considering  the  same,  declined  to  accept  the  bids  as 
in  said  contracts  stated ;  but  did  enter  into  the  following 
contracts  with  said  parties,  to-wit : 

''  Wherbas,  in  the  opinion  of  the  governor,  none  of  s  lid  bids  ought 

.to  be  accepted  (they  being  the  only  bid:*  oflfered  for  any  considerable 

number  of  convicts),  as  they  are  so  in  conflict  as  to  the  amounts  for 

the  whole,  or  for  half,  as  to  make  it  doubtful  which  would  be  the  best 

for  the  state ;  and 

"  Whsbeas,  all  of  said  bids  are  too. low,  in  the  opinion  of  the  gov- 
pernor,  and  he  has  informed  said  bidders  that  he  cannot  accept  their 
bids  upon  the  terms  and  for  the  prices  therein  specified,  but  that  the 
said  three  companies  may  take  the  whole  of  said  convicts  for  the 
sum  of  five  hundred  thousand  dollars,  to  be  paid  in  twenty  equal, 
annual  installments,  commencing  at  the  end  of  the  first  year  after 
the  termination  of  the  present  lease, — the  Dade  Coal  Company  taking 
the  three  hundred  long-term  men  bid  for  by  it,  to  bo  kept  up  con- 
stantly to  that  number  of  able-bodied  men,  if  there  be,  and  so  long 
•  as  there  shall  be,  so  many  in  the  penitentiary,  to  be  used  in  mining, 
as  provided  for  by  the  statute ;  and  the  other  two  companies  dividing 
the  remainder  into  two  equal  parts,  and  the  number  that  each  of  the 
two  last  mentioned  companies  has,  shall  be  kept  equal  during  the 
period  of  the  lease ;  the  convicts  held  by  each  company  to  be  em- 
ployed  in  the  labor  specified  in  the  statute.  The  annual  installments 
to  be  paid  into  the  treasury  of  the  state  at  the  end  of  each  year  du^ 
ing  the  period  of  twenty  years ;  such  installments  being  the  sum  of 
twenty-five  thousand  dollars.  Each  of  said  companies  to  pay  its 
pro  rata  share  of  said  sum.  •  The  principal  keeper  of  the  peniten- 
tiary, under  the  direction  of  the  govefnor,  shall  adjust  pro  rata  shares 
of  said  sums  between  said  companies  in  proportion  to  the  nnmber 
of  convicts  held  by  each  during  the  year ;  but  in  no  case  shall  adjui^ 
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«iit  operate  so  as  to  reduce  the  annnal  rental  of  said  convicts  below 
lesnmof  twentj-flve  thousand  dollars.  Each  company  shall  pay 
leamonutot  annual  hire  fixed  by  such  adjuatmeat  promptly  on  the 
Mtday  of  each  year. 

"A'lJ  the  said  three  companies,  each  acting  for  itself  as  a  sepa- 
ite  and  distinct  comp:tny,  and  each  asauming  it«  own  proportion  of 
le  obligations  above  mentioned,  and  no  more,  having  accepted  the 
regoing  modiflcations  of  their  respective  bids  suggested  by  the 
iTemor ;  it  is  agreed  by  said  companies,  each  one  acting  separately 
r  itself,  and  by  James  M.  Smith,  governor  of  said  state,  that  the 
id  convicts  be  leased  to  said  three  companies  above  named,  in  the 
vporlion  as  to  the  number  of  convicts  and  npon  the  terms  herein- 
^fore  specified ;  each  company  to  give  bond,  with  approved  security, 
r  its  own  part  of  the  obligation  devolved  npon  it  by  the  acceptance 
the  bid,  modified  as  aforesaid,  in  the  following  sams,  to-wit: 
"The  Georgia  Penitentiary  Company  No.  1,  composed  of  the  Dade 
tal  Company,  in  the  sum  of  twenty-five  thousand  dollars. 
"  The  Georgia  Penitentiary  Company  No.  2,  composed  of  B.  G. 
>ckctt,  L.  A.  Jordan,  W.  B.  Lowe  and  J.  B.  Gordon,  in  the  cum  of 
irty-seven  thousand  five  hundred  dollars ;  and 
"The  Georgia  Penitentiary  Company  No.  3,  whose  stockholders  are 
lomas  Alexander,  W.  D.  Grant,  W.  W.  Simpson,  John  W.Murphey 
dWilliamH.  Howell,  the  sum  of  thirty-seven  thousand  dollars,  each 
said  bonds  to  have  proper  conditions  for  the  management,  control 
d  safe  keeping  of  saiil  convicts  according  to  law  and  to  the  rules 
d  regulations  prescribed  for  the  government  of  the  penitentiary, 
d  in  view  of  the  fact  that  existing  contracts  of  lease  may  be  can- 
led  before  the  first  day  of  April,  1879,  (the  time  when  all  the 
esent  leases  expire)  it  is  further  agreed  that  in  all  such  cases  the 
isees  nnder  thts  contract  shall  take  possession  of  all  convicts  which 
ly  thus  fall  npon  the  hands  of  the  state,  and  shall  hold,  mana:;e 
d  control  the  same  according  to  the  provisions  of  this  contract, 
d  of  their  bonds  given  nnder  the  same,  and  shall  be  respectively 
and  to  pay  for  said  convicts  nntil  the  first  day  of  April,  1879,  at 
— 1_  „*  .i„..„-  j„ii»rgpj^  capita  per  annum." 

lease  was  signed  by  the  goremor  and 
'.  penitentiary  companies  named.  And 
aid  contract  bonds  were  given,  and  on 
e,  1876.  an  execntive  order  was  made 
cepting  tbe  bonds  and  contracts  ;  and 
ompaniea  were  declared  to  be  corpo- 
mes  of  the  officers  of  said  companies 
3  miuutea  of  tbe  executive  department 
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Under  the  contracts  thus  made  by  the  lessees,  si 
tbey  fail  at  the  end  of  any  year,  to  pay  the  amount  a 
upon  for  the  hire  of  the  convicts,  by  an  act  passed  in 
the  ccmptroller  general  could  issue  an  execution  fo: 
amount  not  paid.  Under  the  contract,  as  herein  set 
Penitentiary  Companies  Nos.  I,  2  and  3  contend  that 
are-  entitled  to  the  aervic^a  of  all  the  convicts  (excej 
to  Mariei.ta  &  North  Georgia  Railroad  for  three  j< 
for  a  period  of  twenty  years  from  April  1, 1879,  the 
at  which  leases  under  the  act  of  1 874  expired.  Defen 
insist  that  the  Marietla  &  North  Georgia  Kailroad 
pany  was  an  incorporated  railroad  company  working 
victs  when  the  act  of  1876  was  passed,  and  as  such, 
that  tliey  are  entitled  not  only  to  250  for  three  year 
are  entitled  to  a  re-lease  of  convicts  under  the  act  of 
in  preference  to  the  rights  of  complainants.  And  de 
ants  further  insist  that  the  state  of  Georgia,  notwiths 
mg  lease  contracts  have  been  entered  into  by  it,  hs 
right  to  withdraw  from  such  contracts  at  its  pleasure 

The  constitution  of  the  United  States  provides  th 
state  shall  pass  any  law  impairing  the  obligation  ol 
tracts  {See  Sec.  9.  Const.).  This  court  holds  that  tl 
hibition  in  the  constitution  that  prevents  a  state  from 
ing  a  law  impairing  the  obligations  of  contracts,  appl 
contracts  made  by  the  state,  as  well  as  to  contracts 
between  citizens  of  the  state. 

Cooley  on  Constitutional  Limitations  very  pertin 
submits  the  following  inquiry .  "Is  a  grant  from  a  slai 
eluded  from  the  operation  of  the  provision  ?  Is  the  c 
to  be  considered  as  inhibiting  the  state  from  impairin 
obligaiions  nf  contracts  between  two  individuals;  bu 
excluded  from  that  inhibition  contracts  made  with  the 
itself  3  The  words  themselves  contain  no  such  distinc 
they  are  general,  and  are  applicable  to  contracts  of  ( 
description."  Story,  in  his  Commentaries  on  the  Coni 
tion  of  the  United  States,  insists  that  a  grant  by  the  sta 
well  as  executed  contracts,  comes  within  the  prohibit! 
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t  clause  which  prohibits  a  state  from  passing  laws  which 
pair  the  obligations  of  contracts,  and  this  he  holds,  would 

true,  whether  the  contract  be  made  by  direct  legisla- 
e  act,  or  by  an  agent  of  the  state  in  pursuance  of  law. 
)  hold  that  the  obligation  of  a  contract  made  by  the 
te  with  one  of  its  citizens  cannot  be  impaired  by  legis- 
ive  act  any  more  than  if  the  contract  was  made  between 
3  of  the  citizens  of  the  state;  that  contracts  made  by  the 
te  with  a  citizen  of  the  state  come  within  the  inhibi- 
□  of  the  constitution  of  the  United  States  upon  the  sub- 
tof  a  state's  violating  the  obligations  of  contracts  by 
islative  act.  A  state  being  sovereign  in  the  eye  of  the 
r,  \9  presumed  to  be  the  embodiment  of  all  the  wisdom, 
nor,  justice  and  virtue  of  its  citizens ;  and  how  could  this 
sat  commonwealth  lay  claim  to  such  a  high  standard  of 
lellence,  if  she  should  break  her  contracts  with  impunity! 
there  be  reason  and  justice  in  the  rule  that  the  obliga- 
ns  of  contracts  between  citizens  should  not  be  impaired 

legislative  act,  when  the  state  is  a  party  to  the  con- 
^t,  is  it  not  a  stronger  reason  why  the  rule  should  be. 
lintained  and  upheld? 

Contracts  are  the  springs  of  trade,  commerce  and  busi- 
ss;  they  determine  the  confidence  of  man  in  the  conduct 
his  fellow;  the  virtue  of  the  citizen,  as  well  as  national 
i,  can  rest  on  no  safer  foundation  than  the  faithful  fulfiU- 
mt  of  contracts.  That  contracts  are  to  be  maintained 
a  republican  form  of  gover;iinent,  is  a  rule  that  is  fun- 
mental. 

We  find  that  the  state,  through  its  chief  executive,  has 
ised  its  convicts  for  twenty  years,  and  is  to  receive 
5,000  per  annum.  Whether  the  contract  thus  made  was 
oper,  or  whether  now  one  more  remunerative  to  the  state 
uld  be  made,  are  considerations  by  which  this  court  can- 
t  afford  to  be  influenced ;  it  is  the  mission  of  the  courts 
enforce,  and  not  to  make,  contracts.   The  state  can  change 

penitentiary  system;  can  change  its  modes  of  punish- 
ent,  may  reduce  felonies  to  misdemeanors  or  make,  pros- 
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pectively,  misdemeanors  felonies,  but  as  long  as  the  state 
continues  its  present  system  and  modes  of  punishment, 
contracts  made,  in  having  the  same  enforced,  are  binding 
on  the  state.  If  this  were  not  so,  with  what  claim  of  right 
or  degree  of  propriety  could  the  state  insist  that  the  lessees 
should  perlbrm  their  part  of  the  contracts,  as  hereinbefore 
set  forth  ? 

3.  The  legislature,  in  1883,  passed  a  joint  resolution  in- 
structing the  principal  keeper  of  the  penitentiary  to  turn 
over  to  the  Marietta  &  North  Georgia  Railroad  Company 
two  hundred  and  fifty  able  bodied  convicts,  to  be  worked 
for  the  benefit  of  the  company,  until  the  line  of  said  road, 
together  with  certain  branch  roads,  shall  have  been  com- 
pleted. And  complainants,  by  their  amended  bill,  allege 
that,  in  pursuance  with  the  resolution,  Nelms,  as  principal 
keeper  of  the  penitentiary,  unless  ei\joined,  will  deliver 
the  convicts  therein  mentioned  to  the  railroad  company. 

This  resolution  upon  its  face  purports  to  be,  and  is,  a 
new  grant  by  the  state  to  the  railroad  company.  It  was 
passed  at  a  time  when,  by  contract  between  the  governor 
of  the  state  and  the  penitentiary  companies,  the  labor  of 
all  the  convicts,  for  twenty  years,  had  been  leased  for  the 
sum  of  twenty-five  thousand  dollars  per  annum.  This 
resolution,  if  carried  into  eflect,  will  withdraw  from  the 
penitentiary  companies  the  labor  of  two  hundred  and 
fifty  convicts,  which  they  would  be  entitled  to  under  their 
contracts  made  with  the  state ;  and  there  is  no  o£fer  or 
tender  of  compensation  by  the  state. 

This  court  holds  that  the  resolution  is  unconstitutional 
and  void,  as  it  violates  the  obligations  of  contracts  entered 
into  by  the  state  in  leasing  its  convicts.  We  fully  appre- 
ciate the  rule  th  it  the  courts  should  not  hold  an  act  of 
the  legislature  unconstitutional,  unless  its  unconstitution- 
ality is  clear  and  manifest,  but  in  view  of  that  provision  of 
the  constitution  of  the  United  States  which  prohibits  a  state 
from  passing  laws  which  impair  the  obligations  of  contracts, 
as  well  as  provisions  of  our  own  state  constitatioQ  which 
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Tides  that  private  property  shall  not  be  taken  for  public 
without  just  compeosatioa,  and  that  no  grant  of  special 
I'ilege  or  immunity  shall  be  revoked,  except  in  such 
aner  as  to  work  no  injustice ;  and  again,  that  legiela- 
>  acts  in  violation  of  the  conatitutioQ  of  the  state,  or  of 
constitution  of  the  United  States,  are  void,  and  the 
iciary  shall  so  declare  them  ;  under  these  constitutional 
visions,  we  feel  constrained  to  hold  said  resolution  null 
I  void. 

Che  resolution  of  1883  does  not  reserve  the  police  power 
the  state  over  the  convicts,  and  while  the  state  may 
itract  away  the  labor  of  the  convicts,  it  has  no  power  to 
•t  with  the  police  regulations  over  the  convicts ;  for  this 
ison  the  resolution  is  void,  and  should  not  be  enforced. 
3  deem  it  scarcely  necessary  to  say  further,  that,  by  leg- 
itive  act  to  take  the  property  of  A.  and  give  it  to  B.  is 
t  only  a.  violation  of  constitutional  law,  but  a  violation 
the  broadost  principles  of  justice  and  right.  It  will  be 
nembered  that  neither  in  the  resolution,  evidence,  or 
;ument  of  counsel  has  it  been  shown  that  it  is  necessary 
the  protection  of  the  lives,  comfort  or  safe  keeping  ol 
!  convicts,  or  for  the  protection  of  society,  that  said  reso- 
ioQ  should  be  enforced,  hut  the  same,  without  more, 
■ects  the  principal  keeper  of  the  penitentiary  to  turnover 
0  hundred  and  fifty  convicts  to  the  railroad,  the  labor 
whom,  by  contract,  had  been  disposed  of  to  the  peniten- 
iry  companies.-  We  therefore  hold  thatNelms, as  prin- 
)al  keeper  of  the  penitentiary,  be  enjoined  from  deliver- 
g  to  the  railroad  company  any  convicts  under  said  reso- 
tion,  and  that  the  railroad  be  enjoined  from  receiving 
ly  under  said  resolution. 

4.  Under  the  act  of  1876,  the  Marietta  &  North  (ieor- 
a  Railroad  Company  was  entitled  to  the  service  of  two 
indred  and  hfty  convicts  for  three  years,  and  after  said 
ilroad  company  has  had  the  service  of  said  convicts  for 
ree  years,  the  companies  known  as  penitentiary  compa- 
esare  entitled  to  the  same,  unless  the  railroad  company 
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can  bring  itself  within  the  proviso  of  the  act  of  1876 
showing  that,  as  an  incorporated  railroad  company, 
authority  of  the  state,  when  the  act  of  1876  was  passed 
was  working  the  convicts  of  the  state,  and  that  it  m; 
application  for  a  re-lease  of  convicts,  as  required  by  li 
before  the  state  leased  the  convicts  to  the  penitenti 
companies.  This  question  of  fact,  we  hold,  should  be  s 
mitted  to,  and  passed  upon  by,  a  jury;  that  the  same  sbo 
be  established  by  competent  legal  evidence,  not  the  vaj 
recollection  or  supposition  of  witnesses,  but  evidence  shi 
ing  that  the  officers  of  the  railroad  company  applied 
and  received  and  worked  the  convicts  of  the  state  as 
incorporated  railroad  company. 

Should  the  railroad  company  establish  the  fact  thai 
has  a  superior  riglit  to  convicts  to  that  of  the  penitenti 
companies,  theu  such  a  decree  should  be  framed  as  wo 
authorize  the  railroad  company  to  have  such  numbei 
convicts,  and  for  such  length  of  time,  and  for  the  purp 
as  set  forth  in  the  proviso  to  the  act  of  1876.  But,  on 
contrary,  should  the  railroad  company  fail  to  establish  i 
right  to  convicts,  other  than  the  two  hundred  and  fifty 
three  years  in  that  event,  we  hold  that  a  court  of  eiji 
has  the  power  to  decree  that  the  convicts  held  now  hy 
railroad  company  be  delivered  up,  so  that  the  same  can 
turned  over  to  the  penitentiary  companies. 

In  looking  through  the  evidence  contained  in  the  rec 
in  this  case,  we  hold  that  the  injunction  granted  in  I 
case  should  be  ^o  modified  as  to  enjoin  the  principal  keei 
Neims,  from  delivering,  and  the  railroad  company  fi 
receiving,  any  more  convicts,  until  the  right  of  the  r 
road  company  to  receive  more  shall  have  been  establis 
bylaw;  and  as  this  direction  will  require  the  priDci 
keeper,  Nelms,  to  turn  over  convicts  which  will  hereal 
be  received  by  him,  we  direct  that  the  Penitentiary  C> 
panies  Nos.  3  and  3  file  with  the  clerk  of  Fulton  supei 
cour  bond,  with  good  security,  conditioned  to  pay  the  i 
road  company  any  damigea  which  it  may  sustain  on 
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count  of  the  service  of  convicts  tnmed  over  to  the  peni- 
t'^ntiary  companies  which  should  have  been  received  by 
the  railroad  company. 

We  find  that  this  is  the  fifth  (fourth?)  time  this  subject- 
matter  of  litigation,  first  in  one  form  and  then  in  another, 
has  been  before  this  court  for  consideration.  It  is  the  de- 
sire of  this  court,  and  doubtless  is  of  all  parties  to  the  case, 
that  the  rights  of  complainants  and  defendants  should  be 
finally  adjudicated  and  settled.  We  therefore  direct  that 
complainants,  on  the  trial  of  the  case,  have  leave  to  so 
amend  their  bill  as  to  have  any  claim  for  damages  which 
they  have  already  sustained,  or  which  they  may  hereafter 
sustain,  on  account  of  the  loss  of  service  of  convicts  receiv- 
ed by  the  railroad  company  to  which  it  was  not  entitled, 
submitted  to  the  court  and  jury,  and  the  same  adjudicated, 
on  the  trial  of  this  case. 

5.  Under  the  contracts  between  the  state  and  the  peni- 
tentiary lessees,  the  lessees  have  a  vested  right  to  the 
labor  of  the  convicts  so  leased,  and  the  legislature  has  no 
power,  under  the  constitution  and  laws  of  this  state,  and 
of  the  United  States,  to  deprive  the  lessees  of  this  right  to 
the  labor  of  the  convicts  thus  leased. 

In  a  bill  brought  by  complainants  against  defendants  in 
Cobb  superior  court,  and  which  case  was  brought  to  this 
court  for  review,  this  court  then  held  tnat  it  was  compe- 
tent for  the  state  to  relieve  itself  of  the  burden  incident  to 
the  feeding,  clothing,  guarding  and  other  expenses  of  the 
convicts,  by  an  arrangement  with  any  person  to  take  charge 
of  them  and  to  confine  them  during  their  terms  of  senten- 
ces against  them.  See  65  6a ,  page  504.  The  decision, 
as  then  rendered,  in  effect,  decided  the  question  that  the 
lessees  had  a  vested  right  in  the  labor  of  the  convicts,  the 
state  reserving  the  police  power  over  the  convicts.  If 
the  lessees  have  a  vested  right  in  the  labor  of  the  convicts, 
then  that  right  cannot  be  taken  away  without  tendering 
just  compensation.  We  hold  that  the  labor  of  the  con- 
victs, as  contracted  for,  was  not  a  mere  expectancy,  but  was 
such  a  property  right  as  to  support,  a  valid  contract. 
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6.  The  police  power  of  the  state  over  the  convicts  leased 
to  the  penitentiary  companies  is  reserved  and  secured  by 
the  contracts  of  lease  to  the  state,  so  that  the  state  has 
entire  control  of  the  moral  and  physical  condition  of  the 
convicts,  and  can  make  all  needful  and  necessary  regula- 
tions as  regards  the  safe  keeping,  feeding,  clothing  and 
medical  treatment  of  the  convicts. 

The  state,  in  the  exercise  of  its  sovereign  rights  for  the 
protection  of  society  in  the  enforcement  of  the  judgments 
and  sentences  of  the  courts,  as  well  as  for  the  humane 
treatment  of  its  convicts,  should  reserve  to  itself  the  police 
power  over  its  convicts.  This  right  was  reserved  by  the 
acts  of  1874  and  1876,  and  the  same  was  made  a  condition 
in  the  lease  contracts,  as  therein  stated. 

7.  Under  the  act  of  1876,  persons  leasing  convicts  are 
called  corporations  in  the  manner  and  for  the  purpose  as 
specified  in  the  act. 

Defendants  insist  that  complainants  are  not  corporations. 
We  hold  that  the  state  has  the  right  to  create  an  agency 
of  one  or  many  persons,  to  aid  the  state  in  the  enforcement 
of  the  criminal  laws  of  the  state,  by  having  the  convicts 
of  the  state  guarded  and  kept  at  labor  in  accordance  with 
the  judgments  of  the  courts,  by  which  the  convicts  are  re- 
quired to  be  imprisoned  and  worked.  The  fact,  that  such 
an  association  of  persons  is  loosely  called  corporations, 
does  not  render  invalid  contracts  made  by  the  state  with 
such  persons ;  and  the  state  having  in  this  manner,  and  for 
the  benefit  of  the  state,  contracted  with  such  persons,  calling 
or  denominating  them  corporations,  would  not  authorize 
the  stale  to  take  advantage  of  that  fact ;  and  the  railroad 
company  claiming  rights  subordinate  to  the  rights  of  the 
state,  can  take  no  advantage  of  the  same. 

Judgment  reversed. 

Oited  for  plaintiffs  in  error :  Lease  contracts,  65  Ga.,  68. 
Vested  right,  Code,  §§4995,  5025,  5274 ;  8  Wheat,  92 ;  4 
Pet.  594 ;  15  Oal.  Rep.  429. 
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Cited  for  defendanU  in  error :  Principal  keeper  not  en 
)iQed,  55  N.  Y.,  390 ;  46  Oa.,  315 ;  Oode,  §5015  ;  4  Wal 
75;  46  Oa.,  350;  43  lb.,  471;  High  oq  Inj.,  1326;  : 
rheat,  738  ;  16  Wail.,  203  ;  4  lb.,  475;  43  Oa.,  474;  4 
ft.,  3^5.  Police  power,  Code,  §§4993,  5029  ;  56  Ga.,  67 
k)oley  on  Con.  Lira.,  149,  339,  345,  475,  706,  710,  712  ;  9 
'.  S.  Rep.,  25 ;  94  Ih.,  645  ;  33  Ga.  supplement,  166 ;  17  Ih 
6;  6574,,  500.  Novestedrightinlaborof convicts, Coole 
^on.  Lim.,  149,  345,  439,  440,  366 ;  10  Howard,  511 ;  10 
11.,  278 ;  43  N.  J.,  571 ;  1  N.  H.,  199,  304.  No  prope 
larties,  Code,  §5068  ;  Abb.  T.  E.,  20 ;  16  Wend.,  605 ;  2 
lowsrd,  283  ;  55  Ga.,  639  ;  63  lb.,  679;  57  lb.,  231 ;  1 
[ohn.,34;  11  Maine,  54;  16  Ala.,  448;  48  Cal.,494;  5 
Ua.,  471. 


CoTHRAH,  next  friend,  et.  al.  vs.  Bbowbb  et.  al. 

Where  the  exception  ie  to  the  refueal  of  the  court  below  to  dismii 
a  motion  for  new  trial  for  want  of  service  in  proper  time,  if  thei 
benotbinKtoshow  tbat  any  evidence  was  introduced  by  either  sic 
on  the  motion  to  dismisB,  this  court  will  presume  that  there  wi 
none,  butthat  the  question  waa  determined  by  the  court  below  fro: 
an  inspection  of  the  record,  and  a  motion  to  dismiss  the  writ  ' 
error  because  no  evidence  is  contained  in  the  bill  of  exceptions  wi 
be  overruled. 

Except  in  eztraordinaxy  cases,  all  appUcations  for  a  new  trial  mn 
be  made  duriuj;  the  term  when  the  trial  was  had.  Where  an  ord< 
was  taken  ex  parte,  allowing  a  motion  for  new  trial  to  be  made  : 
vacation,  and  it  was  so  made,  it  was  fatally  defective. 
If  a  consent  order  was  taken  during  the  term  of  the  trial,  allowing 
specified  time  within  which  to  make  out  and  file  a  motion  for  ne 
trial  in  vacation,  and  another  specified  time  within  which  servii 
thereof  ehonld  be  made  upon  the  respondent,  every  condition 
the  consent  must  be  complied  with,  or  the  consent  goes  for  naugb 
Where  no  service  appears  to  have  been  made  within  the  time  pr 
scribed,  the  motion  tor  new  trial  will  be  dismissed  on  motion. 


UtUSI. 

New  Trial.    Practice  in  Superior  Ooort.    Practice  i 
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Cothrau.  next  friend,  tt  ai.  vs.  Bmwer  el  al. 

Supreme  Court.    Before  Judge  Bbown.    Floyd  Superior 
Court.    March  Term,  1883. 

Reported  in  the  decision. 

D.  S.  Printup  ;  J.  W.  H.  Ukdkrwood,  for  plaintiffs  in 
error. 

C.  N.  Feathkbston  ;  T.  W.  Alexandeb,  for  defendants. 

Blandfobd,  Justice. 

The  plaintiffs  filed  their  bill  against  defendants,  and  ob- 
tained a  decree.  During  the  term,  on  motion  of  defendants, 
the  presiding  judge  ordered  that  they  be  allowed  until  the 
first  Monday  in  May  thereafter  to  make  out  and  file  a 
motion  for  new  trial,  together  with  a  brief  of  the  evidence? 
and  that  the  decree  rendered  in  said  case  be  superseded 
pending  said  motion,  and  that  movant  serve  upon  the 
counpel  for  complainants  a  copy  of  the  motion  by  the  4th 
Monday  in  March  next  thereafter,  and  the  same  was  set 
for  a  hearing  before  his  Honor,  James  R.  Brown,  at  Canton, 
Georgia,  on  that  day,  which  order  was  dated  January  27th, 
1883.  At  the  hearing  before  Judge  Brown  in  May,  coun- 
sel for  the  respondents  moved  to  dismiss  said  motion,  upon 
the  ground  that  no  service  of  said  motion  had  been  made 
by  the  terms  of  said  order.  The  court  overruled  said  mo- 
tion to  dismiss,  and  respondents  excepted,  and  now  pre- 
sent this  writ  of  error  to  review  and  reverse  the  ruling  of 
the  court  refusing  to  dismiss  the  motion  for  new  trial. 

The  defendants  in  error  moved  to  dismiss  the  writ  of 
error  in  this  case,  upon  the  ground  that  no  evidence  is  set 
out  in  the  bill  of  exceptions,  upon  which  said  motion  to 
dismiss  the  motion  for  new  trial  by  plaintiff  in  error  was 
based  before  the  court  below.  The  bill  of  exceptions  and 
the  record  in  the  case  do  not  show  that  any  evidence  was 
submitted  to  the  court  by  either  party  upon  the  motion  to 
dismiss  the  motion  for  new  trial  made  by  defendants  in 


SEPTEMBER  TERM,  1883.  3&9 

Cothran,  next  f  lend,  et  al,  r«.  Brower  et  al. 

error ;  it  is  to  be  presumed  that  the  record  in  the  case  was 
before  the  judge  who  heard  the  motion,  and  nothing  else. 
There  was  no  evidence  submitted  by  either  party  ;  hence 
we  conclude  said  motion  was  heard  and  decided  upon  the 
record  alone.  The  motion  to  dismiss  this  writ  of  error  is 
overruled. 

The  question  in  this  case  is,  under  the  facts  already 
stated,  should  said  motion  to  dismiss  the  motion  for  new 
trial  have  been  overruled  ?  The  order  of  the  presiding 
judge  authorized  the  defendants  to  make  out  a  motion  for 
new  trial  in  vacation;  nor  does  it  appear  that  the  motion 
for  new  trial  in  this  case  was  made  during  the  term.  This 
wa»  fatal  of  itself  to  the  motion,  it  not  appearing  that  this 
was  an  extraordinary  case.  By  Code,  §3719,  it  is  provided : 
"  All  applications  for  new  trial,  except  in  extraordinary 
cases,  must  be  made  during  the  term  at  which  the  trial  was 
had,  but  may  be  heard,  determined  and  returned  in  vaca- 
tion." But  the  plaintiffs  in  error  insist  that  the  order  grant* 
ed  in  this  case  was  based  upon  consent  of  the  plaintiffs,  and 
that  as  it  appeared  that  a  condition  in  the  order  required 
that  the  motion  for  new  trial  should  be  served  on  the 
counsel  for  plaintiffs  by  the  fourth  Monday  in  March,  be- 
fore the  motion  was  to  be  heard  in  May,  which  the  record 
showed  had  not  been  done,  that  then  the  motion  should  be 
dismissed.  If  the  order  was  based  upon  the  consent  of  the 
plaintiffs  (which  does  not  appear),  then  it  is  material  that 
every  condition  of  such  consent  should  have  been  complied 
with;  that  the  motion  should  have  been  served  by  the 
fourth  Monday  in  March  on  the  plaintiffs,  or  else  the  con- 
sent goes  for  naught,  and  said  order  will  stand  as  if  no 
consent  had  been  granted ;  and  no  such  service  having  been 
made^  the  motion  is  as  if  no  consent  therefor  had  been 
made  by  plaintiff;  consequently,  by  §3719  of  the  Code, 
the  motion  must  be  made  during  the  term  at  which  the 
trial  was  had,  and  this  not  being  done,  it  follows  that  tne 
judgment  overruling  the  motion  to  dismiss  tlio  motion  for 
new  trial  filed  by  defendants  in  error,  must  be  reversed. 

Judgment  reversed. 


K 


360  SUPREME  COURT  OF  GEORGIA. 

Lundy  t«.  The  State. 

LuNDY  VS.  The  State  of  Georgia. 

1.  Where  a  burglary  has  been  committed,  and  money,  goodB,  or  other 
property  which  was  in  the  house  at  the  time  of  the  burglary  is 
soon  thereafter  found  in  the  possession  of  a  person  who  is  unable 
to  account  for  his  possession,  it  raises  a  presumption  of  his  guUt, 
and  the  jury  would  be  authorized  to  find  a  verdict  of  guilty. 

2.  The  newly  discovered  evidence  in  this  case  la  quite  immaterial,  or 
at  best  negative  testimony. 

September  18,  1888. 

Criminal  Law.  New  Trial.  Before  Judge  Bower. 
Mitchell  Superior  Court.    March  Term,  1883. 

Keported  in  the  decision. 

C.  C.  Davis  ;  A.  L.  Hawes,  by  W.  N.  Spence,  for  plain- 
tiflF  in  error. 

J.  W.  Walters,  solicitor  general,  for  the  state. 

Blandpord,  Justice. 

Ben  Lundy  was  indicted  in  the  superior  court  of  Mitchell 
county  for  burglary,  and  found  guilty ;  he  made  his  motion 
for  new  trial,  upon  the  ground  that  the  verdict  of  the  jury 
was  contrary  to  the  evidence,  and  upon  the  further  ground 
of  newly  discovered  evidence  in  this,  that  search  had  been 
made  of  the  house  of  prisoner,  and  none  of  the  property 
said  to  be  missing  from  the  house  which  had  been  burglar- 
ized could  be  found.  The  court  below  refused  the  new 
trial. 

The  evidence  showed  that  the  store-house  of  the  prose- 
cutor had  been  broken  open  on  Christmas  eve  night,  1882, 
and  money  and  other  valuable  things  had  been  taken 
therefrom ;  that  on  the  third  day  thereafter  the  clerk  of 
prosecutor  received  in  trade  from  prisoner  a  mutilated 
silver  quarter  of  a  dollar,  which  the  prosecutor  identified 
as  having  been  in  the  money  drawer  of  the  house  the 
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ight  it  was  broken  into ;  he  knew  from  certain  notches 
and  from  its  date.  Frisoner  stated  that  he  got  it  frc 
[)hn  Qlozier;  and  when  walking  to  the  store  of  G]ozi< 
e  said  he  got  it  from  Bill  Glozier;  and  finally  stated  th 
lie  did  not  get  it  from  Bill  Glozier,  he  did  not  know  frt 
horn  he  got  it.  John  and  Bill  Glozier  testilied  that  pr 
ner  did  not  get  the  coin  from  either  of  them.  It  is  a  W' 
titled  principle  of  law  that  where  a  burglary  has  be 
jmmitted,  and  money,  goods  or  other  property  which  w 
1  the  house  at  the  time  of  the  burglary  is  soon  thereafi 
)und  in  the  possession  of  a  person  who  is  unable  to  i 
aunt  for  his  possession,  it  raises  a  presumption  of  his  gu 
ud  the  jury  would  be  authorized  to  convict  upon  thlsb 
imony  aione.  This  is  a  matter  entiiely  for  the  jury,  te 
ig  into  consideration  the  character  of  the  accused,  t 
ature  of  the  property  found  upon  his  person,  or  in  his  pi 
ession,  the  length  of  time  which  had  elapsed  since  t 
lurglary,  and  the  difficulty  or  impossibility  on  the  part 
he  accused  to  account  for  his  possession  of  the  stol 
iroperty.  These  matters  were  properly  left  to  the  jury 
he  court  in  his  charge,  and  we  see  no  error  either  in  t 
harge  of  the  court  or  finding  of  the  jury,  under  the  e' 
lence  in  this  case. 

The  newly  discovered  evidence  is  quite  immaterial  a 
Lt  best  negative  testimony. 
Judgment  affirmed. 


Sevt  vs.  Tbb  Statu  op  Gbobgia, 

Fhe  offences  of  simple  larctuir  and  trespaas  are  not  of  the  same  gem 
In  the  latter  there  ia  no  animus  furandi,  in  the  former  there 
Hence,  one  who  is  indicted  for  a  treepaea  cannot  be  convicted, 
the  testimony  ahowa  that  he  is  guilty  of  aimple  larceny. 
OoiobRZ,  tan. 

Criminal   Law.     Trespass.     Larceny.      Before  Jud| 
I^uRr.    Schley  Superior  Oourt.    March  Term,  1883. 
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Reported  in  ihe  decision. 

J.  N.  Scarborough;  M.J.Wall;  0.  F.  0ri8p,  forpl 
tifi'  ill  error. 

C.  B.  Hudson,  solicitor  general,  for  the  state. 

Blandfokd,  Justice. 

The  plaintiff  in  error  was  indicted  for  the  offence  of) 
pass,  and  found  guilty.  He  made  a  motion  for  new  t 
which  was  refused ;  and  this  decision  is  excepted  to, 
corjes  here  for  review. 

The  testimony  of  the  witnesses  for  the  state  shows 
ahout  the  time  alleged  in  the  hill  of  indictment  the  pr 
cutor  had  taken  from  his  field  some  forty  bushels  of  ( 
which  had  been  cut  and  "  shocked" ;  that  the  oats  t 
of  the  blue  stem  variety,  were  very  fine,  had  been  plai 
on  good  land ;  that  the  tracks  of  a  wagon  had  been  trs 
from  the  field  of  prosecutor  to  the  house  of  prisoner;  t 
upon  entering  the  crib  of  prisoner,  oats  of  about  the  si 
amount  which  prosecutor  had  lost  were  found  in  the  c 
that  tliey  were  of  the  blue  stem  variety ;  were  wet;  p 
ecutor  identified  them  by  the  peculiar  manner  in  wt 
the  bundles  were  tied,  as  prosecutor  had  tied  them, 
they  were  of  the  same  kind  as  the  oats  missing  from 
field.  This  was  on  Saturday  evening,  and  on  Mon 
morning  following,  when  prisoner's  crib  was  again  ex 
ined,  the  oats  of  the  prosecutor  had  been  removed, 
other  bundles  of  oats,  which  were  dry,  and  not  of  the  I 
stem  variety,  were  found  therein. 

This  evidence  was  sufficient  to  have  convicted  the 
fendaut  of  simple  larceny,  as  the  testimony  was  ampli 
to  the  animus  furandi  with  which  the  oats  were  tafe 
and  it  did  not  show  the  defendant  guilty  of  a  trespass. 

Upon  an  indictment  for  simple  larceny,  one  cannot 
convicted  of  a  trespass,  as  the  offences  are  not  of  the  sa 
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KIMS  W8.  Mills. 
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aFerrill  reoei^r,  andMis.  Louisa  C.  Bank.  Hied  their 
'«a.n.l0.A.Wi]tinsaa,IJ„,ephOlay,.lleging,inbrien 
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Clay  iFi.  Btuka  ft  al.;  Baolts  daLa.  Hllli  el  at..-  Wllklni «.  MIlli. 

as  follows:  Mrs.  Banks  filed  her  bill  for  alimony  ag 
her  husband,  Charles  H.  Banks,  and  sought  to  havt 
plied  for  that  purpose  a  note  and  mortgage  which 
husband  held  against  Wilkins,  Her  husband  had  sol 
property  to  Wilkins ;  at  the  time,  there  were  certain  in 
brances  against  it,  and  the  agreement  as  to  the  pun 
was  that  Wilkins  was  to  pay  off  these  incurabrancea 
$11,000.00  in  addition  thereto.  The  mortgage  now  sc 
to  be  enforced  was  given  to  secure  this  $11,000.00 
deed  was  made  October  18, 1880,  which  recited  on  its 
that  the  same  was  subject  to  a  "judgment  held  by  . 
L.  Villalonga,  of  said  county  and  state,  against  said  Ch 
H.  Banks,  recovered  in  the  circuit  court  of  the  U 
States  for  the  Southern  District  of  Georgia,  at  the  si 
McMillan  C.  King  and  Mitchell  C.  King,  executors,  t 
complainants,  and  Charles  H.  Banks,  defendant,  a 
small  advance  due  to  said  John  L.  Villalonga,  made  U 
Charles  H.  Banks  for  making  the  crop  of  this  year,  a 
conveyed  and  sold  to  said  party  of  the  second  part." 

On  February  17, 1881,  Wilkins  sold  the  property  to 
for  an  expressed  consideration  of  $36,000.00,  which 
not  paid  in  cash,  but  Clay  assumed  to  pay  the  amoui 
incumbrances  outstanding,  both  the  United  States  < 
judgment  and  the  mortgage,  and  it  was  recited  in  tfae 
of  tlie  deed  that  such  incumbrances  rested  upon  the  ] 
erty.  Wilkins  now  declines  to  pay  the  amount  due  o 
mortgage,  on  the  ground  that  Clay  should  pay  it,  am 
latter  declines  to  pay  complainants  on  the  ground 
on'y  Wilkins  can  foree  him  to  pay  the  debt,  and  thai 
not  convenient  to  do  so.  The  prayer  was  that  the  i 
gage  might  be  foreclosed;  that  a  receiver  might  hf 
pointed  to  take  charge  of  the  property  and  collect  the 
therefrom ;  that  Clay  and  Wilkins  should  be  decreed 
sonally  to  pay  the  amount  of  the  note  with  interest, 
and  attorney's  fees ;  for  general  relief  and  subpceoa. 

Wilkins  filed  an  answer  and  cross-bill,  in  which  he 
stantially  admitted  the  facts  stat«d  in  the  bill,  and  all 
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Cluy  rir.  Hanks  ri  al ;  Banks  et  nl.  iv.  Mills  tt  <i7.;  Wilkius  t^.  Mitls. 


that  Clay  had  obtained  possession  on  the  most  solemn  as- 
surances that  he  would  pay  off  the  incumbrances  and  hold 
Wilkins harmless;  that  the  latter  permitted  him  to  retain 
the  $36,000.00  purchase  money  in  his  hands  for  the  pur- 
pose of  paying  off"  such  incumbrances ;  that  no  part  of  the 
purchase  money  had  been  paid  to  Wilkins,  nor  had  Clay 
paid  the  mortgage ;  that  on  the  day  of  the  purchase,  Clay, 
with  the  money  retained  in  his  hands,  paid  the  amount  due 
on  the  decree  in  the  United  States  court,  thereby  satisfy- 
ing it,  and  leaving  the  mortgage  as  the  first  lien  on  the  prop 
erty ;  that  Clay  fraudulently  attempted  to  keep  the  decree 
in  force,  and  assigned  it  to  George  J.  Mills  on  May  20, 1881, 
to  secure  an  alleged  indebtedness  from  Clay  to  Mills  •  that 
Mills  took  with  full  notice  that  the  decree  and  mortgage 
lien  on  which  it  was  founded  had  been  merged  and  extin- 
guished, and  that  the  mortgage  to  Banks  had  become  the 
first  lien  on  the  property ;  that  in  order  to  escape  the  pay- 
ment of  this  mortgage,  and  for  the  benefit  of  Clay,  Mills 
placed  the  decree,  which  had  been  transferred  to  him,  in 
the  hands  of  the  United  States  marshal,  and  instructed  him 
to  advertise  and  sell  the  property  thereunder;  the  adver- 
tisement was  not  inserted  in  the  newspaper  where  the 
legal  advertising  was  usually  done,  but  in  a  small  after- 
noon paper  of  little  circulation ;  Clay  requested  parties 
whom  he  thought  disposed  to  bid  at  the  sale  not  to  do  so, 
and  the  property  was  bought  by  Mills  for  $500.00,  credit 
for  that  amount  being  given  on  the  decree,  and  the  balance 
held  open  against  Banks;  the  object  of  this  sale  was 
merely  to  cloud  the  title  and  defeat  the  Banks  mortgage  ; 
Clay  is  in  possession  and  has  become  insolvent;  the  prop- 
erty is  of  such  a  character  that  it  requires  proper  manage- 
ment to  prevent  deterioration  in  value.  The  prayer  was 
that  Clay  be  required  to  appropriate  a  sufficient  amount 
of  the  purchase  money  recited  in  the  deed  to  him  to  pay 
off  the  Banks  mortgage ;  that  it  be  foreclosed ;  that  it  be 
declared  to  be  the  first  lien  on  the  property ;  that  the  same 
should  be  sold  to  pay  off*  the  mortgage ;  that  the  assign- 
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ments  ot  title  under  the  marshal^s  sale  to  be  declared  to 
be  void ;  that  Mills  be  eujoined  from  interfering  with  the 
property ;  and  that  a  receiver  should  be  appointed. 

Clay  filed  a  demurrer,  on  the  ground  that  there  was  no 
equity  in  the  bill,  and  that  there  was  no  privity  between 
him  and  complainants.    This  was  overruled. 

Complainants  filed  a  supplemental  bill,  alleging  substan- 
tially the  same  facts  as  those  alleged  in  the  answer  and 
cross-bill  of  Wilkins,  ^nd  also  charging  that  Mills  and  Clay 
had  contracted  to  allow  certain  named  persons  to  cut  tim- 
ber on  a  portion  of  the  land,  and  praying  for  an  injunction 
and  receiver. 

Clay  answered  both  the  bill  of  complainants  and  the 
cross-bill  of  Wilkins,  the  principal  points  made  in  his  an- 
swer being  as  follows :  He  denies  that  he  ever  contracted 
with  Banks  or  any  person  for  him.     He  admits  the  pur- 
chase from  Wilkins  for  $36,000.00,  but  denies  that  it  was 
made  up  by  adding  the  amount  of  the  incumbrances 
together,  or  that  he  agreed  to  pay  all  of  said  incumbrances, 
including  the  Banks  mortgage.    The  United  States  court 
judgment  was  a  decree  on  the  foreclosure  of  a  mortgage, 
and  was  only  a  lien  on  the  land  and  not  a  personal  judg- 
ment, and  he  denies  that  he  ever  assumed  any  obligation 
to  pay  it,  further  than  buying  the  land  subject  to  the  liens 
upon  it.   In  determining  the  consideration  of  the  purchase, 
it  was  estimated  that  $26,000.00  were  due  on  the  judg- 
ment, and  $10,000.00  remained  to  complete  the  purchase 
price.    There  was  never  any  written  agreement  or  distinct 
understanding  between  him  and  Wilkins  as  to  the  pay- 
ment of  the  $10,000.00,  but  there  was  a  verbal  agreement 
that  Wilkins  was  to  pay  him  at  once  $1,200.00  in  money 
or  plantation  supplies,  and  when  the  $11,000.00  note  to 
Banks  fell  due,  on  demand  of  Wilkins,  he  was  to  give 
Wilkins  such  paper  or  guaranty  in  reference  to  the  liabil- 
ity of  the  latter  as  would  be  satisfactory  to  him.     Wilkins 
only  paid  $400  00  in  plantation  supplies,  and  when  his 
note  fell  due,  he  made  no  demand  on  Clay  in  regard  to  it 
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Several  weeks  prior  to  the  conveyance  from  Wilkins  to 
I^lay,  they  were  negotiating  concerning  the  trade,  and 
^lay  may  have  aaid  gomething  which  led  Wilkins  to  be- 
ieve  the  decree  would  be  satisfied,  but  the  terms  then 
>ffered  were  rejected,  and  afterwards  the  deed  was  made, 
subject  to  the  decree.  No  satisfaction  or  cancellation  or 
nerger  ever  took  place,  but  it  has  been  assigned  regularly 
ly  King  et  al.,  executors,  el  al.,  the  original  complainants, 
:o  one  V'ilJalonga,  and  by  the  legal  representatives  of  Vil- 
alonga  to  Clay,  and  by  him  to  Mills.  In  order  to  purchase 
^is  decree,  Clay  borrowed  $26,000.00  first  from  Haber- 
iliam,  Son  &  Co.,  and  subsequently,  to  repay  them,  from 
Uills,  who  loaned  it  to  him  on  the  faith  of  the  decree  being 
issigned  to  him  as  security.  Clay  was  engaged  in  plant- 
ng  rice,  and  by  reason  of  a  severe  gale  he  was  much  em- 
l>arTa83ed.  Complainants  then  filed  their  bill,  thus  furthei- 
jmbarrassing  him.  He  stated  the  fact  frankly  to  Mills, 
who  caused  the  marshal  to  advertise  and  sell  the  property, 
rhe  sale  was  fair  and  regular,  and  Mills  being  the  highest 
bidder,  became  the  purchaser.  This  was  necessary  for  bis 
Qwn  protection.  All  charges  of  fraud  or  collusion  are 
lenied. 

The  transfers  of  the  fi.  fa.  were  as  follows :  A  transfer 
made  by  the  attorneys  of  the  original  complainants  in  the 
Cnited  States  court  to  John  L  Villalonga,  not  dated, 
n^hich  stated  that, 

"Weda  tiereby  atiBign,  transfer  and  set  overall  of  their  right,  title 
Hid  inlerest  in  the  decree,  of  which  the  within  is  h  copy,  to  John  L. 
Hllalonga,  to  hold  it  and  use  it  as  hia  own-" 

A  transfer  from  McCall  et  al.,  administrators  of  Villa- 
onga,  to  Olay,  dated  February  17, 1881,  which  contained 
he  following  provisions : 

''We  do  hereby  acknowl  dge,  do  assign,  transfer  and  set  over  unto 
ha  aaid  Joseph  Clay,  and  his  assigns,  but  without  recourae  on  ub  or 
he  estate  we  represent,  all  our  right,  title,  interest  and  claim  what- 
oever,  in  law  or  in  equity,  as  odminietrator  and  adininist.atrlx  as 
foresaid,  of  the  aaid  John  L.  Villalonga,  to  or  in  the  decree  obtained 
n  tliedrcuit  court  of  the  United  States  for  the  southern  <tistrict  of 
3eotpa,  on  the  thirteenth  day  of  November,  A.  D,  1ST9,  in  a  suit  in 
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equity  for  the  foreclosure  ot  a  mortgage,  in  which  McMillan  C.  King 
et  al,  were  complainants  and  Charles  H.  Banks  was  defendant,  and 
to  or  in  the  said  bond  and  mortgage  and  the  suit  and  proceedings  re- 
sulting in  the  decree  and  the  levy,  which  said  decree  was  duly  as- 
signed to  the  said  John  L.  Villalonga  on  the  sixth  day  of  January, 
A.  D.  1880,  a  copy  of  the  same  with  said  assignment  and  the  direc- 
tions to  the  marshal  of  the  United  States  to  levy  and  to  enforce  said 
decree  being  hereto  annexed,  to  have,  hold  and  use  or  enforce  the 
said  decree  and  all  said  proceedings  as  fully  as  we  or  either  of  us 
could  do,  and  keep  the  same  alive  for  the  protection  or  defence  of 
any  title  acquired  to  the  lands  covered  by  this  decree,  to  the  said  Jo- 
seph Clay  or  his  assigns,  or  otherwise  to  use  and  dispose  of  the  same 
as  he  or  they  may  deem  best." 

A  transfer  from  Clay  to  Mills,  dated  May  20, 1881,  which 
contained  the  following  provisions 

''I,  the  said  Joseph  Clay,  have  assigned,  transferred  and  set  over, 
and  by  these  presents  do  assign,  transfer  and  set  over  unto  the  said 
George  J  Mills,  his  executors,  administrators  and  assigns,  all  my 
right,  title,  interest  and  claim  whatsoever  in  law  and  in  equity  of,  in 
and  to  the  decree  obtained  in  the  circuit  court  of  the  United  States 
for  the  Southern  District  of  Georgia  on  the  thirteenth  day  of  Novem- 
ber, A.  D  1879,  m  a  suit  m  equity  for  the  foreclosure  of  a  certain  mort- 
gage in  which  McMillan  C.  King  et  al,,  executors,  etc.,  were  complain- 
ants and  Charles  H.  Banks  was  defendant,  and  to  or  in  the  bond  and 
mortgage,  and  the  suit  and  proceedings  resulting  in  said  decree,  and 
the  levy  thereof,  which  said  decree  has  been  duly  assigned  and  trans- 
ferred to  me  by  regular  assignments,  a  copy  of  the  same,  with  said 
assignments  and  tlie  directions  to  the  marshals  of  the  United  States 
to  levy  and  to  enforce  said  decree  being  hereto  attached.  To  have 
and  to  hold,  xme  and  enforce  the  said  decree,  and  all  said  proceedings 
as  full  as  the  same  could  be  enforced  by  the  original  complainants  in 
said  decree,  whenever  such  enforcements  become  necessary  to  secure 
to  the  said  George  J.  Mills  the  payment  of  said  debt.  And  I  do  here' 
by  acknowledge  the  validity  and  binding  force  and  effect  of  the  said 
decree  upon  the  land  and  premises  described  therein." 

Mills  filed  an  answer  and  cross-bill,  alleging  substan- 
tially the  same  ao  Clay.  He  denied  that  the  United  States 
court  decree  had  been  canceled,  or  that  he  had  any  knowl- 
edge of  any  agreement  for  it  to  be  canceled  and  alleged 
that  the  sale  was  fair  and  regular,  and  his  purchase  bona  fide; 
that  he  caused  the  sale  to  avoid  loss  or  injury  from  litiga- 
tion ;  that  after  the  sale,  he  had  rented  the  place  to  Clay,  as 
trustee  for  his  children;  that  he  was  the  honafide  owner, 
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ind  the  lien  of  the  Banks  mortgage  had  ceased  to  exist. 
3oth  Clay  and  Mills  denied  that  there  was  any  necessity  for 
tgunction  or  receiver  because  of  the  cutting  of  timber,  be- 
:auKe  if  the  Banks  mortgage  was  a  lien  at  all,  there  would 
]e  much  more  than  enough  to  secure  it.  Mills  also  urged 
hat  large  supplies  of  capital  and  material  were  necessary 
n  the  business  of  rice  planting,  which  was  conducted  on 
he  place,  and  that  such  loans  and  advances  could  not  be 
iuceessfully  obtained  by  a  receiver. 

It  is  not  necessary  to  set  out  the  evidence  in  detail,  ex- 
;ept  to  state  that  one  point  in  contest  was  whether  Mills 
lad  notice,  or  was  put  on  inquiry  of  any  agreement  to 
:ancel  the  j?./ffl.,  which  Clay  may  have  made.  Besides  the 
■ecitala  in  the  deeds  and  transfers  above  stated,  the  follow- 
ng  testimony  was  introduced  aa  bearing  on  this  subject: 
ilills  denied  any  knowledge  on  the  subject,  and  stated 
hat  when  Clay  desired  to  borrow  the  money  from  him,  he 
,urned  the  papers  over  to  his  attorney,  J.  R.  Saussy,Esq., 
ivho  examined  them,  and  pronounced  the  security,  by 
laktng  an  assignment  of  the  decree,  perfect  "  so  far  as  the 
papers  were  concerned,"  and  thereupon  he  loaned  the 
money ;  that  the  sale  was  in  good  faith,  to  protect  himself; 
that  he  was  the  highest  bidder,  and  bought  the  property ; 
ihat  he  then  rented  it  to  Clay,  as  trustee  for  his  children, 
tor  15,000.00  per  annum,  to  be  paid  from  the  net  crops,  i( 
io  much  ;  that  if  Clay  repaid  him  the  sum  of  $20,000.00, 
ivith  eight  per  cent  interest  within  ten  years,  he  was  to 
3onvey  the  property  to  him  as  trustee ,  that  he  only  want- 
?d  his  money  and  interest,  but  was  unwilling  to  give  Fer- 
rill  the  same  terms;  that  the  original  notes  of  Clay  have 
never  been  called  for  or  surrendered;  that  Clay  never  told 
hira  that  he  owed  the  mortgage,  but  he  said  in  January, 
1S8'2,  that  some  one  had  a  claim  against  him  for  $11,000.00. 

J.  R.  Saussy,  Esq.,  testified  that  he  examined  the  question 
of  the  security  furnished  by  the  assignment  for  Mills,  and 
considered  it  good;  did  not  make  parol  inquiries;  exam- 
ined the  papers;  at  first  wr:  disposed  to  think  there  had 
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been  a  merger  of  the  lien  in  the  title  by  reason  of  Clay's 
holding  both,  but  upon  further  investigation,  and  consid- 
ering that  Clay  bought  subject  to  the  decree,  as  expressed 
in  his  deed,  and  that  the  assignment  to  him  expressly  pro- 
vided  that  the  decree  should  be  kept  alive  for  the  protec 
tion  of  the  title,  and  Clay  could  dispose  of  it  as  he  saw  fit, 
came  to  the  conclusion  that  the  transfer  to  Mills  would  be 
good. 

Special  questions  were  submitted  to  the  jury,  who  found, 
in  brief,  that  Clay,  as  the  consideration  of  the  trade  be- 
tween Clay  and  Wilkins,  agreed  to  pay  the  Banks  mort- 
gage and  to  pay  off  and  cancel  the  United  States  court 
decree :  that  Mills  advanced  the  money  claimed  by  him, 
and  took  an  assignment  of  the  decree  in  good  faith,  but 
with  notice  of  the  equity  and  agreement  between  Clay  and 
Wilkins ;  and  that  Mills  purchased  bona  fide  at  the  sale 
under  the  decree. 

When  the  verdict  was  returned,  the  court  said  it  would 
be  of  no  service,  as  it  was  contradictory,  and  would  neces- 
sitate a  new  trial.  Counsel  for  complainants  moved  to 
remand  the  jury,  with  instructions  explanatory  of  the 
question  of  honafides^  by  instructing  them  to  find  whether 
Mills  had  purchased  with  knowledge  of  the  agreement  be- 
tween Clay  and  Wilkins.  Objection  was  made  to  this,  on 
the  ground  that  complainants'  counsel  had  put  their  own 
construction  on  the  verdict  in  presence  of  the  jury.  The 
verdict  was  received,  and  the  jury  discharged. 

On  motion,  the  court  granted  a  new  trial  to  Mills,  on  the 
ground  that  the  verdict  was  inconsistent  and  contradictory, 
and  that  there  was  no  evidence  of  knowledge  or  notice  on 
his  part  at  the  time  of  the  assignment  to  him  as  to  any 
verbal  agreement  between  Clay  and  Wilkins.  He  then 
entered  up  a  personal  decree  against  Wilkins  and  Clay, 
but  refused  a  decree  subjecting  the  property  or  against 
Mills.  All  parties  excepted,  and  each  assigned  errors  in 
the  proceedings  of  the  court. 
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Georok  a.  Mercer;  G.  J.  Mills;  R.  R  Richards;  Lks- 
GB  &  Ravb^iEL,  for  defendant. 

Hall,  Justice. 

This  immense  record,  covering  one  hundred  and  forty- 
ight  printed  pages,  and  out  of  which  issued  three  eepa- 
ate  bills  of  exceptions,  makes  but  one  controlling  ques- 
ion,  Tiz:  whether  the  purchaser  of  land  encumbered  with 
I  mortgage,  which  he  agrees  fo  extinguish,  in  order  that 
me  which  he  executes  in  favor  of  the  vendor  to  secure  the 
eraainder  of  the  purchase  money  may  have  priority,  can 
ifterwards,  instead  of  satisfying  the  first  mortgage,  take 
in  assignment  of  it  to  himself,  and  by  pledging  it  to  a  third 
trson,  who  had  no  notice  of  tlie  contract  with  the  vendor, 
IS  security  for  a  loan,  displace  and  postpone  the  lien  of 
he  last  mortgage,  in  violation  of  the  contract ;  and  whether 
his  assignment  is  not  an  extinguishment  in  favor  of  the 
ast  mortgage.  We  are  of  opinion  that  this  question  must 
>e  answered  in  the  affirmative ;  and  further,  that  the 
[aestion  of  notice,  so  far  as  respects  the  rights  of  the  ven- 
lor,  under  this  view  of  the  case,  becomes  immaterial,  as 
0  any  claim  set  up  by  the  present  holder  of  the  assigned 
nortgage,  as  against  the  junior  mortgage.  It  is  familiar 
earniu^  that  tlie  asaignee  of  a  chose  in  action,  other  than 
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promissory  notes,  bills  of  exchange,  etc.,  takes  it  subject 
to  the  equities  existing  at  the  time  of  the  transfer  between 
the  original  parties,  and  to  such  as  subsequently  arise, 
unless  notice  be  given  to  the  party  bound.    Row  vs.  Daw- 
son-,  Ryall  vs.  Rowles,  2  W.  &  T.  Lead.   Cases,  1531 
et  8cq.     Olay,  the  assignee  of  the  older  mortgage,  already 
had   the   title  to    the  land,   and  when  he  became  the 
owner  of  the  mortgage,  the  incumbrance  was,  eo  instantly 
merged  in  the  title.     As  a  general  rule,  a  party  cannot  be 
said  to  hold  a  lien  upon  his  own  property.     This  is  never 
allowed,  except  where  equity  intervenes  and  keeps  the 
lien  outstanding  to  protect  the  title,  and  thereby  prevent 
a  failure  of  justice.     9t  U.  S.  R.,  413.     The  purpose  of 
this  assignment  accords  with  this  principle.     Clay  took  it 
that  the  lien  of  the  mortgage  which  had  been  foreclosed 
by  a  decree  might  be  kept  "  alire,  for  the  protection  or 
defence  of  any  title  acquired  by  him  or  his  assigns  to  the 
lands  covered  by  the  same."    This  plainly  appears  from 
the  terms  of  the  assignment.     Dickson  vs.  Williams,  129 
Mass.,  182,  is  directly  upon  the  question  of  merger,  un- 
der circumstances  similar  to  those  made  bv  this  case.     In 
Carlton  vs.  Jackson,  121  Mass.  R.,  592,  596,  it  was  dis- 
tinctly laid  down,  as  a  rule  applicable  to  a  transaction  like 
this,  "  that  when  the  money  is  paid  by  one  whose  duty  it 
is,  by  contract  or  otherwise,  to  pay  the  mortgage,  it  is  a 
release,  though  in  form  it  purports  to  be  an  assignment 
Brown  vs.  Lapham,  3  Cush.,  551 ;  Braman  vs.  Dowse,  12 
Cush.,  227.    "The  subsequent  assignment  of  the  mortgage'' 
by  the  party  whose  duty  it  was  to  extinguish  it,  "could 
give  no  title"  to  the  assignee,  "  as  against  the  plaintiff." 

The  only  difference  between  this  case  and  ours  is,  that 
in  that  there  was  a  written  obligation  in  the  deed  convey- 
ing the  premises,'  binding  the  grantee  to  extinguish  the 
mortgage;  in  ours  that  obligation  rested  in  parol,  and  it  is 
insisted  here  that  the  cases,  as  to  notice,  are,  for  this  reason, 
ciearly  distinguishable.  The  record  of  the  deed  was  notice 
binding  upon  subsequent  assignees ;  in  this  case,  there  could 
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be  no  such  notice.  Even  if  notice  were  necessary,  in  order 
to  defeat  a  subsequent  assignment  and  a  sale  made  under 
a  process  that  was  extinguished,  there  are  circumstances 
quite  sufficient  here  to  have  put  Mr.  Mills,  the  ultimate 
assignee,  upon  inquiry  and  to  affect  his  conscience  with 
direct,  which  is  more  effectual  for  this  purpose  than  con- 
structive notice,  implied  from  the  record  of  an  instrument. 
Jordan  vs.  Pollock^  14  Ga,  R.,  145. 

In  Piatt  V8.  The  Bank  of  Bennington  et  al,  10  Vt.,  293, 
(S.  C.  33  Am.  Dec.  201,)  the  supreme  court  of  that  state 
held  that  the  assignee  of  a  mortgage  by  the  assignment 
became  a  mortgagee,  and  the  original  mortgagee  had  no 
estate  left  in  the  land ;  and  if  he  afterwards  by  quit-claim 
acquired  the  interest  left  in  the  mortgagor,  he  did  not  ob- 
tain thereby  an  estate  which  merged  in  that  of  the  assignee, 
but  that  the  failure  of  the  assignee  to  record  his  assign- 
ment did  not  postpone  the  lien  of  his  mortgage  to  that  of 
a  mortgage  made  by  the  assignor  after  the  date  of  the 
assignment  and  quit-claim,  even  though  the  subsequent 
mortgagee  had  no  notice  of  the  assignment. 

It  follows  from  this  that  the  judgment  of  the  lower 
court,  granting  a  new  trial  to  Mills  and  refusing  the  com- 
plainants in  the  original  bill  a  decree  of  foreclosure  upon 
the  mortgaged  premises,  was  erroneous.  The  decree  must 
be  modified  to  this  extent :  Mills  should  be  given  the  right 
to  redeem  the  premises  as  to  complainants'  mortgage,  with 
liberty  to  proceed  against  Clay,  his  assignor,  not  only  for 
the  amount  of  this  decree,  but  for  any  other  amount  Clay 
may  be  found  indebted  to  him,  and  for  which  he  holds  the 
assignment  of  the  decree  foreclosing  the  first  mortgage. 
As  between  Clay  and  Mills,  the  assignment  of  the  same 
is  not  an  extinguishment  of  the  debt.  The  complainants 
are  not  entitled  to  hold  the  decree  that  was  rendered  in 
their  favor  against  Clay ;  between  him  and  them  there  is 
no  privity;  and  when  the  complainants'  claim  under  their 
mortgage  is  satisfied,  Wilkins  is  entitled  to  have  the  amount 
received  on  this  account  credited  on  the  personal  decree  in 
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favor  of  complainants  against  him.  The  decree  to  be  en- 
tered on  the  findings  of  fact  by  the  jury  must  conform  to 
these  directions. 

It  is  our  opinion  that  the  act  of  the  general  assembly  of 
1880,  allowing  mortgages  to  be  foreclosed  in  equity,  Code, 
§3979  (a),  conferred  fuller  powers  on  the  court  by  tliis 
mode  of  procedure  than  it  had  at  law,  and  that,  in  addi- 
tion to  the  foreclosure,  a  personal  decree  may  be  rendered 
against  the  mortgagor.  It  is  a  well  established  rule  that 
when  the  court  of  equity  takes  jurisdiction  for  one  pur- 
pose it  holds  it  for  all  others  necessary  to  the  final  settle- 
ment of  all  questions  involved  in  the  litigation  between 
the  parties  growing  out  of  and  connected  with  that  sub- 
ject-matter. If  the  act  was  not  designed  to  obviate  the 
necessity  of  a  suit  at  law  to  cover  any  deficiency  that 
might  exist,  after  exhausting  the  mortgaged  property,  then 
it  seems  to  us  that  it  was  without  any  purpose  other  than 
the  useless  multiplication  of  remedies  to  accomplish  an 
object  that  could  have  been  as  well  obtained  without  as 
with  it. 

Judgment  reversed. 


Nethert  et  ux.  vs.  Patnb. 

The  grant  of  an  injunction  was  error.  There  was  nothing  in  this 
case  to  warrant  tke  restraining  of  parties  in  possession  of  land 
from  the  free  use  of  it  and  the  ore  thereon.  There  was  no  charge 
of  insolvency  as  to  the  claimant  of  the  title ;  and  no  notice  of  the 
claim  of  complainants  was  shown. 

(a.)  Though  one  may  hold  a  bond  for  titles  to  land,  with  purchase 
money  paid,  if  a  subsequent  deed  be  made  by  the  same  vendor  to 
a  purchaser  for  value  and  without  notice,  and  it  is  recorded  in 
proper  time,  it  will  take  precedence. 

(6.)  Equity  will  not  restrain  waste,  except  upon  unquestioned  eii- 
deuce  of  complainant's  title ;  and  where  the  defendant  is  in  pos- 
session under  adverse  title,  or  where  complainant's  title  is  not  clear, 
the  relief  will  be  refused. 

(c.)  Prescriptive  title  being  shown  by  the  holder  of  land,  an  in- 
junction will  not  be  granted  to  restrain  the  free  use  thereof  and  of 
the  minerals  thereon ;  especially  where  complainant's  title  is  not 
free  from  doubt. 

November  27, 1S88. 
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Title,  Bond  for  Titles.  Equity.  Injunction.  Waate. 
escription.  Before  Judge  Faib.  Dade  Oounty.  At 
lamben.    October  8, 1888. 

Reported  in  the  decision. 

W.  N.  &  3.  P.  Jaoowat  ;  Graham  &  Gbaham,  for  plain- 
fs  in  error. 

T.  J.  Lumpkin  ;  R.  J.  MoCami  ;  McCurcnKH  &  Suumatb, 
'  defendant. 

ILL,  Jastice. 

rbe  complainant,  by  bio  bill,  states  that  Face,  on  tbelTtb 
ly  of  June,  1865,  sold  to  one  Gro9s,on  credit,  several 
9  of  land,  and  among  the  rest,  lot  number  288,  in  the 
th  district  and  4th  section  of  Dnde  county,  and  obligated 
nself  by  bond  to  convey  titles  to  the  same  when  Gross 
)uld  pay  the  purchase  money  agreed  upon.  Gross  as- 
:ned  this  contract  to  the  complainant  aa  to  all  the  land 
cept  the  said  lot  number  2S8,  and  agreed  to  convey  him 
i  iron  ore  in  the  same  when  he  should  comply  with 
osb's  contract  with  Pace.  Pace,  it  seems,  ratified  this 
'angement  by  having  complainant  to  sign  Gross's  notes 
at  complainant  paid  this  amount  and  entitled  himself  to 
eed,  in  1870.  He  brought  his  bill  against  Pace  and  Gross 
compel  ft  specific  performance  of  this  contract.  He 
ims  to  have  exercised  dominion  and  control  over  the 
!  in  lot  3S8  from  the  time  of  his  purchase,  by  show- 
;  and  offering  it  for  sale ;  that  notice  of  his  claim 
A  thus  given,  and  among  others,  to  respondents ;  that 
netime  after  the  purchase  money  wan  paid,  Pace  sold  to 
fendant,  Mary,  a  portion  of  this  lot,  and  made  her  a  con- 
^ance  of  the  same  without  excepting  the  said  iron  ore ; 
it  this  sale  was  made  in  pursuance  of  a  confederacy  be- 
een  Pace  and  the  defendants  ;  that  they  have  only  re- 
itl;  taken  poeeession  of  the  land,  and  are  mining  the 
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ore  on  the  same,  and  that  defendant,  W.  F.  Nethery,  is 
insolvent ;  that  this  mining  of  ore  commenced  since  the  in- 
stitution of  the  suit  against  Pace  and  Gross  to  compel  a 
conveyance  of  the  same.  An  amendment  to  the  bill  set 
forth  that  Pace  executed  a  deed  to  Gross  for  the  lot  on  the 
27th  day  of  March,  1870,  which  was  duly  recorded  on  the 

day  of  April  of  the  same  year.     The  prayer  was  for 

an  injunction  to  stay  the  mining  of  the  ore,  until  the  final 
hearing  and  determination  of  the  bill  brought  by  complain- 
ant against  Pace  and  Gross  in  Dade  superior  court,  and 
which  had  been  set  for  trial  at  the  September  term,  1883? 
of  that  court. 

Upon  the  presentation  of  this  bill,  the  chancellor  passed 
an  order  calling  upon  defendants,  at  a  time  and  place 
named  therein,  to  appear  and  show  cause  why  the  injunc- 
tion should  not  issue  as  prayed. 

In  response  to  this  order,  they  appeared  and  showed  for 
cause,  by  their  sworn  answer,  that  they  were  strangers  to 
and  knew  nothing  whatever  of  the  dealings  between  com- 
plainants, Pace  and  Gross,  concerning  the  premises  in  dis- 
pute ;  that  defendant,  Mary,  who  is  the  wife  of  the  other 
defendant,  purchased  the  land  from  Pace  in  February,  1870; 
paid  him  half  the  purchase  money  down,  and  took  his  bond 
to  make  her  titles  when  the  balance  of  the  same  was  paid; 
that  under  this  contract  they  went  immediately  into  pos- 
s  'Shion ;  that  Pace  was,  at  the  time,  in  the  undisputed  pos- 
s3ssion  of  the  land  which  he  delivered  to  them,  and  then 
had  title  to  the  same,  and  that  they  have  since  been  in  the 
peaceable  and  exclusive  possession  of  the  same ;  that  they 
uad  no  notice  whatever  of  any  adverse  claim  thereto,  and 
having  paid  the  balance  of  the  purchase  money,  in  pursu- 
ance of  the  contract.  Pace  made  the  said  Mary  a  deed  to  the 
land  on  the  23d  day  of  September,  1879,  which  was  duly 
recorded  on  the  24th  day  of  January,  1880 ;  that,  at  the 
date  of  said  contract  and  conveyance,  they  had  no  notice 
of  any  adverse  claim,  and  asked  protection  as  hanajH^ 
purchasers  without  notice.    Complainant,  in  respoust^  to 
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this  showing,  read  his  own  affidavit,  in  which  he  swore  that 
the  suit  he  brought  against  Pace  and  Gross  for  the  specific 
performance  of  their  contract  for  the  iron  ore  had  termi- 
nated in  his  favor,  and  that  a  decree  had  been  entered 
^pon  the  verdict  of  the  jury  rendered  therein;  that,  not- 
withstanding this,  defendants  still  kept  possession  of  the 
portion  of  the  lot  claimed  by  them ;  and  that  the  ore  thereon 
was  vrorth  two  thousand  dollars.  He  also  exhibited  and 
relied  on  a  deed  made  by  Pace  to  Gross  for  the  entire  lot 
This  deed  was  executed  on  the  9th  of  December,  1868,  and 
recorded  on  the  29th  of  March,  1870.  This  deed,  on  its  face, 
snows  nothing  of  any  former  contract  existing  between 
these  parties  touching  the  lands  thereby  conveyed. 

Ill  reply,  the  defendants  gave  in  evidence  Sijl.fa.  issuing 
fi^tn  Dade  superior  court,  in  favor  of  Pace,  and  against 
^''oss  and  complainant,  together  with  a  levy  of  the  same 
on  this  lot  of  land.  Under  the  levy,  the  land  was  sold,  and 
Pw^^clxosed  by  Pace,  who  took  the  sherilTs  deed  thereto  in 
March,  1870,  and  which  was  duly  recorded  on  the  29th  day 
01  tix^  same  month.     It  was  admitted  that  Pace*  uuU^ 

^^^  all  parties  claim,  had  title  when  he  sold  U)  Gr'/->. 

^^^  'W'hen  Gross  assigned  his  contract  to  complainar;t.  7>,<f 

^^U  from  Pace  to  Mrs.  Nethery  was  exhibited  on  Ua:  L^^r- 

^^Si  and  is  set  out  in  the  record.     Nothing  more  Hy*^zr*  of 

^  ^uit  in  favor  of  complainant  against  Pa/re  au:  Or'yM» 

'^^ix  \^hat  is  set  forth  in  the  complainant'^  a/Jjlis-..'^ 

Upon  this  showing,  the  injunction  was  ord*fT*-J  ".  ,^  ,<-^ 
prayed,  unless  the  defendants  would  gir*?  vcii  _-.  •y^u 
^^ni  of  eight  hundred  dollars  for  the  eventual  •r.ii >--_-,*- 
^^ot\  money. 

To  this  order  exception  was  taken,  uhi  •  wr  •;*  ^  » j.* 
l^rought  to  this  court  by  writ  of  error. 

This  injunction  should  not  have  be^fu  ^/Tj^^^^t     7\ts^*^  > 
nothing,  so  far  as  this  record  disdo-^-i.,.  ;;    ..^,:  >  - 
strain t  upon  the  defendants  in  the  Ufc^*:*f  u  .r  ^^/,   % 
It  is  not  even  stated  that  Mrs.  Neth^-n  j»  ;  ♦  i  -.^  • 


■•     y 


to  any  verdict  that  complainant  itJio;-  u*: 


iii^i.Xi* 
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the  alleged  trespass  of  herself  and  husband.  The 
charges  the  defendants  with  notice  of  the  adverse  nlai 
complainant,  but  so  far  as  concerns  actual  notice  there  is 
the  least  proof  of  anything  to  put  a  pnident  person  i 
inquiry.  At  the  time  of  defendant's  purchase,  Pace  wj 
possession,  which  he  turned  over  to  them.  It  is  verj' 
dent  that  complainant  never  had  possession,  or  exerc 
any  dominion  or  control  over  the  premises. 

Admitting  that  constructive  notice,  such  as  arises  I 
the  registry  of  conveyances,  would  have  been  sufEciei 
charge  the  defendants  (and  we  do  not  decide  that  it  w 
be),  then  how  stands  the  proof  upon  this  subject?  Ai 
is  shown  from  Pace  to  Gross.  Subsequently  this  lac 
sold  by  the  sheriff  as  Gross's  property,  and  purchase) 
Pace;  both  deeds — the  older  from  Pace  to  Gross,  and 
younger,  the  sherifTa  to  Pace — are  recorded  on  the  e 
day,  and  Pace  goes  into  possession.  The  record  show 
it  shows  anything,  that  the  title  was  in  Pace. 

The  pendency  of  the  suit  in  favor  of  complainant  agi 
Gross  and  Pace  for  the  recovery  of  the  minerals  in  the 
is  not,  under  the  circumstances,  notice  to  affect  these 
fendants,  they  are  not  parties  to  that  litigation;  it 
not  appear  when  it  commenced ;  whether  the  suit  wa 
stituted  before  or  after  the  defendants  made  and  con; 
mat«d  the  purchase.  The  clearest  inference  wouk 
from  the  order  of  events,  that  it  was  begun  after  this  ti 
action  was  ended. 

The  complainant  can  take  nothing  from  the  fact  the 
claimed  under  a  bond  for  titles  with  the  purchase  in( 
paid,  since  a  subsequent  conveyance  to  a  purchasei 
value,  who  bought  without  notice  of  the  bond,  and  hac 
deed  recorded  iu  time,  would  be  protected.     29  Ga-, 

It  does  not  appear  from  this  hill  but  that  Pace,  the  c 
plainant's  vendor,  is  solvent,  and  would  be  liable  upoi 
bond  for  failing  to  make  the  title  and  give  possessioi 
conformity  thereto,  or  that  this  would  not  be  adeq 
compensation  for  any  injury  complainant  has  sustaine 
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If  there  were  any  necessity  to  do  so,  we  think  it  v 
lie  easy  to  show  that  the  defendant,  Mary,  had  at  le 
good  prescriptive  title.  33  Ga.,S07;  44  lb.,  274,  27 
li;  655  ;  and  this,  coupled  with  her  continuous  possei 
would  prevent  the  issuing  of  any  injunction  af:;ains 
use  of  the  land  and  minerals,  especially  where  comj 
ant's  title  is  not  free  from  doubt  or  dispute. 

"  It  may  be  laid  down  as  a  general  rule,  that  equiti 
not  restrain  waste  except  upon  unquestioned  eviden 
complainant^s  title;  and  where  the  defendant  is  in  pt 
sion  under  adverse  title,  the  relief  will  be  refused, 
will  equity  interfere  by  injunction  to  prevent  waste  ■ 
complainant's  title  is  not  clear,  since  the  relief  is  gri 
only  when  the  title  is  free  from  dispute.  ♦  ♦  • 
when  there  is  grave  doubt  whether  an  action  at  law  ■ 
be  sustained  for  the  alleged  waste,  it  is  proper  to  refi 
preliminary  injunction."  High  on  Inj-i  §'>51,and 
fited  in  notes.  Among  others,  is  that  of  Pillsworl  h  vs. 
ton,  6  Ves.,  51,  in  which  Lord  Eldon  said:  '■  I  reme 
perfectly  being  told  from  the  bench  very  early  in  mj 
ihat  if  the  plaintiff  filed  a  bill  for  an  account  and  a 
junction  to  restrain  waste,  stating  that  the  del'ei 
claimed  by  a  title  adverse  to  liis,  he  stated  himself  o 
court  as  to  the  injunction."  The  reporter  adds :  "His 
ship  having  inquired  if  the  bar  knew  any  instance 
none  being  produced,  would  not  make  the  order." 

Though,  in  legal  strictness,  the  acts  complained  of 
do  not  amount  to  waste,  yet  they  bear  to  it  a  close  re 
blance,  and  redress  for  injuries  resulting  therefrom  dei 
upon  the  same  principles  ae  to  such  trespasses,  see  < 
§3219. 

Judgment  reversed. 
V  71-26 
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OlAdden,  sheriff;  w.  Dozler.    ^ryan  «••  Dosier. 

Gladden,  sheriff,  vs.  Dozikr.    Bbyan  vs.  Dozibii. 

1.  In  an  action  of  trover  where  bail  is  required,  if  the  sheriff  fails  to 
seize  the  property,  arrest  the  defendant  or  take  Dond,  as  required 
by  the  statute,  he  cannot,  by  an  order  of  c  >urt.  be  charged  as 
special  bail,  and  have  judgment  entered  against  him  as  such  bail 
along  with  the  defendant  in  the  suit 

2.  In  an  action  of  trover,  if  an  affidavit  for  the  purpose  of  requiring 
bail  was  filed  in  the  office  of  the  clerk,  but  the  latter  attached  the 
original,  instead  of  a  copy,  to  the  declaration  and  process,  it  was 
not  such  a  defect  as  entitled  the  defendant,  on  motion,  to  have  the 
bail  process  dismissed. 

.  3.  The  following  instrument  was  given,  accompanied  by  possession 
of  the  mulC)  which  was  then  loaned  to  the  maker  of  the  instru- 
ment to  make  his  crop  for  the  year  1881 :  **  Know  all  men  by  these 
presents  that  I  (C.  C.  Dozier),  for  a  good  and  valuable  considera- 
tion to  James  L.  Dozier,  (who)  has  this  day  signed  my  not&  to 
Welch  <&  Bacon  for  the  sum  of  seventy-two  dollars  and  ninety-one 
cents,  as  security ;  now  in  the  event  I  fail  to  pay  said  note  at  ma- 
turity and  the  said  James  L.  Dozier  has  it  to  pay,  i  promise  and 
by  these  presents  agree  that  one  iron  grey  mule,  about  five  yeare 
old  and  named  Bill,  shall  be  delivered  to  said  James  L.  Dozier; 
*  and  for  and  in  consideration  of  five  dollars  to  me  in  hand  paid,  I 
do  by  these  presents  deliver  and  convey  to  said  James  L.  Dozier 
all  right  and  title  to  said  mule :" 

Held,  that  such  instrument,  consummated  by  actual  delivery  of  pos- 
session, conveyed  title,  and  was  not  a  mere  mortgage ;  and  trover 
could  be  maintained  upon  it  against  any  one  claiming  to -derive 
title  from  the  party  to  whom  the  property  had  been  bailed  for  a 
specific  purpose,  and  who,  according  to  the  contract,  was  bound 
to  restore  it  when  the  purpose  for  which  it  was  bailed  was  accom- 
plished. 

•  (a.)  It  is  not  material  to  decide  whether  this  was  an  absolute  or  con- 
ditional bill  of  sale,  nor  to  consider  the  other  questions  made. 
September  18, 1883. 

Sheriff.  Trover.  Practice  in  Superior  Court.  Con- 
tracts. Mortgage.  Title.  Before  Judge  Bower.  Cal- 
houn Superior  Court.     March  Term,  1883. 

Reported  in  the  decision. 

J.  L.  D.  Monroe  ;  J.  G.  Parks  ;  J.  H.  Lumpkin,  for  plain- 
tiffs in  error. 
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C.  B.  Wootbn;  J.  J.  Beck,  for  defendant. 

Hall,  Justioe. 

These  cases,  though  liere  on  separate  bills  of  exceptions, 
grew  out  of  the  same  suit  and  were  heard  together. 

1.  In  the  case  of  Oladden,  sherifl,  the  only  question  made 
was  whether,  in  an  "action  of  trover  requiring  bail,  the 
sheriff,  for  failing  to  arrest  the  defendant  or  lo  seize  the 
property  sought  to  be  recovered  or  to  take  bond  as  required 
by  the  statute,  could,  by  an  order  of  the  court,  be  charged 
as  special  bail,  and  have  judgment  entered  against  him  as 
Buch  bail  along  with  the  defendant  io  the  suit.  This  was 
done  by  the  lower  court,  aod  was  manifest  error.  27  Ga. 
E.,  365.    The  judgment  in  this  case  is  therefore  reversed- 

2,  The  other  case  presents  two  questions,  viz :  1st. 
Whether  attaching  the  original  alfid.ivit  bo  hold  to  bail. 
after  the  same  is  filed  in  the  clerk's  office,  instead  of  a  copy 
thereof,  to  the  declaration  and  process,  as  contemplated  by 
Code, §3419,  is  such  adefect  as  will  entitle  the  defendant, 
upon  motion,  to  have  the  bail  process  dismissed ;  and  2dly, 
whether  the  instrument  in  evidence  vests  title  to  the  prop- 
erty in  dispute  in  the  plaintiff  in  trover,  or  gives  him  only 
alieii  on  it  for  his  indemnity  against  liability;  or,  other- 
wise stated,  whether  it  is  an  absolute  bill  of  sale  or  a  mort- 
gage. 

The  original  affidavit  to  hold  to  bail  must  have  been 
tiled  in  the  clerk's  office  along  with  the  declaration;  the 
only  failure  to  observe  the  directions  of  the  statute  was 
in  attaching  it,  instead  of  a  copy,  to  the  process.  While  thii 
proceeding  for  bail  is  not  in  derogation  of  common  law 
it  is  conceded  that  it  is  in  derogation  of  common  righl, 
but  this  concession  does  not  necessarily  require  a  literal 
compliance  with  the  requirements  of  the  statute.  Starues, 
J.,  delivering  the  opinion  of  the  court  in  Sugar  d^  Brotlu-r 
v».  Saekett,  Daois  <&  Potter,  13  Oa.,  4C4,  said,  "  If  this  be 
not,  strictly  speaking,  a  statute  in  derogation  of  the  com- 
mon law,  it  ie,  at  all  events,  in  derogation  of  common  right; 
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Gladden,  sheriff,  m.  Dozier.    Bryan  «i.  Dozler. 

and  on  this  account,  and  others,  perhaps,  should  be,  in  the 
proper  sense  of  the  term,  strictly  pursued.  Where  a  party 
is  to  be  deprived  of  his  liberty  by  the  ex  parte  act  of  an- 
other, as  well  as  Ho  guard  those  who  make  the  affidavit 
against  any  misconception  of  the  law,'  (Lord  Ellenbor- 
ough  in  Taylor  V8.  Forbes,  11  East,  315)  *  the  leaning 
should  be  always  to  great  strictness  of  construction.'  Now, 
while  recognizing  this  principle,  we  insist  upon  giving  it 
a  reasonable  application. 

"  That  reasonable  application  to  such  a  statute,  requir- 
ing affidavit  to  be  made,  if  the  statute  do  not  prescribe  the 
form,  but  only  directs  what  shall  be  the  necessary  elements 
of  the  affidavit,  is,  in  our  opinioiiy  that  ther^  must  be  a 
substantial  compliance  with  the  requirements  of  the  stat- 
ute according  to  its  direct  terms  and  cleaar  import.  Mayor^ 
etc.,  V8.  Hartridge^  8  Ga,  -ff.,  23.  That  is  to  say,  that  the 
statute  cannot  be  so  construed  as  to  allow  a  departure  from 
its  letter,  which,  though  not  within  its  import,  is  yet  within 
its  spirit ;  or  so  construed  as  to  afford  a  remedy  within  its 
spirit  which  is  not  within  its  terms  or  import ;  and  that, 
in  this  sense,  '  it  will  not  be  extended  further  than  re- 
quired by  its  letter.'     Lock  vs.  Miller,  3  Stew.  &  P.,  14." 

This  was  said  in  a  case  where  the  error  in  the  proceed- 
ing was  attributable  to  the  party  making  the  affidavit,  but 
here  the  failure  to  comply  strictly  with  tho  requirements 
of  the  law  is  chargeable  to  the  clerk ;  the  party  had  no 
agency  in  it.  At  most,  the  omission  is  only  trifling,  and 
could  work  no  possible  injury  to  the  defendant;  the  re- 
quirement is,  besides,  directory  to  the  officer  of  the  law,  and 
the  process  as  served,  if  not  within  the  very  terms,  is 
clearly  within  the  import  of  the  statute.  The  defect  is 
merely  formal,  and  all  courts  have  inherent  power  to 
amend  their  process  and  order.  Code,  §206,  par.  6.  The 
motion  to  dismiss  upon  the  ground  taken  was  properly 
oveiruled. 

3,  The  next  question  raised  is  somewhat  more  difficult 

»»  The  instrument  on  which  the  plaintiff  founds  his  right  to 

«  i^cover  is  as  follows : 
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Oliutden,  'hprllT,  n.  Doilar.    Hrynnii^  Diuler, 


"  Know  all  men  by  these  presentB,  that  I,  C.  C.  Dozier,  tor  a  good 
d  valuable  consideration  to  {evidently  "  Irom"),  James  L.  Dozier, 
who"  omitted),  iias  this  day  signed  my  note  to  Welch  &  Bacon  for 
e  snm  of  seventy-two  dollars  and  ninety-one  cents,  aa  eecurity. 
)w  in  the  event  I  fail  to  pay  said  note  at  maturity,  and  the  said 
jnes  L.  Dozier  has  it  to  pay,  I  promise,  and  by  these  presents  agree, 
at  one  iron-grey  male,  about  Hve  years  old,  and  named  Bill,  shall 
■  delivered  to  said  James  L.  Dozier;  and  for  and  la  consideration 
the  Bum  of  five  dollars  to  me  in  hand  paid,  I  do  by  these  presents 
liter  and  convey  to  said  James  L.  Dozier  all  right  and  title  to  said 
nie.  [Signed]       C.  C.  Dozizb." 

"  In  presence  of 

"H.  HoaaAH." 

This  loose  and  illy-drafted  paper  resembles  in  some 
spects  that  in  the  case  of  Findley  v8.  Deal,*  which  this 
mrt,at  September  term,  1882,  with  much  misgiving,  held 
I  be  a  mortgage.  In  that  case,  there  was  a  stipulation 
■at  the  maker  of  the  paper  should  retain  possession  of  the 
roperty  until  a  named  date,  when  he  might  redeem  it  by 
aying  to  the  other  party  the  amount  of  the  consideration 
>r  which  it  was  made.  This  paper  contains  no  such  condi- 
on — at  least,  no  such  express  condition.  It  is  evident 
lat  the  right  to  redeem  might  be  implied  from  certain  ex- 
ressioDs  in  it,  and  from  the  nature  of  the  transaction. 
he  first  part  contemplates  a  future  delivery,  but  the  last 
lause  requires  a  present  delivery.  That  it  was  the  inten- 
onofthe  parties,  however,  that  the  delivery  should  be 
nmediate,  is  made  clear  by  the  evidence  on  the  trial.  It 
'as  shown  that  the  plaintiff,  immediately  upon  the  exe- 
Qtion  of  the  paper,  took  possession  of  the  mule  and  held 
.  for  several  days,  when  he  loaned  to  (J.  C.  Dozier  to 
lake  his  crop  in  the  year  1881.  at  the  end  of  which  time 
.  was  to  be  returned.  It  was  further  shown  that  the 
Uintiff  had  paid  the  debt  to  Welch  &  Bacon,  and  had 
ever  been  reimbursed  the  amount. 

*fi9  00.,  tM.    Compare  a!io  OtKvn.  Blooningtkli;,  ShintA  Co.,  (i8  la.,  TK. 
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Cheney,  executor,  iw.  Selman,  gaardian. 

Whether  this  is  an  absolute  or  conditioaal  bill  of  sale,  is 
immaterial  so  far  as  concerns  the  present  action.  The 
question  is,  did  it  convey  title  to  plaintiff?  Our  opinion 
is  that  it  did ;  and  the  plaintiff  having  such  title  consum- 
mated by  actual  delivery  of  possession,  could  maintain 
trover  against  any  one  claiming  to  derive  title  from  a  party 
to  whom  it  had  been  bailed  for  a  specific  purpose,  and  who, 
according  to  the  contract,  was  bound  to  restore  it  when  the 
purpose  for  which  it  was  bailed  was  accomplished,  dig- 
gers V8.  Bird,  55  Oa.<i  650. 

Under  this  view,  it  is  unnecessary  to  consider  other 
questions  made  in  the  record. 

Judgment  reversed  in  first  case,  and  affirmed  in  last. 


Oheitst,  executor,  V8.  Selman,  gnardi&n. 

1.  If  a  legatee  dies  before  the  testator,  or  is  dead  when  the  will  is  ez^ 
ecuted,  but  has  issue  living  at  the  death  of  the  testator,  such  legacy, 
if  absolute  and  without  remainder  or  limitation,  does  not  lapse,  bat 
vests  in  the  issue  in  the  same  proportions  as  if  inherited  directly 
from  the  deceased  ancestor. 

(a. )  A  legatee  need  not  be  named,in  order  to  give  effect  to  the  bequest ; 
it  is  sufficient  ttiat  he  be  so  described  as  to  identify  him.  A  be' 
quest  being  to  the  "children"  of  a  testator,  it  maybe  shown  by 
parol  who  such  children  are.  Such  description  is  a  latent  am* 
biguity,  and  explainable  by  parol. 

2.  A  judgment  unreversed  works  an  estoppel,  as  do  also  solemn  ad•^ 
missions  in  judicio ;  and  admissions  in  a  sworn  answer  to  a  bill  in 
chancery  are  always  evidence  when  offered  by  the  opposite  party* 

(a.)  The  court  did  not  err  in  admitting  in  evidence  the  record  of  the 
former  proceeding. 

September  11,  1888. 

Wills.  Legacies.  Sea  adjudlcata.  Judgments.  Es- 
toppel. Before  Judge  Brown.  Oobb  Superior  Court 
November  Term,  1883. 

Selman,  as  guardian  of  W.  H.  and  J.  D.  OlecUer,  brougjit 
his  action  against  Cheney,  executor  of  Sbadrach  Jackson, 
alleging,  in  substance,  as  follows : 
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Cheoer.  eimilor,  n.  Selmao,  gBudlui. 

Shadrach  Jackson  died  testate.  His  will,  after  leaving 
trtain  specitit!  legacies,  contained  a  residuary  claut^e,  by 
hich  it  was  provided  that  the  balance  of  testator^a  prop- 
"ty  should  be  divided  among  certain  legatees,  among 
hom  were  "  the  children  of  Tilda  Cleckler."  Tilda 
leckler  had  but  one  child,  a  son,  who  died  before  the 
ill  ■»«■:  made,  leaving  two  aona  in  life  when  the  will  was 
lade  and  when  the  testator  died,  who  are  the  wards  ol 
laintiff.  Defendant  has  property  in  his  hands  belonging 
)  the  estate  for  distribution,  and  to  a  share  in  which  plain- 
s' insists  that  these  wards  are  entitled. 

On  the  trial,  the  evidence  showed  the  facts  stated  in  the 
eclaration  ;  also  that,  in  1879,  the  executor  applied  to  be 
ismissed;  that  the  present  plaintiff  filed  acaveat  thereto, 
rhich  the  ordinary  overruled;  but  on  appeal,  the  judge 
f  the  superior  court  held  that  the  legacy  to  "  the  children 
f  Tilda  Cleckler"  did  not  lapse,  but  passed  to  the  wards 
f  plaintiff. 

The  jury  found  for  the  plaintiff  $319.43.  Defendant 
loved  an  arrest  of  Judgment  and  for  a  new  trial,  on  the 
allowing  among  other  grounds  : 

(I.)  Because  the  declaration  shows  that  the  wards  of 
laintiff  were  not  entitled  to  recover. 

(2.)  Because  the  court  charged  to  the  effect  that  the 
sgacy  in  the  will  of  testator  did  not  lapse,  but  vested  in 
he  wards  of  plaintiff. 

(3.)  Because  the  verdict  was  Contrary  to  law  and  evi- 
ence. 

The  motion  was  overruled,  and  defendant  excepted. 

D.  &  T.  B.  Irwis,  for  plaintiff  in  error. 

A.  S.  Clay,  for  defendant 

Hall,  Justice. 

The  bequest  in  qaestion  was  to  the  "  children  of  Tilda 
leckler."     Neither  at  the  axeoation  of  the  will  nor  at 


386  SDPREME  COURT  OF  GEORGIA. 

Cbeney,  executor,  n.  Belmui,  guktdlan. 

the  death  of  the  testator  were  there  any  children  of  1 
Cleckler  in  life.  She  had  one  son,  George  W.  Clecl 
who  was  dead,  but  who  left  surviving  tiiin  his  i 
dren,  who  are  the  wards  of  the  plaintiff  in  this  suit 

The  principal  question  in  this  case  is,  whether  this 
acy,  under  our  law,  lapsed,  or  whether  it  vested  in 
children  of  the  said  George  W,  ClecJrler? 

The  will  was  executed  on  the  2oth  d  jy  of  April,  1875 

X.  By  theactof  18-36  (Oode,  g2-tB-2),  "If  a  legatee  • 
before  the  testator,  or  is  dead  when  the  will  is  execu 
but  shall  have  issue  living  at  the  death  of  the  tests 
such  legacy,  if  absolute  and  without  remainder  or  liiB 
tion,  shall  not  lapse,  but  shall  vest  in  the  issue  in 
same  proportions  as  if  inherited  directly  from  the  deces 
ancestor." 

The  court  below  held  the  plaintiff  entitled  to  this  It 
cy,  and  rightly  bo,  under  the  provisions  of  this  act  of 
legislature  and  the  proof  in  the  case,  unless  the  fact  f 
George  W.  Cleckler,  the  plaintiffs'  father,  is  not  mad 
legatee  by  name,  as  was  insisted  by  the  eminent  and 
perienced  counsel  for  the  defendant  should  have  been  d 
in  order  to  constitute  him  a  legatee,  varies  the  case.  W< 
not  hold  that  the  legatee  should  be  named  in  order  tog 
effect  to  the  bequest.  It  is  sufficient  that  he  be  so  descri 
as  to  identify  him.  Such  has  been  for  ages  the  rule  of 
common  law.  1  Roper  o;i  Legacies,  ch.  2,  g§  1, 2,paas 
especially  pp.  77,  78,  79.  Our  Code,  §2457,  provides 
the  introduction  of  parol  testimony  relating  to  thecirci 
stances  attending  the  execution  of  the  will,  that  all  an 
guities,  both  latent  and  patent,  may  be  explained.  1 
is  a  latent  ambiguity,  and  it  was  rendered  certain  who 
child  of  Tilda  Olecitler  was  by  the  introduction  of  the 
rol  testimony. 

2.  Evenif  this  question  were  doubtful,  it  was  raised 
another  suit  between  these  parties,  and  adjudicated 
favor  of  the  plaintiffs.  Tliis  judgment  was  not  appea 
from,  and  is  still  of  full  force.    Certain  admissions  in  w 
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dal  VI.  LeolB&Suui 


ing  were  made  by  the  counsel  of  the  parties,  and  act 
ui>on  by  the  court  on  this  occasion;  indeed,  the  judgmc 
was  founded  on  these  admissions.  In  the  present  ca 
when  this  proceeding;  was  oQeied  in  evidence,  it  was  c 
iected  to  because  it  was  in  a  dififerent  suit,  between  t 
5anie  parties,  it  is  true,  but  relating,  as  insisted,  to  a  difiF 
ent  matter. 

The  objection  was  overruled,  and  properly  so.  The  v( 
point  in  issue  here  was  the  only  point  in  that  case.  T 
plaintiiTs'  competency  to  object  to  the  defendant's  dism 
*al  from  the  executorship,  depended  solely  upon  their  ti 
to  this  legacy.  If  they  had  no  title  to  the  legacy,  th 
liad  no  locus  standi  injudlolo  ;  but  if  their  title  was  goc 
they  were  properly  in  court,  and  had  a  right  to  caveat  tl 
upplication  for  letters  dismissory.  The  evidence  was  i 
missible  to  establish  an  estoppel.  A  judgment  unreven 
is  an  estoppel ;  so  are  solemn  admissions  made  in  Judlc 
Code,  §3753.  So  an  admission  made  in  a  sworn  answer 
ibill  in  chancery  is  always  evidence,  when  offered  by  t 
opposite  party.  /J.,  §1195.  This  disposes  of  every  qui 
tion  raised  in  the  case,  and  necesaarily  results  in  an  aifii 
aiice  of  the  judgment. 

Judgment  affirmed. 


Welsh  et  at.  vs.  Lewis  &  Son  et  al. 

\.  Tbht  a  mortgage  on  personaltj'  was  attested  only  hj  a  brother 
law  of  the  mortiiiagee,  who  was  a  notary,  does  not  render  it  ille 
or  its  record  bad. 
(a.)  This  case  differs  from  that  in  46  Ca.,  253.    The  rule  as  to  an 
tomey  rests  on  a  special  statute  (Code,  }408),  and  will  not  be 
tended  by  implication. 
2.  A  mortgage  began  "♦510.  Montezuma,  Macon  county,  Ga."  Tl 
followed  the   promLaaory   note,  after  which  cama   the  follow 
words :  "  Now,  in  consideration  of  the  above  advance  of  said  s 
of  money,  and  to  secure    •    •    •    •    I  mortgage,  sell  and  con' 
all  my  entire  stock  merchniiitise  now  on  li and,  and  hereyflcrt' 
received,  contained  in  piy  brick  store,  west  side  of  Itooley  str 
between  Hill  &  Shumate  and  Vinson  &  Jarnugin,"  etc. 
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Welsh  et  al,  t».  Lewis  dt  Son  et  al. 

Held,  that  the  whole  paper,  when  constraed  together,  means  the 
goods  in  the  hrick  store  of  the  mortgagor  in  Montezuma,  Macon 
county,  Ga.,  on  the  street  named,  and  hetweentwo  other  stores 
named.  It  included  all  the  merchandise  in  that  store  and  to  be 
in  it  to  supply  the  place  of  old  goods  sold ;  and  the  description 
was  sufficient. 

(a.)  Besides  the  mortgage  was  recorded  in  Macon  ooimty,  and  it  wns 
proved  that  the  only  store  the  mortgagor  hkd  was  that  on  the  stiec : 
and  in  the  place  named,  in  the  town  of  Montezuma. 

3  Where  an  attachment  was  levied  on  perishable  property  on  which 
there  was  a  mortgage,  and  it  became  necessary  to  sell  the  property 
in  order  to  save  it,  and  the  same  was  done  under  order  from  the 
ordinary  for  that  purpose,  the  sale  was  not  encumbered  with  the 
lien  of  the  mortgage. 

4.  Where  a  mortgage  on  perishable  property  sold  under  an  attach- 
ment  was  foreclosed  before  the  money  raised  had  been  distribated, 
it  was  in  time  to  claim  the  fund  under  a  money  rule.  Even  if  it 
had  not  been  foreclosed,  as  the  whole  property  was  sold,  it  would 
have  been  entitled  to  claim  the  fund .  Wherever  perishable  prop- 
erty is  sold  to  preserve  it,  the  sale  will  free  the  property  from  the 
lien  of  an  unforeclosed  mortgage,  and  the  liens  of  all  parties  ozl 
the  property  will  attach  to  the  money  produced  by  the  sale. 

October  2, 1883. 

Mortgage.    Witness.    liens.    Before  Judge  Fort.  Ma- 
con Superior  Court.    May  Adjourned  Term,  1883. 

On  December  27,  1881,  R.  L.  Massey  gave  his  note  to 
John  F.  Lewis  &  Son  for  $510.20,  due  January  24,  1882, 
and  on  the  day  he  gave  the  note  he  executed  and  deliv- 
ered to  Lewis  &  Son,  for  the  purpose  of  securing  the  pay- 
ment of  the  same,  a  mortgage  on  the  following  described 
property,  viz:  ^^AU  of  my  entire  stock  merchandise 
now  on  hand  and  hereafter  to  be  received,  contained  in 
my  brick  store,  west  side  of  Dooly  street,  between  Hill 
&  Shumate  and  Vinson  &  Jarnigan."  This  mortgage  was 
headed  "$510.00,  Montezuma,  Macon  county,  Ga. ;"  was 
executed  in  the  presence  of  O.  C.  Cheeves,  a  notary  pub- 
lic, a  brother-in-law  of  E.  B.  Lewis,  who  was  a  member 
of  the  firm  of  Lewis  &  Son,  and  was  recorded  on  January 
3, 1882,  in  Macon  county.  On  December  3,  1881,  before 
the  note  was  due,  Lewis  &  Son  sued  out  an  attachment 
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against  Massey  for  the  purpose  of  collecting  tbe  debt, 
the  gronnd  that  Massey  was  fraudulently  disposing  of 
property.  The  sheriff,  oa  the  same  day,  levied  the  atti 
ment  on  a  stock  of  goods  in  the  town  of  Montezuma,  t 
sisting  of  whiskies,  brandies,  wines,  tobaccos,  cigars,  can 
goods,  bar  fixtures,  show  cases,  etc.,  as  the  propeii; 
Massey,  and  on  the  19th,  20th,  and  21st  days  of  Janu; 
1883,  by  virtue  of  his  levy  under  this  attachment  and 
order  to  sell,  granted  by  the  ordinary  under  section  3 
or  the  Code,  sold  the  goods  for  $599.63.  No  notice 
given  by  any  one  at  the  sale  that  the  goods  were  sold  1 
from  the  mortgage  lien.  Both  Massey  and  E.  B.^  Lewi 
member  of  tbe  firm  of  John  F.  Lewis  &  Son,  were  pre; 
at  Ihe  sale,  but  had  no  agreement  that  the  goods  she 
be  sold  free  from  the  mortgage  lien.  They  had  no  con' 
sation  on  the  subject,  but  each  of  them  thought  that 
effect  of  the  sale  would  be  to  free  the  goods  from  the  ! 
of  the  mortgage.  The  goods  sold  for  their  full  value  . 
were  purchased  by  various  persons.  Massey  was  insolv 
at  the  time  he  gave  the  note  and  mortgage,  and  at 
time  of  the  sale  and  since.  He  bad  but  one  stock  of  good 
that  sold,  and  but  one  place  of  business — the  store  in  M 
tezuma  where  said  goods  were.  There  was  no  other  pi 
erty  subject  to  the  mortgage.  The  mortgage  was  f 
closed  on  January  21,  18S2. 

After  the  sale,  and  while  the  sheriff  had  the  procoi 
plaintiffs  in  error,  Welsh  et  al.,  placed  in  his  hands,  v 
notice  to  hold  up  said  funds,  various  justice  court  ^. 
issued  upon  judgments  rendered  in  their  favor  againsi 
L  Massey  subsequently  to  the  date  of  the  raortgagi 
Lewis  &  Son  and  after  the  sale  of  the  goods,  Lewis  & 
ruled  the  sheriff.  Plaintiffs  in  error  having  been  m 
parties  to  the  rule,  upon  the  hearing,  the  foregoing  f 
were  proved. 

Plaintiffs  in  error  moved  to  quash  the  mortgage  jj.yi 
Lewis  &  Son  upon  the  following  grounds : 

(1.)  That  0.  0.  Oheeves,  the  notary  public  who  atte; 
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the  mortgage,  was  the  brother-in-law  of  E.  B.  Lewis,  who 
was  a  member  of  the  firm  of  John  F.  Lewis  &  Son  at  the 
time  of  the  attestation,  and  he  was  the  only  witness  to  said 
mortgage. 

(2.)  That  the  description  of  the  property  mortgaged,  at 
set  forth  in  the  mortgage  and  mortgage  Jl.  fa.  was  loo 
meagre,  indefinite,  vague  and  uncertain  to  affect  the  rights 
of  other  creditors. 

The  court  overruled  the  motion  to  quash  the  mortgage 
/?.ya.,  and  after  hearing  argument,  ordered  the  sheriff  to 
pay  over  the  fund  in  his  hands,  less  the  cost  of  the  pro- 
ceeding, to  John  F.  Lewis  &  Son,  on  their  mortgage  ^./b. 
Welsh  et  ah  excepted. 

W.  H.  Fish  ;  Hawkins  &  Hawkins  ;  R.  G.  Ozieb;  J.  M. 
DuFree,  for  plaintiffs  in  error. 

T.  P.  Lloyd  ;  N.  A.  Smith,  for  defendants, 

Jackson,  Chief  Justice. 

It  appears  from  the  record  that  the  mortgage  of  defend- 
ant in  error  was  foreclosed  before  either  of  plaintiffs  in 
error  had  recovered  a  judgment  against  the  defendant 
whose  property  had  been  sold  after  it  was  attached,  being 
perishable,  under  an  order  for  that  purpose  passed  by  the 
ordinary,  by  virtue  of  authority  vested  in  him  by  section 
3648  of  the  Code ;  that  the  attaching  creditor,  whose  attach- 
ment caused  the  sale,  is  the  defendant  in  error ;  that  the 
goods  sold  for  full  value,  and  that,  on  a  money  rule  to 
distribute  the  fund  so  brought  into  court  by  this  sale  of 
perishable  property,  the  judge  of  the  superior  court, 
acting  as  judge  and  jury  by  consent,  ordered  the  fund  paid 
to  the  defendant  in  error,  who  was  the  mortgage  creditor. 
To  this  judgment  the  other  creditors  except,  and  say  that 
the  court  erred  on  several  grounds. 

1.  First,  because  a  relative  of  the  mortgagee  attested 
the  mortgage  as  a  witness,  and  was  the  only  witness  to  it. 
We  know  of  no  law  which  makes  it  illegal  that  a  brother- 
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in-lav  of  the  mortgagee  shall  \titneE9  the  mortgage, 
though  he  be  a  notary  public,  or  that  this  fact  makes  the 
record  of  the  mortgage  on  his  attestation  ex-officto  illegal. 
rhe  case  relied  on  in  46  6a ,  253,  differs  from  this.  There 
the  attorney  of  the  mortgagee  administered  tlie  oath  t« 
the  attesting  witness,  and  the  court  held  that,  under  sec- 
tion 443  of  Irwin's  Code,  403  of  the  Code  now,  which 
prohibits  attorneys,  when  notaries,  from  taking  the  affi- 
davits required  of  their  clients ;  an  oath  so  tahen  to  admit 
A  mortgage  to  record  was  illegal.  It  rested  on  tba  special 
statute  limiting  attorneys'  power  in  respect  to  clients, 
uid  certainly  the  principle  should  not  be  extended  beyond 
the  case  ruled,  and  facts  just  like  it. 

2.  Secondly,  error  is  assigned  that  the  description  ol 
the  property  is  not  sufficient  in  the  mortgage.  The  mort- 
gage begins:  "$510,  Montezuma,  Macon  county,  Ga.,'' 
md  then  follows  the  promissory  note,  and  then  thcce 
irords:  "Now,  in  consideration  of  the  above  advance  of 
iaid  sum  of  money  and  to  secure"  etc.,  "I  mortgage,  sell 
jnd  convey  ail  of  my  entire  stock  merchandise  now  on 
band  and  hereafter  to  be  received,  contained  in  my  bricfa 
itore,  west  side  Of  Dooly  street,  between  Hill  &  Shumate 
ind  Vinson  &  Jamagin,"  etc. 

The  whole  paper  evidently  means,  when  construed  to- 
gether, "the  goods  in  my  brick  store"  in  Montezuma, 
Macon  county,  Georgia,  and  on  a  certain  street  and  be- 
tween two  other  stores  therein.  All  the  merchandise  in 
that  store  and  to  be  in  it ;  that  is,  to  supply  the  place 
with  new  goods  as  the  old  are  sold,  is  about  as  specific  aa 
it  could  well  be  made ;  and  much  more  so  than  some 
which  have  been  upheld  by  this  court.  46  Ga.,  253 ;  55  75., 
543;  58  lb.,  891,  178.  Besides,  it  was  recorded  in  Macon 
county,  and  it  was  proved  that  the  only  store  defendant  had 
was  that  on  the  street  and  the  spot  described  in  Montezuma. 

3.  The  sale  was  not  encumbered  with  the  mortgage. 
It  could  not  be.  It  was  necessary  to  sell  to  secure  it,  to 
uve  it  from  periahing.    To  do  that,  it  was  necessary  to 
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sell  the  whole  title,  and  all  was  sold  without  any  incum- 
brance, and  must  have  been,  or  the  statute  authorizing  it 
is  nonsense  and  inoperative  for  right  wherever  there  is  a 
mortgage. 

4,  The  mortgage  was  foreclosed  before  the  money  was 
distributed,  and  that  brought  it  in  time  to  claim  it  under 
the  money  rule.  Even  if  it  had  not  been  foreclosed,  a^the 
whole  property  was  sold,  it  would  have  been  entitled.  21 
Ga.j  408 ;  22  /}.,  34,  69.  The  sale  of  perishable  property 
will  always  defeat  the  lien  of  the  mortgage,  if  unfore- 
closed,  unless  in  such  a  case  it  attaches  to  the  money, 
and  whenever  the  property  is  so  sold  because  perishable, 
the  lien  will  attach,  and  the  money  will  stand  in  place 
of  that  which  would  have  perished  but  for  its  trans- 
formation into  the  durable  form  of  money.  So  that, 
whatever  may  have  been  the  rule  in  other  cases  and 
under  other  circumstances,  wherever  perishable  prop- 
erty is  sold  to  preserve  it,  the  liens  of  all  parties 
on  the  property  will  attach  to  the  money.  .Be- 
sides, there  was  no  judgment  held  by  any  body  when 
the  sale  occurred.  Is 'the  mortgage  to  be  placed  in  a 
worse  condition  to  claim  money  than  an  open  account  or 
a  note  ?  If  the  last  named,  turned  into  judgments  after  the 
sale,  can  claim,  why  not  the  mortgage  ? 

Judgment  affirmed. 


Laurence  et  al.  vs.  The  Mayor,  etc.,  of  Savannah  et  al 

The  mayor,  etc.,  of  Savannah  made  a  contract  in  the  form  of  a  con- 
veyance, by  which  they  conveyed  to  a  purchaser  a  certain  lot,  upon 
condition  that  the  latter  was  to  pay  a  stipulated  amount  of  ground- 
rent  at  specified  times ;  and  in  case  of  failure  to  pay  within  a  given 
number  of  days,  after  the  rent  became  dae,  the  lot  and  premises 
were  to  revert  to  the  grantors,  who  reserved  the  right  of  re-entry, 
to  be  exercised  by  posting  a  notice  on  the  premises,  and  within  ten 
days  thereafter,  the  lot,  with  its  improvements,  was  to  be  considered 
as  absolutely  vested  in  the  grantors,  and  the  estate  created  "ww 
determined  to  all  interest  and  purposes  as  fully  as  if  the  same  bad 
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not  been  bargained  lor  or  purchaeed."  A  person  claiming  onder 
the  grantee  (ailed  to  pay  the  rent,  the  municipal  anthoiities  re- 
entered, posted  notice  and  re-eo1dfor  luucli  more  than  the  ground- 
rent  already  due.  A  bill  was  filed  to  compel  the  citjf ,  after  allow- 
ing for  lh3  payment  ol  gronnd-rent,  taxee,  etc. ,  to  refnnd  the  bal- 
ance to  one  who  claimed  to  be  the  true  owner  nnder  the  original 
grantee: 
Beld,  that  the  right  of  re-entry  and  re-sale  was  for  the  purpose  ol 
Becnriiig  the  nmonnt  due  the  city ;  and  after  the  payment  of  this, 
the  holder  under  the  original  grantee  had  an  equitable  claim  to 
the  balance,  and  a  bill  (or  the  purpose  of  enforcing  such  claim  was 
not  demurrable. 


Contract?.  Estates.  Title.  Mortgages.  Municipal  Cor 
porations.  Savannah.  Forfeitures.  Eguit;.  Before  Judge 
Adams.     Chatham  Superior  Court.    March  Term,  1883. 

Laurence,  for  himself  and  as  guardian  for  his  children, 
Sled  a  bill  against  the  Mayor,  etc.,  and  Murphy  et  al.^ 
alleging,  in  brief,  as  follows: 

On  October  3,  lS31,the  Mayor,  etc.,  sold  to  Caroline  M. 
Fraser  a  certain  lot  in  the  city  of  Savannah,  making  her  a 
conveyance  containing  the  following  provisions: 

"  To  have  and  to  hold  the  said  lot,  with  all  and  singular  the  advan- 
t^es  then? unto  belonging,  unto  the  Raid  Caroline  M.  Fraser,  her  ex- 
ecutors, administrators  and  assigns  forever ;  on  this  express  con- 
dition, nevertlieless,  that  she,  the  said  Caroline  M.  Fraser,  her  ex- 
M-utors,  ndministmtfirs  and  assigns,  do  and  shall  yearly  and  every 
fpar  during  such  time  as  the  said  valuation  money  shall  remain  un- 
paiii,  by  four  equal  and  quarter-yearly  payments,  pay  or  f  ause  to  be 
paid  into  the  city  treasury  of  Savannah  aforesaid,  the  sura  of  MS.04 
■s  ground-rent  tor  the  use  and  oc'cupation  of  said  lot  and  premises, 
th<'  first  quarterly  payment  to  be  made  on  the  £d  day  of  May,  A  D. 
1831,  next  ensuing;  and  in  case  of  failure  herein  for  the  space  o( 
twenty  days  after  any  of  the  said  quarterly  payments  shall  become 
due,  Uiat  then  the  said  lot  and  premises  shall  revert  to  Ihe  corporation 
of  the  said  city,  who  shall  immediately  tliereaftei  possess  the  power 
ot  re-tniry ;  and  having,  by  means  of  their  proper  officers,  exercised 
niehpower  andgivena  noticethereof  in  writing,  posted  on  theprem- 
Isn,  the  said  lot,  with  all  improruinenta  thereon,  shall  be  considered, 
■t  die  expiration  of  ten  days  thereafter,  as  absolutely  reverted  in  the 
corporation,  and  the  estate  by  these  presents  created  delermioed  tc 


894  SUPKEME  OODKT  OF  GEORGIA 

Laurence  et  al.  n.  The  H>roT.  etc..  Of  3&Taatuh  d  ai. 

all  interest  and  purposes  as  fully  ae  if  the  same  had  not  been  bai 
ed  for  or  purchased ;  any  sale  or  incumbrance,  or  other  act  ma 
Buffered  by  tlie  said  Carolina  M.  FraBer,  her  executors,  admin 
tor  or  astiigns,  or  others  under  her  or  them,  to  the  contrary  tl 
in  any  wise  notwithatanding.  And  the  aoid  Caroline  M,  FraM 
her  heirs,  executors  and  admiiiiBtratora,  and  every  of  them, 
hereby  oovciiiint,  grant  and  agree  to  and  with  the  said  Mayo 
Aldermen  and  their  Hucceeeorp  in  office,  for  the  time  being,  thi 
eaid  annual  ground  rent  shall  be  well  and  truly  paid  into  thi 
treasury  by  quarterly  payments  as  aforesaid,  according  to  the 
intent  and  meaning  of  said  ordinance  and  of  these  presents,  ani 
in  case  of  failure  therein,  it  shall  and  may  be  lawful  for  such  re- 
to  be  made,  and  for  all  such  other  proceedings  to  be  used,  as  ii 
by  the  said  onlinance  and  the  condition  aforesaid  are  pointed  ot 
directed ;  the  naid  Caroline  M.  Fraser  in  that  case,  for  hersel 
hoirs,  eiccutors  and  administrators  and  assigns,  and  every  of  i 
ha rehy  renouncing  and  releasing  all  elaim' whatsoever,  both  i 
and  equity,  to  t\\s  said  lot  vith  the  improvetnenta  then  therec 
ing." 

Caroline  M,  Fraser  died  testate,  leaving  all  her  e 
to  her  sister,  Rebecca  M.  Pooler.  The  latter  died, lei 
her  brother,  Robert  W.  Pooler,  aa  her  sole  heir;  ai 
died,  leaving  as  his  sole  heirs,  his  wife,  Mary  J.  Poolei 
his  gnuidchild,  Caroline  M.  F.  Pooler,  an  infant.  The  h 
administered  on  his  estate,  and  also  on  that  of  Carolit 
Fraser.  On  February  4, 1854,  the  widow,  as  admin 
trix  of  Caroline  M.  Fraser,  and  individually,  and  the  n 
by  Mrs.  Pooler  as  next  friend,  petitioned  the  judge  ( 
superior  court  for  leave  to  sell,  and  having  obtaint 
order  at  chambers,  said  Mary  J.,  as  administratrix,  s 
to  one  Tucker,  from  whom  it  passed  through  an  int 
diate  conveyance  to  Murphy,  as  trustee  for  hia  wiJ 
life,  with  remainder  to  his  children. 

It  was  charged  that  the  order  and  sale  from  Ms 
Fooler,  administratrix,  was  void  as  to  the  minor,  Ca: 
M.  F.  Pooler,  for  want  of  jurisdiction,  and  because  sh' 
not  properly  before  the  court,  nor  represented  nor  coi 
ing  thereto,  and  that  her  half  interest  was  never  div 
but  remained  in  her,  sulgectto  the  conditions  in  the 
nal  deed  &om  the  Mayor,  etc.    It  was  alleged  tha 
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her  children  by  him  as  her  gole  heirs,  in  1874. 

In  1880,  Murphy,  trustee,  having  failed  to  pay  ground, 
rent  to  the  city,  the  municipal  authorities  re-entered  with 
proper  notice,etc.,  under  the  original  deed,  and  re-sold  the 
place  for  $13,650.00,  the  amount  actually  due,  including 
tases,  being  $3,1 09.65. 

Thereupon,  Murphy,  trustee,  and  his  children,  filed  a 
bill  against  the  municipal  authorities,  alleging  an  agree- 
ment by  the  Mayor,  etc.,  to  pay  over  the  excess  of  the 
ground-rent  and  taxes  to  Murphy,  trustee.  The  Mayor, 
etc.,  denied  any  such  agreement,  but  alleged  that  the  for- 
feiture to  them  was  absolute.  At  the  same  time,  they  ex- 
pressed a  willingness,  after  deducting  ground  rents,  etc., 
to  pay  the  fund  to  such  persons  as  might  be  entitled  thereto ; 
but  they  submitted  to  the  court  that  such  funds  uhould  be 
paid  only  to  such  persons  as  should  have  a  legal  right  there- 
:o,  and  that  the  decree  should  be  so  framed  as  to  protect 
hem.  On  this  bill,  the  chancellor  decreed  that  the 
orfeiture  of  the  lot  and  improvements  by  re-entry  was 
ibsotute,  and  the  lot  and  improvements  vested  in  the 
corporation  ;  that  they  were  the  owners  of  the  profits  from 
he  re-sale ;  that  the  trust  estate  of  Murphy  was  at  an  end ; 
tnd  that  the  minors,  by  a  guardian,  were  the  proper  per- 
ons  to  receive  any  fund  that  the  Mayor,  etc.,  might  elect 
0  tarn  over. 

The  present  bill  alleges  it  to  bean  immemorial  custom, 
Q  cases  of  re-entry  and  re-sale,  after  paying  all  arrearages, 
axes  and  charges,  to  pay  over  the  balance  to  the  owner, 
nd  that  such  custom  enters  into  these  contracts. 

It  was  alleged  that  the  sale  of  the  one-half  interest  of 
'aroline  M.  F.  Pooler  under  order  of  the  judge,  as  above 
tated,  having  been  void,  and  complainants  having  suc- 
eeded  to  her  rights  by  inheritance,  they  are  entitled  to 
ne-half  of  the  proceeds,  after  deducting  arrearages,  taxes, 
v71-2e 
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charges,  etc.;  but  the  Mayor,  etc.,  refuse  to  pay  such  Det 
proceeds  to  thern. 

The  prayer  was  that  the  decree  in  the  case  of  Murphy, 
trustee,  et.  al.  against  the  Mayor,  etc.,  might  be  set  aside ; 
that  complainants  should  be  decreed  to  be  entitled  to  one- 
half  of  such  proceeds;  that  the  Mayor,  etc.,  be  decreed  to 
pay  it  to  them,  and  be  enjoined  from  paying  it  to  the  Mur- 
phys  ;  for  subpoena  and  general  relief. 

On  demurrer,  this  bill  was  dismissed,  and  complainants 
excepted. 

JoHK  M.  Guerrard;  William  D.  Harden,  for  plaintiffs 
in  error. 

Chisolm  &  Erwin;  H.  C.  CuNtiNaHAM,  for  defendants. 

Hall,  Justice. 

The  Mayor  and  Aldermen  of  the  city  of  Savannah  hold 
in  their  hands  a  fund  arising  from  the  sale  of  a  lot  in  said 
city,  which  had  been  conveyed  by  the  city  to  the  person 
under  whom  both  complainants  and  respondents,  the 
Laurences  on  the  one  part  and  the  Murpheys  on  the  other, 
claim.  This  conveyance  was  upon  condition  that  the 
feoffee  should,  at  specified  times,  pay  to  the  city  a  stipu- 
lated amount  as  ground  rent;  and  in  case  of  a  failure 
therein  for  a  given  number  of  days  after  the  payment  of 
such  rent  became  due,  then  the  lot  and  premises  were  to 
revert  to  the  grantor,  who  reserved  the  power  of  re-entry; 
this  right  of  re-entry  was  to  be  exercised  by  giving  written 
notice  thereof,  posted  on  the  premises,  and  at  the  expiration 
often  days  thereafter  the  lot,  with  its  improvements,  was  to 
be  considered  as  absolutely  re-vested  in  the  grantor,  and  the 
estate  thereby  created,  "  was  determined  to  all  intents  and 
purposes  as  fully  as  if  the  same  had  not  been  bargained  for 
or  purchased." 

In  Siooll  vs.  Oliver  et  al.j  61  Ga.^  2i8,  this  court  deter- 
mined that  where  "the  city,  by  its  proper  officer,  posted  a 
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notice  of  re-entry  On  the  lot  according  to  the  tetms  of  the 
deed,  such  act  wouW  constitute  a  re-enti-y  thereon,  and 
after  the  expiration  of  tea  days,  would  defeat  the  title  of 
the  purchaser."  In  this  case  the  contest  was  between  a 
purchaser  from  the  city,  who  bought  after  the  re-entry  had 
been  made,  and  parties  claiming  under  the  original  pur- 
chaser; the  only  question  made  in  this  court  was  as  to  the 
title  of  the  respective  claimants,  and  the  title  of  the  last 
purchaser  was  maintained  by  the  decision  rendered.  In 
the  ease  at  bar,  the  question  is  entirely  different.  Neither 
party  questions  that  the  title  of  the  purchaser  is  defeated 
t)y  the  re-entry.  The  re-sale  of  the  property  brought  an 
traount  largely  in  excess  of  the  claims  of  the  city.  The 
•espondents  contend  that^e  city,  under  the  circumstances, 
lad  an  absolute  property  in  this  e-xcess,  and  might  dispose 
)f  it  as  it  saw  proper.  The  complainants,  on  the  other 
land,  maintain  that  this  right  of  re-entry  was  reserved  to 
mable  the  city  to  collect  its  demands  in  an  expeditious 
tnd  summary  way;  that  it  is  a  substitute  for  the  power 
n  a  mortgage  to  sell  for  its  satisfaction  by  the  mortgagee, 
M  lieu  of  a  sale  under  a  regular  foreclosure,  and  if  there 
s  a  surplus  after  paying  the  debt,  the  mortgagee,  in  one  in- 
itance,  and  the  original  grantor  in  the  other,  holds  such 
lurplus  in  trust,  for  the  mortgagor  or  grantee.  More  pre- 
:isely  stated,  this  arrangement  provides  a  more  expeditious 
node  of  collecting  rents  as  they  fall  due  than  is  given  by 
iny  other  legal  remedy  for  that  purpose;  it  is  a  substitute 
or  such  remedies.  The  court  below  held  with  the  re- 
>pondentc,  and  upon  demurrer  and  motion,  dismissed  the 
>ill  at  the  hearing,  for  want  of  equity. 

We  cannot  concur  in  this  decision,  but  think  it  should 
lave  been  jnat  the  opposite,  and  that  the  demurrer  and 
notion  upon  this  ground  should  have  been  overruled. 
Fhe  city  authorities  seem  to  have  taken  this  view  of  the 
natter;  their  custom  seems  to  have  been  to  satisfy  their 
lemand  and  to  account  to  the  true  owner  for  the  excess. 
rhe  right  reserved  by  the  city  was  only  a  pledge  or  security 
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for  the  debt  that  might  be  due  to  it.    Casborne  vs.  Scaife, 
1  Atk.,  603.    The  true  ground  of  relief  against  penalties, 
conditions,  and  forfeitures,  is  from  the  original  intent  of 
the  case,  where  the  penalty,  etc.,  is  designed  only  to  secure 
money;  and  the  court  can  give,  by  way  of  recompense,  all 
that  was  expected  or  desired.     Peachy  vs.  The  Duke  of 
Somerset,  1  Strange,  447.    To  the  same  effect  is  Sloman 
V8.  Walter,  1  Bro.  C.  C,  418.     Each  of  these  cases  will  be 
found  with  copious  and  accurate  annotations  and  refer- 
ences to  the  cases,  English  and  American,  bearing  upon  the 
question  in  2  White  and  Tudor  Lead.  Cas.,  Equity,  part  2, 
p.  746  to  the  end  of  the  volume.    The  right  to  redeem 
and  continue  the  lease,  even  after  forfeiture  and  re-entry, 
exists  whenever  the  lessee  will  pay  what  is  due,  and  if  the 
lessor  declines  to  receive  it  wlien  tendered,  the  amount 
will  be  ordered  paid  into  court,  and  he  will  be  enjoined 
from  ousting  the  tenant.    "  From  a  very   early  period, 
equity  would,  at  any  indefinite  time,  after  a  tenant  had  in- 
curred a  forfeiture  and  been  ejected  for  non-payment  of 
rent  at  a  particular  time,  under  a  stipulation  in  a  lease,  re- 
lieve him  upon  his  paying  to  the  lessor  the  rent  accrued 
due,  interest  and  costs,  upon  this  principle,  that  as  the 
right  of  entry  was  intended  merely  as  a  security  for  the 
rent,  the  lessor  thereby  received  full  compensation,  and 
was  put  in  the  same  situation  as  if  the  rent  had  been  paid 
to  him  when  it  was  originally  due."    2  White  and  T.  Lead. 
Cas.,  Eq.,  part  2,  marg.  p.  788.    This  principle  was  fully 
recognized  by  parliament,  and  is  embodied  in   statute  4 
Geo.  2,  ch.,  28,  which  limits  the  right  of  redemption  to 
six  months  after  recovery  in  ejectment  by  the  lessor.    lb., 
788,789.    In  Bowser  vs.  Colby,  1  Hare,  128,  129,  it  was 
decided  that  *'a  court  of  equity  would  relieve  a  lessee  from 
a  forfeiture  by  non-payment  of  rent  where  there  is  a  pro- 
viso that  in  that  case  the  lease  shall  be  void,  as  well  as 
where  there  is  a  power  of  re-entry.    The  legal  effect  in  the 
one  case  is,  that  if  the  landlord  re-enters  the  lease  is  deter- 
mined, in  the  other  case  it  is  determined  without  his  re- 
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itry.  Tbe  contract  of  the  parties  is,  that  in  the  one 
I'^e  the  lease  shall  not  be  at  end  by  the  mere  non- 
tyment  of  rent,  unless  the  landlord  shall  re-enter,  and 
len  It  shall  be  at  an  end ;  and  in  the  other  case  the  non- 
tyment  of  rent  ahall  alone  determine  the  lease.  In  both 
ises  the  same  consequence  is  to  follow,  though  from  dif- 
rent  acts.  In  both  the  contract  is  the  same,  in  this 
use,  that  there  are  certain  acts  to  take  place  which  are 
1  determine  the  lease  altogether."  Prior  to  this  enact- 
leiit  of  parliament,  when  a  leasee  had  been  forfeited  for 
111  payment  of  rent,  Ihe  only  relief  that  could  be  given 
as  by  creating  a  new  lease.  Since  that  statute,  however, 
lis  form  of  relief  has  been  dispensed  with,  and  the  original 
lase  has  been  allowed  to  continue.  3  W.  and  T.,  pt.  2, 
}0.  There  is  nothing  iti  our  own  legislation  in  conflict 
ith  this  just  and  equitable  policy. 

In  this  case,  the  city,  by  the  re-sale  of  the  lot.  gets  not  only 
le  amount  then  due,  but  also  secures  its  future  rents  ;  it 
ets  all  that  it  ever  .jontracted  for,  and  by  returning  to  the 
Hginal  lessee  what  is  over  and  above  the  amount  due  at 
le  time  of  the  re-sale,  he  gets  nothing  more  than  he  was 
Qtitled  to  under  his  contract. 

As  between  the  other  parties  to  this  snit,  the  city  is  a 
lere  stake-hoMer.  The  equities,  il  any  exist  between 
lem,  as  well  as  their  legal  rights,  can  be  settled  by  the  court 
nthe  final  hearing  of  the  cause,  and  upon  the  evidence 
ilduced  at  that  time.  The  complainants  in  this  bill  have 
right  to  be  heard.  They  make,  by  their  pleadings,  a  clear 
aw ;  they  are  entitled  to  participate  in  this  surplus  fund 
>  the  extent  to  which  they  show  their  interest  in  tbe 
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Contracts  for  the  purchase  and  sale  of  cotton  futures  afe  gaming  con- 
tracts. They  are  immoral,  illegal,  and  contrary  to  public  policy; 
and  all  evidences  of  debt  executed  on  such  consideration  are  void 
in  the  hands  of  any  person,  even  though  it  be  a  bona  fide  pur- 
chaser before  due  and  without  notice. 

(a  )  This  case  differs  from  those  in  45  Oa.,  591 ;  59  Id.,  26;  64  /ef., 
184.   Whether  those  rulings  will  be  sustained  if  reviewed.   Qaxre. 

November  27, 1883. 

Futures.  Contracts.  Gaming.  Public  Policy.  Prom- 
issory Notes.  Before  Judge  Roney.  Richmond  Superior 
Court.    Qctober  Adjourned  Term,  1882. 

The  National  Bank  of  Augusta  brought  complaint 
against  Cunningham  on  a  promissory  note  for  $3,500  due 
twelve  months  after  date,  by  defendants  to  Warren,  Wal- 
lace &  Company,  or  order,  and  indorsed  by  them.  De- 
fendant filed  the  pleas  set  out  in  the  decision,  which 
were  stricken  on  demurrer,  leaving  only  the  plea  of  the 
general  issue  of  file,  A  verdict  was  rendered  for  the 
plaintiff,  and  defendant  excepted. 

Foster  &  Lamar,  for  plaintiff  in  error,  cited  Code, 
§2776 ;  56  Oa.,  203 ;  57  M,  410 ;  37  Am.  R.,  607  ;  101  U. 
S.,  557,  562  ;  Jones  vs.  Radatz,  S.  C.  Minn.,  Oct.  1880,  10 
Reporter,  737  ;  6  Rich.,  297;  84  N.  C,  24  (37  Am.  R.,G04); 
33  111.,  372;  63  Mo.,  34  (21  Am.  R.,  440);  64  Mo.,  476;  4 
Sneed,  213 ;  47  Ala.,  413 ;  6  Cowen,  118 ;  2  Mich.,  130;  77 
Penn.  St.,  131 ;  3  Barr,  346  ;  37  Mass.,  132  ;  2  Strange,  1271 ; 
84  Penn.  St.,  407  (24  Am.  R.  201);  2  Miles,  442;  4  Mees. 
(%  W.,  168;  4  B.  &  Ad.,  619;  1  Dan.  Neg.  Inst.,  §§53,  59, 
60;  Whitwell  m  Winslow,  S.  C.  Mass.,  March,  1883, 
Alb.  L.  J.,  Sept.,  1883,  p.  177;  27  Alb.  L.  J.,  447;  5 
Ga.,  165;  2  Rose,  225;  10  Serg.  &  R.,  94;  4  Mass., 
245  ;  11  Iowa,  172 ;  29  /d,,  501;  23  Wend.,  71 ;  50  Ga.,  70; 
63  Id,,  51,  56;  67  //.,  591 ;  Code,  §2057  (f);  2057  (a);  50 
Ga.,  73-75 ;  59  Id.,  26 ;  45  Id.,  501 ;  64  Id.,  184 ;  68  Id.,  124; 
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Code,  §52638,  2753 ;  1  Dan.  Nejt.  Inst.,  S807  and  cil.;  6 
Ga.y  131 ;  Code,  gS2749,  2638,  2750 ;  65  Ga.,  210.  215 ;  C 
rd.,  18S;  83  III.,  33  (25  Am.  R.,  340,  3.53,  3.55);  1  Add 
Con.  (1881 ),  p  415 ;  55  Penn.  St.,  204 ;  80  Id.,  8. 250, 38 ;  6 
Oa..  124,  296 ;  Code,  S27So  ;  65  Oo.,  131 ;  8  J,l.,  555 ;  3  Id 
182.3 ;  19  Am.  Dec,  516 ;  CoJe.  §52048.  2750,  2852,  3753 
11  Ropotter,  790  ;  52  Wis.,  503;  83  111.,  33  (25  Am.  R 
349.S53);  14  Reporter,  203,  172;  16  Conn.  L.  J.,  453 
55Ioan.  St.,  294;68/<Z.,  173;S9  H.,80;  67  /.;.,63;  2 
Alb.  L.  J.,  354  ;  65  Me.,  574 ;  11  Hun,  473 ;  71  N.  Y.,  426 
56  Jd.,  230  ;  79  111.,  328 ;  0  Mo.  App.,  296 ;  39  Mich.,  337 
40  /,/.,  432;  101  Mass.,  145;  7  Bliss.,  54!),  33S;  7  Nob 
125;13  Fed.  R..J63  ;  8  Brad.,  467;  6  Moore,  571;  11  R< 
porter,  546  ;  64  Ga.,  ISR ;  65  Jd.,  215 ;  68  Id.,  124,  296 
C'o!l.i,  S3785  ;  65  Oa.,  129-131 ;  14  Reporter,  203. 

Fb.«k  H.  Milleb,  for  dea>ndant,  cited  Code,  §4254;  4 
C<i.,  323;64/i;.,  e94;68  Id.,  578;  Code,  S27S7;  60  Ga 
90;  61  «,  208  ;  37 /-/.,  78 ;  Code,  §26.'!;1 ;  42  Oa.,  6,3! 
Code,  §1474;  Rev.  Slat.  U.  S.,  §5136  ;  8  (5a.,  274  ;  22  Jd 
US;  31  Jd.,  06;  bO  Id.,  nO;  Code,  §2785;  57  Ga.,  274 
52  Jd.,  621 ;  Morrittra.  Baswell,  S.  0.  Oa.,  Feb.  Term,  188.1 
Code,§405;22  (?<I.,246;31  H.,  195  ;  65 /lA,  1 39 ;  45 /d 
509;  59  Jd.,  25;  64  Jd.,  188;  OS  Jd.,  126;  44  /,/.,  128;  4 
Id.,  1,34;  57  Jd.,  273;  10  Fed.  R,  243;  03  Oa.,  762;  5 
Jd.,  685;  57  M..  179;  60  Jd.,  456;  62  Jd.,  742  3;  6 
M.,eei;  .31  Am.  R.,  591-2,  ,S.  C.  2  Lea.,  113;  32  Am.  R 
119  and  note,  1 23 ;  69  Ga.,  687;  45  Jd..  164 ;  Code  §3755 
21  Ga.,  46;  1  Kelh/,  68;  65  Ga.,  245;  69  Jd.,  825;  1  la 
134;  42  Jd.,  287-323;  45  Jd.,  144;  Code,  §3400;  63  On 
631 ;  67  Jd..  3.50 ;  62  Id.,  241 ;  58  Id.,  583 ;  41  Id.,  331 ;  5 
W.,  99;  46 /.A,  164;  1  &//,/.  392;  69  Ga.,  722;  66  /« 
398;  44  Id.,  184;  8  WlieaL.^OS;  65  Ga..  221,  386;  68  Id 
«28;  Code,  §3170;  56  Gn.,  210;  66  .'d.,  .398,  6.30,  102; 
Pet.,  36 ;  8  Wheat,  ,335-354 ;  e,3Ga.  56 ;  28  Id.,  543 ;  Cod 
§1,  par.  4  ;  69  Oa.,  437;  64  Id.,  184 ;  16  Reporter,  737 ; 
Allen,  387  ;  100  11.  S.  R.,  239 ;  91  Id.,  29 ;  96  /,/.,  268 ;  10 
Id.,  274-279 ;  66  Oa.,  203-207 ;  68  Id.,  004 ;  19  Wall.,  6C( 
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Code,  ^2770 ;  61  Ga.,  69 ;  54  Ga.,  119 ;  55  /./.,  229 ;  59  Id,, 
240;  69  /rf.,  773;49  /</.,  604,  57  7rf.,  333;  65 /d.,  123; 
15  Id.,  128;  50  Id,  508,  381 ;  29  //.,  700;  16  /</.,  591 ;  42 
1(1,  689;  101  U.  S.,  14;  100  Jd..  239;  Code  §2785;  4  6a., 
287;  51  Id.,  17;  8  /rf.,  421 ;  66  Id.,  651 ;  69  Id.,  627;  63 
Id.,  479  ;  53  Id.,  227 ;  56  Id.,  138 ;  3  Wall.,  345 ;  59  Ga,, 
355;  66  Id.,  148,  398,  638;  U.  S.  Rev.  Stat,  §§5197,  5200, 
5198 ;  96  U.  S.,  268;  104  Id.,  271 ;  Code  §2051 ;  7  Am.  R, 
156;  2  Am.  Dec,  155;  13  Am.  Dec,  710;  9  Neb.,  11;  68 
Oa.,  629;  Code,  §§3654, 1970  ;  56  Ga.,  165;  103  U.  S.  99; 
98  Id.,  624;  16  Reporter,  449;  59  Ga.,  105;  65  Id.,  210; 
15  LL,  501 ;  59  Id.,  25 ;  15  Reporter,  699;  68  Oa.,  126  ;  49 
Id.,  490 ;  66  M,  X02 ;  Code  §4286. 

Blandford,  Justice. 

• 

The  bank  sued  OaTiniaghara  on  a  promissory  Tiote,  to 
which  action  the  defendant  pleaded,  in  substance,  that  the 
note  was  given  to  Warren,  Wallace  &  Co.,  the  payees,  to 
make  good  and  pay  any  losses  that  might  accrue  in  a  certain 
wagering,  gambling,  immoral  and  illegal  contract  for  the 
purchase  of  certain  cotton,  with  the  intention  and  under- 
standing by  both  parties  that  the  cotton  was  not  to  be  de- 
livered to,  or  received  b}'^,  defendant ;  that  there  was  to*be 
a  settlement  at  a  future  day,  when  the  defendant  was  to 
receive  or  pay  the  difference  between  the  contract  price 
and  the  market  price  on  the  day  the  settlement  was  to  be 
made,  etc  This  plea  was  demurred  to  by  the  plaintiff, 
and  the  court  sustained  the  demurrer,  upon  the  ground 
that  the  plea  did  not  aver  that  plaindflf  was  not  a  bona  fide 
holder  of  the  note  sued  on  before  due,  and  without  notice, 
the  note  being  payable  to  Warren,  Wallace  &  Co.,  and 
due  twelve  months  after  date ;  and  dismissed  defendant's 
plea.  To  this  ruling  the  defendant  excepted,  aud  the 
same  is  now  here  assigned  as  error. 

It  ift  manifest  that  the  consideration  of  the  .-rote  sned  on 
is  for  and  on  account  of  dealings  commonly  called  ''futures-*' 
Is  such  a  transaction  in  the  nature  of  gaming?  If  so,  then  the 
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lote  was  Toid  at  the  time  it  waa  given,  and  uosubeequt 
mnsaction  could  revive  or  give  vitality,  or  any  legal  val 
ty,  to  a  contract  thua  tainted  and  poisoned  at  its  birth. 
!ame  into  the  world  atill-boin.  though  odorous  with  crin 
tnd  no  subsetiuent  transactions  in  relation  theieto  coi 
cleanse  it  or  give  it  any  vitality,  into  whosesoever  hai 
it  might  come.  A  note  tainted  as  this  is  said  to  be  will 
considered  as  giving  notice  itself  of  its  illegal  and  crimii 
birth  and  origin,  to  whomsoever  it  may  come.  The  pi 
expressly  alleges  the  transaction  to  be  "a  wagering  a 
gaming  contract"  But  what  is  the  transaction  term 
"futures" !  It  is  this :  one  person  says  that  I  will  sell  y 
cotton  at  a  certain  time  in  the  future  for  a  certain  pri< 
you  agree  to  pay  that  price,  knowing  that  the  person  y 
deal  with  has  no  cotton  to  deliver  at  the  time,  but  w: 
the  understanding  that  when  the  time  arrives  for  delive 
you  are  to  pay  him  the  difference  between  the  mart 
value  of  that  cotton  and  the  price  you  agreed  lo  pay. 
cotton  declines,  and  if  cotton  advances,  he  is  to  pay  y 
the  difference  between  what  you  promised  to  give  a 
the  advanced  market  price.  If  this  is  not  a  speculati 
on  chances,  a  wagering  and  betting  between  the  parti 
then  we  are  unable  to  understand  the  transaction  A  b 
ting  on  a  game  of  faro,  brag,  or  poker,  cannot  be  mt 
hazardous, dangerous  or  uncertain.  Indeed,  it  may  be  si 
that  these  animals  are  tame,  gentle  and  submis.sive,  co 
pared  to  this  monster.  The  law  hascaged  them,  and  driv 
them  to  their  dens  ;  they  have  been  outlawed,  while  tl 
ferocious  beast  has  been  allowed  to  stalk  about  in  op 
mid-day,  with  gilded  signs  and  flaming  advertisements, 
lure  the  unhappy  victim  to  its  embrace  of  death  and  t 
siruction.  What  are  some  of  the  consequences  of  the 
speculations  on  "  futures  V  The  faithful  chroniclers 
the  day  have  informed  us,  as  growing  directly  out  of  the 
nefarious  practices,  that  there  have  been  bankruptcii 
defalcations  of  public  officers,  embezzlements,  forgerii 
larcenies,  and  death.    Certainly  no  one  will  contend  f 
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one  momc!iit,that  a  transaction  fraught  with  such  evil  < 
sequences  is  not  iminoiiil,  illegal,  and  contrary  to  pu 
policy.  In  the  case  of  Rudolph  vs.  Winters,  7th  Nebra; 
126,  the  Supreme  Court  of  that  state  held,  "that  a  cont: 
to  operate  in  grain  options,  to  be  adjusted  according  to 
diiference  in  the  market  value  thereof,  is  a  contract  ft 
gambling  transaction  which  the  law  will  not  tolerate. 
is  contra  bonos  mores.,  and  against  public  policy." 
recogni^^e  this  ruling  to  be  sound,  and  we  adopt  the  sa 
This  was  also  ruled  by  the  Supreme  Court  of  Illinois 
III,,  328;  likewise  in  Wisconsin,  55  Wis.,  '.i'A;  52  V 
693;  S3  111.,  3.3;  58  Iowa,  713;  Hawley  vs.  Bibb,Supri 
Court  of  Ala,,  Deer.  Term,  1881;  L.  Reporter,  173; 
Maine,  574;  llUuu,  473;  71  N.  Y.,  42(;;  56  /*..  2:<< 
Missouri  App.,  206 ;  39  Mich.,  337  ;  40  lb ,  432;  101  M; 
145 ;  7  Biss.,  640, 338 ;  S  Brad.,  467 ;  5  Moore,  571 ;  68  < 
124.  2!)6. 

The  Supreme  Court  of  Pennsylvania,  in  Bruce's  App 
55  I'enn.  State  R.,  238,  299,  Thompson,  J.,  delivering 
opinion  say,  "  Anything  which  induces  men  to 
their  money  or  property,  without  any  other  hope  of  rei 
than  to  get  for  nothing  any  given  amount  from  anothe 
gamblin;;-,  and  demoralizing  to  the  community,  no  ma 
by  what  name  it  may  be  called.  It  is  the  same,  whe 
the  promise  be  to  pay  on  the  color  of  a  card  or  the  fleet 
of  a  horse,  and  the  same  numerals  indicate  how  moc 
lost  or  won  in  either  case,  and  the  losing  party  has  recei 
just  as  miiih  for  the  money  parted  with  in  the  one  cas 
the  other,  viz.,  nothing  at  all.  The  lucky  winner  is 
course,  the  guiner,  and  will  continue  so  until  fickle  fori 
in  due  time  makes  liim  feel  the  woes  he  has  inflicted 
others.  All  gambling  is  immoral ;  the  losses  inciden 
the  practice  disclosed  •  •  •  have  contributed  more  tc 
failures  and  embezzlements  of  public  officers,  cl( 
agents,  and  others  acting  in  fiduciary  relations,  public 
private,  than  any  other  known,  or,  perhaps,  all  o 
causes;  that  in  the  train  of  its  eviis  there  is  avastam< 
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of  misery  and  sufTering  by  persons  entirely  guiltless  of  anj 
participation  in  the  cause  oi'it."  To  our  mind,  this  is  i 
true  statement  of  the  transaction  set  forth  in  the  pleas  o: 
the  plaintiff  io  error;  nothing  that  we  could  say  wouK 
add  to  the  picture  so  ably  drawn  by  the  learned  judge 
See  also  68  lb.,  173  ;  89  lb.,  89 ;  87  lb.,  63. 

It  is  insisted  by  the  able  and  distinguished  counsel  foi 
tiie  defendant  in  error  that,  as  the  bank  was  a  bona  fidi 
purchaser  before  due,  without  notice  of  the  consideratior 
of  the  note  sued  on,  they  are  protected  from,  and  noi 
affected  by,  the  defence  set  up  by  plaintiff  in  error. 

To  this  position  our  Code,  §2753,  is  a  sufficient  reply 
it  is  provided  as  follows :  "  Gaming  contracts  are  void,  anc 
all  evidences  of  debt  orincumbriinces  or  liens  on  propertj 
executed  upon  a  gaming  consideration,  are  void  in  th< 
hands  of  any  person."  68  Oa.,  12-t,  296 ;  Code,  g-2785 ;  Qi 
Ga.,  131;  I  Daniel  on  Negotiable  Instruments,  §807. 

While  it  is  true  that  this  court  has  decided  that  an  ageni 
may  recover  from  his  principal  moneys  expended  in  thi 
purchase  of  cotton  futures  for  him  at  his  instance  and  re 
quest,  it  will  be  observed  that  the  present  ca^e  does  noi 
iuvolve  Ihe  principle  so  decided.  See  45  Ga.,  501 ;  59  lb. 
26;  61  lb.,  184.  We  are  not  prepared  to  say  that  we  wil 
be  bound  in  the  future  by  the  decisions  last  referred  to 
when  the  same  are  reviewed  as  the  law  directs,  or  whai 
our  judgment  may  be  upon  such  consideration.  The  judg 
ment  of  the  court  below  sustaining  the  demurrer  to  Ih* 
pleas  of  the  plaintiff  in  error,  the  defendant  below,  is  re 
versed. 

Judgment  reversed 
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1.  Though  one  may  be  a  train-hand  in  the  employment  of  a  railroad, 
if  he  is  injured  without  fault  uii  his  part  by  the  negligence  and 
carelessness  of  other  agents  of  the  company,  lie  may  recover. 

(a.)  Where  a  conductor  in  charge  of  a  train  ordered  a  train-hand  under 
him  to  step  from  the  cars  while  in  motion,  in  order  to  couple  cars 
standing  on  a  side  track  to  the  main  body  of  the  train,  coupling 
being  a  part  of  his  business,  the  obeying  of  such  order  will  not 
prevent  a  recovery  by  him  for  an  injury,  if  he  used  all  reasonable 
care  and  skill  in  so  doing. 

2.  The  defendant  filed  no  plea  to  the  jurisdiction  of  the  court,  and  no 
.  issue  was  therefore  made  as  to  the  venue.     Were  it  otherwise,  the 

testimony  showed  that  the  injury  was  done  at  Barnesville,  near  the 
depot ;  and  this  court  will  take  judicial  cognizance  of  the  fact  that 
Barnesville  is  in  Pike  county. 

3.  There  was  no  error  in  rejecting  the  testimony  of  a  witness  that 
"any  person  with  ordinary  care  could  have  gotten  ofiTover  the  skids 
where  plaintiff  did,  jvithout  being  hurt."  This  was  a  conclusion 
which  the  jury  might  find,  but  was  not  for  the  witness  to  state. 

4.  It  was  proper  to  reject  the  testimony  of  witnesses  that  if  one  obeys 
the  order  of  a  conductor  and  gets  off  a  moving  train  ''he  does  it  at 
his  own  risk."  Witnesses  must  testify  to  facts;  the  court  will 
give  the  law. 

6.  The  seventh  ground  of  the  motion  is  covered  by  the  third  head- 
note  above. 

6.  Where  a  witness  testified  that  he  did  not  know  what  the  rules  of 
the  company  were,  but  proposed  to  state  that  formerly  he  was  an 
officer  of  the  company,  and  that  no  conductor  or  other  officer  had 
the  right  to  order  an  employe  to  get  on  or  off  a  moving  train,  and 
that  if  such  order  were  given,  the  employe  would  not  be  required 
to  obey  it,  such  testimony  was  properly  rejected. 

7.  It  is  not  matter  for  expert  testimony  to  show  that  no  railroad  em- 
ploy 6  is  required  to  get  on  and  off  a  train  while  in  motion ;  that 
neither  the  conductor  nor  any  other  officer  can  require  an  employe 
to  get  on  and  off  a  moving  train,  and  that  if  such  order  is  given, 
the  employ^  is  not  required  to  obey  it. 

(a.)  Whether  or  not  the  conductor  had  the  right  to  give  the  order  or 
the  plaintiff  was  required  to  obey  it,  the  former  did  give  the  order 
and  the  latter  obeyed  it.  Under  the  fa'.'ts,  the  act  of  the  conductor 
was  that  of  the  corporation,  and  the  latter  cannot  escape  responsi- 
bilitv  on  account  of  its  own  wrong. 

(5.)  Whether  it  be  the  fault  of  an  employe  to  obey  an  order  of  his 
superior,  depends  upon  whether  it  would  be  rash  and  dangerous  to 
do  so,  and  where  there  was  no  apparent  danger  in  so  doing,  it  would 
not  be  fault  on  his  part.  - -- 
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S.  The  opinion  of  a  witness  as  to  matlera  of  fact  is  not  Bdmiesible  i 
evideDce. 

i.  Where  plaintiff,  a  man  of  twenty-three  years  of  age,  was  greatl 
wounded  and  bruised,  sulTering  great  pain  for  a  lon^  time,  and  b( 
inif  compelled  to  hare  his  right  hand  amputated  above  the  wris 
a  verdict  of  $4,700  was  not  only  not  ejce^give,  but  was  quite  mot 
erate. 

]0>  The  rerdict  was  not  contrary  to  the  charge  of  the  court  contair 
ins  the  taw  of  the  case. 

11.  Where  a  principle  of  law  has  been  given  in  the  general  charge  a 
favorably  to  the  excepting  party  as  it  could  expect,  a  failure  to  giT 
the  principle  when  embodied  in  a  subsequent  request  will  not  wor 

la.)  Opinion  of  JaclcBon,  J.,  in  63  Oa.,  181,  adopted  and  a; 
Droved. 

1^  The  court  is  not  bound  to'^ve  a  request  tn  charge  when  the  aam 
point  has  been  covered  by  hie  charge,  nor  t-hould  he  give  in  cbarg 
a  request  not  warranted  by  the  (acta  in  the  cose. 

13.  The  nineteenth  ground  is  covered  by  tbe  ruling  on  tbe  eigbteent 
grotlnd. 

14.  There  was  no  error  in  refusing  to  charge  that  "if  to  do  the  freigl 
business  it  was  necessary  to  use  a  pair  of  short  'skids'  for  the  hau 
ing  of  freight,  and  it  was  necessary  for  the  proper  handling  i 
freight  to  keep  the  '  skids  '  between  the  main  and  side  tracks,  an 
tbe  'skids'  were  kept  lor  such  purpose  in  a  usual  and  customat 
place,  the  plninlifT  cannot  recover."  If  the  injury  resulted  froi 
the  carelessness  and  negligence  of  ilefendant's  agents  in  lea v in 
these  "skids"  on  tlieroadway,  itcouldmakenodifference  whe.h« 
such  negligence  had  become  usual  or  customary. 

15.  There  was  no  error  in  refusing  to  charge  that,  if  among  differei 
modes  of  performing  his  duty,  some  of  which  were  safe,  plainti 
chose  one  which  was  lees  sate,  ho  took  the  risk  of  his  choici 
and  could  not  recover;  and  in  charging  instead,  that  this  was 
circumstance  for  the  jury  to  consider  with  the  other  facts  in  decic 
ing  whether  the  plaintiff  was  at  fault  or  not.  The  question  of  fau 
or  negligence  was  for  the  jury  alone,  and  wqs  fairly  submitted  t 

16.  The  twenty-second  ground  is  covered  by  the  fourteenth  heat 

17.  There  was  no  error  in  charging  that  if  "skids"  or  planks  wer 
placed  on  or  near  the  track  of  defendant's  road  when  the  injur 
occurred,  and  tbey  occasioned  the  injury  to  plaintiff  while  i 
obedience  to  orders,  and  without  fault  or  negligence  on  his  pan 
tbe  company  would  be  liable. 

IS.  The  charge  embraced  in  the  twenty-fourth  ground  was  right,  s 

already  held. 
19.  If  the  plaintiff  has  shown  the  defendant  to  have  been  negligen 
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to  defeat  a  recovery,  it  must  be  shown  that  he  was  likewise  negli- 
gent or  at  fault. 

20.  So  when  plaintiff  has  shown  injury  to  himself,  without  fault  on 
his  part,  it  would  be  incumbent  on  defendant  to  show  that  the  in- 
jury did  not  result  from  the  want  of  ordinary  and  reasonable  care 
and  diligence  on  the  part  of  its  servants  and  agents. 

21.  The  charge  complained  of  in  the  twenty-seventh  ground  was  war- 
ranted by  the  evidence. 

22.  As  no  special  damages  were  found  by  the  jury,  and  as  the  yerdict 
is  such  as  to  warrant  the  conclusion  that  no  such  damages  entered 
into  the  same,  the  defendant  was  not  hurt  by  a  charge  on  that  sub- 
ject. 

23.  The  charge  as  a  whole  is  unexceptionable,  and  the  parts  excepted 
to,  when  taken  in  connection  with  the  whole,  constitute  no  grounds 
of  error.  \ 

24.  The  judgment  beiiig  soatained,  the  crosB-bill  of  exceptions  is  dis- 
missed. 

November  0,  1883. 

Railroads.  Damages.  Negligence.  Ma^r  an.  Ser- 
vant. Venue.  Witness.  Evidence.  Charge  of  Oourt. 
Before  Judo:e  Branham.  Pike  Superior  Oourt.  October 
Term,  1882. 

DeBray  brought  suit  against  the  Oentral  Railroad  on 
account  of  an  injury  which  happened  to  him  while  em- 
ploj'^ed  by  defendant  as  an  extra  train-hand.  The  facts  are 
suflSciently  stated  in  the  first  division  of  the  decision.  The 
jury  found  for  the  plaintiff  $4,700.00.  Defendant  moved 
for  a  new  trial,  on  the  following  among  other  grounds: 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  evidence  failed  to  make  out  the  case 
of  the  plaintiff  as  alleged  in  his  declaration. 

(3.)  Because  the  court  ruled  out  a  portion  of  the  answer 
of  W.  A.  Tinsley  to  the  third  direct  interrogatory,  as  fol- 
lows :  "  And  any  person  with  ordinary  care  could  have 
gotten  off  over  the  skids  where  plaintiff  did  without  being 
hurt." 

(4.)  Because  the  court  ruled  out  a  portion  of  the  answer 
of  W.  A.  Tinsley  to  the  eleventh  cross-interrogatory,  as 
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follows:  [The  witness  testified  that  it  was  usual  for  J 
brakeman  to  jump  off  a  moving;  train  to  couple  cars,  whei 
tolj  to  couple,  and  then  added  the  sentence  ruled  out]— 
'■but  he  does  it  at  his  own  risk  and  the  risk  of  his  life.' 

(5.)  Because  the  court  ruled  out  a  portion  of  an  answei 
of  R.  Schmidt  to  a  cross-interrogatory,  as  follows:  "Ht 
does  scat  his  own  risk,"  [that  is,  gets  off  a  moving  train 
if  so  ordered  by  the  conductor.] 

(6.)  Because  the  court  niled  out  a  portion  of  an  anewe] 
of  R.  Schmidt  to  a  cross-interrogatory,  as  follows :  "  A  per 
son  using  ordinary  care  can  pass  over  them  (referring  U 
skids  lying  between  the  track)  with  perfect  safety.  It  ii 
true  that  a  person  can,  with  ordinary  care,  get  off  or  on  i 
moving  train  passing  over  such  skida  with  perfect  safety 
It  is  habitually  done." 

(7.)  Because  the  court  erred  in  ruling  and  deciding  as  fol 
lows:  A.  J.  Whitfi,  a  witness  for  defendant,  stated  that  h« 
was  president  of  the  Macon  &  Western  railroad  for  aboui 
nine  years,  commencing  in  1805,  and  while  he  was  presi 
dent  he  made  and  had  printed  about  one-third  of  the  rule 
book  that  was  put  in  evidence  by  the  plaintiff,  the  balance 
of  the  book  being  made  since  he  went  out  of  office  (whicl 
rule-book  plaintiff  proved  by  R.  Schmidt  was  in  force  a 
the  time  plaintiff  was  injured).  This  rule-book  does  not  con 
tain  all  of  the  orders  and  instructions  that  are  given  U 
employes,  but  certain  general  rules  for  their  guidance 
Defendant  then  proposed  to  prove  by  White  that  no  conduc 
tor  or  other  officer  had  the  right  to  order  an  employ^  U 
get  off  or  on  a  moving  train,  and  if  such  order  was  given 
the  employ^  could  not  be  required  to  obey  it. — The  cour 
ruled  that,  as  the  witness  did  not  know  what  the  rules  wen 
at  the  time  of  the  accident,  and  proposed  to  testify  wha 
they  were  at  the  time  he  was  in  office,  he  could  not  do  so 
and  rejected  the  evidence. 

(8.)  Because  the  court  erred  in  ruling  and  deciding  ai 
follows :  Defendant  proved  by  A.  J.  White  that  he  was  ai 
expert  in  all  the  departments  of  railroading,  and  then  pro 
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posed  to  prove  by  him  that  no  employ^  was  required  to 
get  off  or  on  a  moving  train,  and  that  neither  the  conduc- 
tor nor  any  other  person  could  require  him  to  do  so,  and 
if  such  order  were  given,  the  employ^  would  not  be  re- 
quired to  obey  it. — This  proposed  proof  was  rejected  by 
the  court. 

(9.)  Because  the  court  erred  in  ruling  and  holding  as 
follows :  A.  J.  White  testified  that  the  lantern  plaintiff 
used  was  furnished  him  that  he  might  see  how  to  perform 
his  duties  with  safety  to  himself;  that  he  knew  the  char- 
acter of  the  lantern.  Defendant  then  offered  to  prove  by 
the  same  witness  that  a  person  in  getting  off  a  train  could, 
by  the  light  of  the  lantern,  readily  see  any  object  near  the 
track;   which  proposed  proof  the  court  rejected. 

(10.)  Because  the  verdict  is  excessive,  it  being  for  an 
amount  much  larger  than  the  plaintiff  would  be  entitled 
to  recover  under  the  evidence. 

(11.)  Because  the  verdict  is  contrary  to  the  following 
charge  of  the  court:  "If  you  believe  from  the  evidence 
that  plaintiff  got  off  the  car  in  a  careless  manner  that  was 
calculated  to  throw  him  to  the  ground,  and  if  the  manner 
of  getting  off  contributed  to  his  fall,  he  cannot  recover." 

(12.)  Because  the  verdict  is  contrary  to  the  following 
charge  of  the  court :  "  If  you  believe  from  the  evidence 
that  plaintiff  could  have  remained  on  the  train  until  it 
was  stopped,  and  if  you  believe  he  got  off  while  the  train 
was  in  motion,  and  if  you  believe  that  such  act  was  at  his 
own  risk,  then  he  cannot  recover." 

(13.)  Because  the  verdict  is  contrary  to  the  charge  of 
the  court :  "  If  you  believe  from  the  evidence  that  the 
plaintiff  knew  the  cab  on  which  he  was  would  stop  near 
where  he  had  to  do  his  work,  and  if  you  believe  plaintiff 
could  have  got  off  at  such  a  place  with  perfect  safety,  and 
if  you  believe  plaintiff  got  off  before  the  cab  reached 
that  place,  and  while  the  car  was  in  motion,  and  if  yoQ 
believe  from  the  evidence  that  plaintiff  took  the  risk  of 
getting  off  the  moving  train,  then  he  cannot  recover,  no 
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matter  how  you  construe  the  direction  giv3n  the  plaintilT 
by  the  conductor." 

(14.)  Because  the  verdict  13  contrary  to  the  following 
charge  of  the  court :  "  If  you  believe  from  the  evidence 
that  the  manner  of  getting  off  the  train  contributed  in 
any  way  to  his  injury,  tlien  plaintiff  cannot  recover." 

(15.)  Because  the  verdict  is  contrary  to  the  following 
chaise  of  the  court:  "If  you  believe  from  the  evidence 
that  plaintiff  was  furnished  with  a  lantern  for  the  purpose 
of  enabling  him  to  perform  his  duties ;  that  it  was  hia  duty 
fo  use  the  care  of  a  prudent  man  in  trying  to  discover 
whether  or  not  there  were  obstructions  near  the  track, 
and  if  you  believe  from  the  evidence  that  the  plaintiff,  by 
a  prudent  use  of  his  lantern,  could  have  discovered  and 
avoided  the  obstructions,  and  if  he  failed  to  use  his  lantern 
with  the  care  of  a  prudent  man,  then  he  cannot  recover." 
(16.)  Because  the  court  refused  to  charge  the  following 
request:  "  If  plaintiff  contributed,  either  immediately  or 
remotely,  directly  or  indirectly,  to  his  injury,  then  he  can- 
not recover,  regardless  of  the  position  of  the  skids  or  any 
other  negligence  of  defendant's  agents," 

(17.)  Because  the  court  refused  the  following  request: 
"And  although  you  may  believe  that  the  plaintiff  was 
directed  by  the  conductor  to  get  off  at  the  place  where  he 
left  the  car,  while  the  car  was  in  motion,  he  cannot  plead 
the  order  of  the  conductor  as  an  excuse  for  the  act,  if  the 
act  was  one  attended  with  danger  and  the  doing  the  act 
put  him  in  fault.  The  order  of  a  superior  could  not  pro-: 
tect  him." 

(18.)  Because  the  court  refused  the  following  request 
"  It  would  be  the  duty  of  an  employ^  connected  with  the 
running  of  a  freight  train  to  know  what  tools,  imple- 
ments, or  appliances  are  used  in  conducting  the  business 
of  handling  freights,  and  where  such  tools,  implements  or 
appliances  are  kept ;  if  kept  at  any  particular  place,  or  at 
or  about  any  particular  locality,  and  if  plaintiff  was  a 
traio-hand  on  defendaQfa  train,  aad  if  the  defendant  had 
V  71-27 
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kept  short  skids  for  their  use  and  kept  them  at  or  near  a 
certain  place,  it  was  the  duty  of  the  plaintiff  to  look  for 
them,  and  he  would  be  charged  with  a  knowledge  of  their 
presence  at  such  a  place." 

(19.)  Because  the  court  refused  to  charge  the  following 
request :  "  If  to  do  the  freight  business  it  was  necessary  to 
keep  a  pair  of  short  skids  for  the  use  of  the  hands  em- 
ployed to  handle  the  freight,  and  if  it  was  necessary  for 
the  proper  handling  of  freight  to  keep  the  skids  between 
the  main  and  side  tracks,  then  if  the  skids  were  kept  for 
such  purpose  and  in  a  usual  and  customary  place,  plaintiff 
cannot  recover." 

(20.)  Because  the  court  refused  to  charge  as  follows: 
"  If,  among  different  modes  of  performing  his  duty,  some 
of  which  were  safe,  the  plaintiff  chose  one  less  safe  or 
more  dangerous,  he  took  the  risk  of  his  choice,  although 
other  servants  did  likewise ;  and  if  you  so  believe,  plaintiff 
cannot  recover."  But  the  court  modified  the  request  as 
follows:  "If  among  different  modes  of  performing  his 
duty,  some  of  which  were  safe,  the  plaintiff  chose  one  less 
safe  or  more  dangerous,  then  you  will  take  this  circum- 
stance into  consideration  with  all  the  other  facts  in  the 
case,  in  deciding  whether  the  plaintiff  was  at  fault  or  not. 
It  is  for  you  to  determine  from  the  evidence  whether 
plaintiff  took  the  risk  in  getting  off." 

(21.)  Because  the  court  refused  to  instruct  the  jury  as 
follows:  "'If  you  believe  from  the  evidence  that  skids 
were  kept  between  the  main  and  side  tracks  before  and 
at  the  time  plaintiff  was  employed  by  the  defendant,  and 
if  you  believe  they  were  necessary  in  order  to  perform 
the  work  of  discharging  or  receiving  freight,  then  plaintiff 
assumed  the  risk  of  the  premises  as  he  found  them." 

(22.)  Because  the  court  instructed  the  jury  as  follows: 
"  If  you  believe  from  the  evidence  that  skids  or  planks 
were  placed  on  or  near  the  track  of  defendant's  road  where 
the  injury  complained  of  occurred,  and  that  such  planks 
or  skids  occasioned  said  injury  to  the  plaintiff  while  per- 
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forming  Ijia  dueiej  in  obedience  to  orders  and  witho 
fault  or  neglect  on  his  part,  then  I  charge  you  the  li 
fendant  would  be  liable." 

(23.)  Because  the  court  charged  as  follows :  "  If  11 
conductor  directed  the  plaintilf  to  get  off  the  train  whi 
il  was  in  motion,  and  lie  got  olT  while  in  the  performan 
of  his  duty  as  he  was  directed  to  do,  then  the  defendai 
IS  estopped  to  deny  the  plaintiiT's  right  to  get  off,  ai 
cannot  set  up  as  a  part  of  his  defence  the  claim'  Ih 
plainlifT  was  not  bound  to  obey  the  conductor's  orders." 
(24.)  Because  the  court  charged  as  follows  ■  » If  it  ai 
peais  from  the  plaintiff's  evidence  that  defendant  w, 
negligent,  the  <i»i„  is  on  the  defendant  to  show  that  th 
plainUff  is  also  at  fault,  in  order  to  defeat  a  recorerv." 

(25.)  Because  the  court  charged  as  follows :  "If  th 
plainti/r  has  shown  that  he  was  not  at  fault,  then  the  ds 
fendant  must  show  that  the  in.iury  did  not  result  fror 
the  want  of  ordinary  and  reasonable  care  on  the  part  c 
nis  servants  and  agents." 

(2C.)  Because  the  court  charged  as  follows:  "If  the  ex 
Brci.se  of  ordinary  care  and  diligence  required  the  defend 
■nl's  agents  and  servants  to  place  the  skids,  after  usin 
Ihera,  on  the  platform  or  some  other  place  than  the  poin 
»here  they  were  left,  and  if  the  defendant's  agents  an. 
lervants  neglected  to  do  so,  and  left  the  skids  on  th 
Srouod  between  the  tracks  at  the  point  where  the  plainti 
rot  off,  and  if  this  was  not  the  usual  and  also  a  proper  plae 
o  leave  the  skids,  or  if  they  were  placed  in  an  unusual  r 
legligent  position  there,  then  the  plaintiff,  if  he  was  ii 
uredby  reason  thereof  and  was  without  fault,  would  I 
'ntitled  to  recover ;"— there  being  no  evidence  to  warrai 
'Uch  charge. 

(27.)  Because  the  court  ciiarged  as  follows;  "  Speoi 
lamages  are  such  as  actually  flow  from  the  act,  ai 
nust  be  proved  in  order  to  be  recovered,  such  as  the  ,su 
peon's  or  doctor's  bills,  the  cost  of  nursing  and  medicines 
-there  being  no  testimony  to  warrant  such  charge. 
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Tlio  motion  was  overruled,  and  defendant  excepted. 

Tlie  body  of  the  charge  given  by  the  court,  omitting 
structions  as  to  the  measure  of  damages,  the  form  of 
verdict,  etc.,  waa  as  follows  : 

"Tlie  pi aiotiff  brings  his  action  on  the  caae,  laying  bis  damagi 
forty  thousantl  dollars,  ami  says  that  on  the  11th  of  September,  1 
defendant  was  running  its  train  over  the  rai'road  in  this  county, 
that  he  waa  employed  by  the  defendant  thereon  as  a  train-hand, 
that  the  defendant,  in  consideration  of  his  employment,  was  b( 
to  protect  him  against  injury  arising  from  the  carelessness,  negle 
im,  roi>er  conduct  of  its  other  employes,  and  from  all  defects  t 
road ;  that  plaintiff,  while  engaged  on  the  train  on  the  day  name 
a  train-hand  under  J.  0.  Waller,  the  conduetor  thereon,  and  whe 
had  reached  Barnesville,  was  ordered  by  Waller  to  get  off  the  I 
viih  liimandcouplecertaincars,thenontheaide-trackat  saidsta' 
to  the  train,  when  the  tra  nwasrunbackontheside-track.  Thati 
the  order  was  given  and  when  he  stepped  ofT,  the  train  was  mn 
alowly,  and  he  could  have  stepped  off  with  safety,  if  the  railroad 
been  then  and  there  unobstructed.  That  it  was  then  11  o'cloc 
night,  and  the  darkness  was  bo  great  he  could  not  see  any  obstruc 
then  and  there  on  the  road.  That  he  stepped  off  as  ordered,  exj 
inc  to  plant  hi  foot  on  level  ground,  but  instead  thereof,  strui 
p:iirof  skids,  thred  by  t«n  inches  wide  and  nine  feet  long,  placed 
upon  the  other,  which  the  defendant  carelessly  and  negligently 
mitted  to  be  left  upon  ita  roadside,  when  the  skids  ought  to  1 
been  on  the  platform  at  the  depot,  and  when  It  waa  the  dnty  of 
defendant  to  have  kept  the  road  free  from  obstructions.  That 
skids  turned  and  threw  him,  without  his  fault,  under  the  rear  cs 
the  train.  That  he  was  permanently  injured  thereby.  That  his 
was  cut  off,  and  had  to  be  amputated  a  second  time  to  save  his  I 
and  that  he  suffered  great  pain,  and  still  suffers  by  reason  of  the 
jury ;  and  that  his  health  is  impaired  thereby.  That  he  was  a  yo 
man  twenty-three  years  old,  a.  machinist,  capable  of  making  a  I 
dred  dollars  a  month ;  that  hia  ability  to  labor  has  been  gre 
diminished ;  and  that  he  has  been  compelled  to  expend  large  ana 
money  for  surgical  and  medical  treatment  and  nursing.  To  this 
tion  the  defendant  fllea  the  general  issue,  which  is  a  general  de: 
of  the  plaintiff's  cause  of  action,  and  makes  the  isane  which  yon 
to  try.  The  defendant  also  claims  that  the  plaintiS's  duty  did 
make  him  get  off  a  moving  train.  That  he  was  not  bound  to  o 
the  conductor,  when  ordered  to  get  off  the  train  while  it  was  in  ] 
tion,  and  if  he  did  get  off,  he  did  so  at  his  own  risk.  (2.)  That 
got  off  at  an  improper  place,  in  an  improper  manner  and  in  an ; 
skillful  way,  and  in  such  a  way  as  to  be  thrown  by  the  impetus  p 
his  body  by  the  motion  ot  the  caro.     (3.)  That  skids  were  at  U 
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accustomed  and  proper  place,  in  bctwuen  the  side-track  and  tlie  mail 
track,  lengthwise  tlie  road,  opposite  tlic  aide-door  of  t1ie  depot.  (4. 
^Utt  he  was  provided  with  a.  lanteru,  and  by  a.  proper  aud  reaaonabl 
D6e  ot  it  could  have  seen  how  to  get  off,  and  oiuld  have  gotten  ol 
safety,  ana  that  be  negligently  used  hi^  lantern.  (5.}  That  pluintil 
did  not  fail  on  the  akida,  and  that  piamiiS*  was  injured  by  hie  owi 
fault,  and  not  by  defendant'^  negligence.  That  plaintifTs  fault  con 
tributed  to  the  injury;  and  that,  for  these  reasons,  plaintiff  canno 
recover.  Tbe  plaintiff  replies  that  he  was  not  at  fault,  and  that  hi 
fault  did  not  contribute  to  the  injury,  but  that  his  injury  was  the  re 
mltot  defendant's  negligence.  This  is  the  question  fur  you  to  try 
I  will  first  give  you  in  charge  some  requests  made  by  counsel  fo 
ptaintifi  and  defendant.  (The  court  then  charged,  at  requcstof|daiii 
tiff)  ;  ii  IS  the  duty  of  radroad  companies  in  this  state  to  keep  thei 
tracks  clear  oi  objecta  and  structures  which  unnocessarily  expose  t 
danger  their  empioyf  i  in  the  eiecutioa  of  thoir  duties,  and  if,  in  con 
sequence  oi  neglect  of  thai  duty,  an  employ^,  who  is  without  fault,  1 
injored,  the  company  would  bti  liable  for  tbe  injury.  If  you  believ 
from  the  evidence  that  skids  or  planbs  were  placed  on  or  near  tb 
trnck  ol  defendant's  road  where  the  injury  complained  ot  occurred 
and  that  said  planks  or  skids  occasioned  said  injury  to  tho  plainlil 
white  performing  his  duty  in  obedience  to  orders,  and  without  faul 
or  neglect  on  his  part,  then  I  charge  you  the  defendant  would  he  lia 
ble  to  the  plaintiff,  without  an  order  from  tbe  conductor,  was  ii 
tbe  usual  discbarge  of  his  customary  duties,  and  was  injured  witliou 
fault  or  negligence,  and  be  was  free  from  fault,  and  was  injured  b; 
the  fault  or  negligence  of  the  company  or  his  eo-employ^s,  then  h 
may  recover.    <This  closes  plaintiff's  requests. ) 

(The  court  then  cb?.rged,  at  the  request  of  defendant:)  "Ifyouheliev 
from  the  evidence  that  the  plaintiff  got  off  tbe  car  in  a  careless  man 
ner  that  was  calculated  tc  throw  him  to  the  ground,  and  if  themanne 
of  getting  off  caused  him  his  fall,  be  cannot  recover,  if  you  believi 
bom  the  evidence  that  tbe  plaintiff  got  off  tho  train  while  in  niotion 
and  was  hurt,  and  if  you  believe  that  such  an  act  was  one  not  rc<iuirei 
by  the  railroad  company,  but  if  it  was  an  act  in  which  the  plaintil 
took  the  risk  of  his  act,  then  he  cannot  recover.  If  you  oelieve  Iron 
the  evidence  that  plaintiff  could  have  remained  on  tho  train  until  i 
was  stepped,  and  if  }ou  believe  from  the  evidence  that  ho  got  of 
while  the  train  was  in  motion,  aud  if  you  beiieve  from  the  evidenc< 
that  Boch  an  oct  was  at  his  own  risk,  thenjio  cannot  recover.  Ityoi 
believe  from  the  evidence  that  plaintiff  kiicw  that  the  car  on  wliicl 
he  was  would  stop  near  where  he  was  to  perform  his  work,  and  if  a 
such  place  be  could  have  gotten  from  the  car  with  sa'ety,  and  i 
plaintiff  got  off  before  the  train  reached  that  point,  and  while  tbi 
train  was  in  motion,  and  if  you  believe  from  the  evidence  that  plain 
tlfl  took  the  risk  of  getting  off  th3  moving  train,  then  be  cannot  re 
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cover,  no  matter  how  you  may  construe  the  directions  given  the 
plaintiff  by  the  conductor.  In  determining  whether  the  plaintiff  was 
directed  by  the  conductor  to  get  off  at  the  place  where  he  did,  you 
will  look  to  the  evidence  to  see  where  the  plaintiff's  work  was  to  be 
performed  that  the  conductor  required  of  him,  and  to  all  the  evidence 
touching  the  order  given  him  by  the  conductor,  and  in  this  way  deter 
mine  whether  the  directions  given  him  by  the  conductor  merely  in- 
dicated to  him  where  he  was  to  work,  or  if  it  was  an  order  to  him  to 
get  off  at  that  place  where  he  left  the  car. 

"The  law  is  that  railroad  companies  shall  not  keep  unnecessary  ob. 
stacles  on  or  near  the  track.  This  does  not  mean  that  the  track  mast 
be  kept  absolutely  clear  of  every  obstacle,  but  simply  that  no  un- 
necessary obstacles  shall  be  left  on  or  near  the  track.  In  determin- 
ing whether  the  keeping  of  skids  between  the  main  and  side-tracks 
was  reasonable  or  unreasonable  obstructions,  you  should  look  to  the 
necessity  for  keeping  them  at  that  place,  and  the  length  of  time  the 
practice  had  been  to  keep  them  at  that  place,  and  whether  or  not 
they  had  ever  proved  to  be  unnecessary  obstructions,  and  from  a!l 
the  facts  say  whether  t^e  keeping  of  the  skids  between  the  main  and 
side-tracks  was  an  unreasonable  obstruction.  If  you  believe  from 
the  evidence  that  the  manner  of  plaintiff's  getting  off  the  train  con- 
tributed in  any  way  to  his  injury,  then  plaintiff  cannot  recover.  If 
among  different  modes  of  performing  his  duty,  some  of  which  were 
safe,  the  plaintiff  chose  one  less  safe  or  more  dangerous,  then  yon 
will  take  this  circumstance  into  consideration  with  all  the  other  facts 
in  the  case,  in  deciding  whether  the  plaintiff  was  at  fault  or  not.  It 
is  for  you  to  determine  from  the  evidence  whether  the  plaintiff  took 
the  risk  of  getting  off.  If  you  believe  from  the  evidence  that  the  rail- 
road company  employed  a  surgeon  of  good  reputation  to  treat  the 
wound  of  the  plaintiff,  then  the  defendant  is  not  liable  for  unskillful 
surgery,  nor  could  the  unskillful  surgery  increase  the  claim  of  plain- 
tiff for  damages  against  the  railroad  company.  If  you  believe  from 
the  evidence  that  plaintiff  refused  to  have  his  hand  amputated  until 
gangrene  had  set  in,,  and  if  you  believe  from  the  evidence  that  such  a 
delay  revented  a  proper  amputation  at  first,  and  produced  the  ne- 
cessity for  A  second  amputation,  then  the  railroad  company  could  not 
be  held  liable  for  the  pain  and  suffering  of  such  second  amputation. 
If  you  believe  from  the  evidence  that  plaintiff  wus  furnished  with  a 
lantern  for  the  purpose  of  enabling  him  to  perform  his  duties,  then  it 
was  his  duty  to  use  the  care  of  a  prudent  man  in  trying  to  discover 
whether  or  not  there  were  obstructions  on  the  track.  And  if  you 
believe  from  the  evidence  that  plaintiff,  by  a  prudent  use  of  his  lan- 
tern, could  have  discovered  and  avoided  the  obstructions,  and  failed 
to  use  his  lantern  with  the  care  of  a  prudent  man,  then  he  cannoi 
recover.    (This  closes  defendant's  requests. ) 

If  the  plaintiff  is  shown  to  have  been  injured  1)7  defendant's  cars, 
and  if  he  was  at  that  time  an  employ^  of  defendant,  engaged  with 
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others  on  ronning  and  ox>erating  the  train,  and  the  injury  was  occa- 
sioned thereby,  then  in  order  to  make  a  prima  facie  case  against,  de- 
fendant, the  plaintiff  must  show  one  of  two  things,  either  that  the 
defendant  was  negligent  or  that  he  was  without  fault.  If  it  appears 
from  the  plaintiff's  evidence  that  defeiidant  was  negligent,  then  the 
onwi  is  on  defendant  to  show  that  the  plaintiff  was  also  at  fault,  in 
order  to  defeat  a  recovery.  If  the  plaintiff  has  shown  that  he  was 
not  at  fault,  then  the  defendant  must  show  that  the  injury  did  not 
lesuit  from  a  want  of  ordinary  and  reasonable  care  and  diligence  on 
the  part  of  its  servants  and  agents.  An  employ^  of  a  railroad  com- 
pimy  cannot  maintain  an  action  for  a  personal  injury,  unless  he  him- 
self is  free  from  fault.  Any  substantial  fault,  however  slight,  which 
contributes  to  the  injury  for  whicn  ne  sues  will  defeat  his  action.  To 
reoover,  he  must  be  blameless.  If  the  exercise  of  ordinary  and  rea* 
sonable  care  and  diligence  required  the  defendant's  agents  and  her- 
vants  to  place  the  skids,  after  using  them,  on  the  platform  of  the  do' 
pot,  or  at  some  other  place  than  the  point  at  which  they  were  left, 
and  if  the  defendant's  servants  and  agents  neglected  to  do  so,  and 
left  the  skids  on  the  ground  between  the  tracks  at  the  point  where 
the  plaintiff  got  off,  and  if  this  was  not  the  usual  place  and  also  a 
proper  place  to  leave  the  skids,  or  if  they  were  placed  in  an  unusaal 
and  negligent  position  there,  then  the  plaintiff,  if  he  was  injured  by 
reason  thereof,  and  was  without  fault,  would  be  entitled  to  recover. 

''You  will  determine  from  the  evidence  whether  the  plaintiff  was 
Bobject  to  the  conductor's  orders,  and  bound  to  obey  them,  or  not,  and 
also  what  order  the  conductor  gave,  if  any ;  whether  it  was  to  get  off 
the  train  while  the  train  was  in  motion  or  after  the  cars  had  stopped. 
If  the  conductor  directed  the  plaintiff  to  get  off  the  train  while  it  was 
in  motion,  and  he  got  off  in  performance  of  his  duty,  as  he  was  direct- 
ed to  do,  then  the  defendant  is  estopped  to  deny  the  plaintiff's  right 
to  get  off,  and  cannot  set  up  as  a  part  of  its  defence  the  claim  that 
the  plaintiff  was  not  bound  to  obey  the  conductor's  orders.  And  if 
in  getting  off  the  train,  if  he  so  got  off  while  it  was  in  motion,  in  obe- 
dience to  orders,  without  fault  on  his  part,  he  fell  against  the  ekids 
and  was  injured  thereby,  and  if  the  skids  were  improperly  and  neg- 
ligently placed  at  that  point  by  defendant's  agents  or  servants,  then 
the  plaintiff  would  be  entitled  to  recover.  But  if  the  plaintiff  was  at 
fault  in  getting  off  the  cars  while  in  motion,  when  he  ought  not  to  have 
done  so,  or  was  negligent  in  getting  off  in  an  improper  or  unsafe  man- 
ner, or  if  in  not  using  his  lantern  with  proper  or  reasonable  care,  or 
in  any  other  way,  and  his  fault  or  negligence  contributed  at  all  to  his 
own  injury,  then  he  cannot  recover.  Unless  the  plaintiff  was  free 
from  fault,  he  cannot  recover,  even  though  defendant's  agents  may 
have  been  negligent.  But  if  he  was  free  from  fault,  and  the  negli- 
gence of  defendant's  agents  caused  the  injmy,  he  would  bo  entitled 
to  recover.  The  court  cannot  express  or  intimate  an  opinion  as  to 
what  was  or  what  has  not  been  proved.    Negligence  is  a  question  itvp 
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the  jury.  And  you  are  to  decide  whether  it  was  the  duty  of  de 
ant's  aervants  and  agents  to  have  placed  the  skids,  after  osing  < 
on  the  depot  platform  or  at  some  other  p«nnt  than  that  at  which 
were  lett,  and  in  what  poaitioa  they  were  left,  and  whether  tb 
feadaat  was  negligent  in  leaving  the  skids  on  the  ground  at  the 
where  the  plaintiff  got  off,  if  they  were  left  there,  or  in  any 
way,  and  whether  this  or  any  other  act  of  the  defendant's  aer 
or  agents  was  the  cause  of  the  plaintiff's  injury,  or  whether  it  r 
ed  froni  plaintiff's  own  fault,  in  getting  off  the  train  wheo  he  i 
not  to  have  done  so,  or  in  getting  offin  an  improper  or  onsafe  ma 
or  in  not  using  his  lantern  with  practical  and  reasonable  care 
whether  his  own  fault  contributed  in  any  way  to  hia  own  injury 

A.  R.  Lawton  ;  John  I.  Hall  ;  J,  J.  Hunt,  for  the  < 
tral  Kailroud. 

Harkison  &  Pkbpi.es  ;  J.  F.  Reddino,  contra. 

Blasdfood,  Justice. 

The  defendant  in  error  broneht  hia  sction  on  the 
against  the  plaintiff  in  error  in  the  superior  court  of  ] 
county,  for  injuries  which  he  alleges  he  sustained  by  re; 
of  the  carelessness  and  negligence  of  defendant's'  serv! 

The  jury  found  a  verdict  in  favor  of  the  plajntilf, 
assessed  his  damages  at  forty-seven  hundred  dollars, 
defendant  moved  for  a  new  trial  upon  many  grouni 
error  alleged  in  the  motion.  The  court  overruled 
motion,  and  refused  the  new  trial  prayed  for,  and  def 
ant  excepted,  and  assigns  as  eiTor  this  judgment  of 
court  refusing  this  motion  for  a  new  trial,  and  prosec 
this  writ  of  error  to  have  that  judgment  of  the  courl 
low  reviewed  and  reversed. 

1.  The  first  two  grounds  of  the  motion  are  that 
verdict  is  contrary  to  the  law,  and  is  contrary  to  evide 
and  without  evidence  to  support  it,  and  they  will  be 
side  red  together. 

The  evidence  shows  that  the  plaintiff  was  employe 
a  special  or  extra  train,  hand  to  run  on  defendants  ca 
night  from  Atla.ita  to  Macon ;  that  his  business  vf 
put  on  and  off  brakes,  to  couple  and  uncouple  cars ; 
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hia  particalar  train  was  on  that  night  engaged  in  making 
ip  a  train  by  picking  up  such  cars  along  the  route  a.e  were 
:o  be  carried  to  Macon ;  that  when  the  train  was  approach- 
ng  Barnesville,  and  near  there,  while  the  train  was  mov- 
ing at  the  speed  of  from  four  to  six  miles  per  hour,  the 
plaintiff  was  directed  by  the  conductor  to  get  off  of  the 
:rain  with  him  and  go  to  the  side  track  near  the  depot  at 
Bamesville,  on  which  several  cars  were  placed,  for  the  pur- 
aose  of  coupling  them  to  the  running  train,  when  it  should 
96  backed  for  that  purpose ;  that  plaintiff  used  the  lamp 
ivhich  he  had,  and  got  from  the  train  carefully,  but  in 
iligbting,  bis  feet  came  in  contact  with  two  pieces  of  tim- 
3er  which  were  lying  crosswise  on  the  roadway  of  defend- 
mt ;  these  timbers  were  known  as  "skids"  which  were  used 
3y  defendant's  agents  in  loading  and  unloading  freight 
from  theircars.  The  timber  on  which  his  feet  rested  upon 
ilightingfrom  the  train,  turned  and  threw  him  against  the 
running  train,  whereby  he  was  greatly  hurt,  bruised,  and 
liis  right  hand  became  so  badly  mashed  and  mangled  that 
the  same  had  to  be  amputated  above  the  wrist,  and  that 
1  second  amputation  became  necessary  of  the  bone  of  the 
urn;  that  his  pain  and  suffering  was  very  great.  It  also 
ippeared  that  the  conductor  had  preceded  plaintiff,  and 
had  got  off  of  the  train  in  safety.  That  tiiis  accident  and 
injury  to  the  plaintiff  was  wholly  duo  to  the  skids  or  pieces 
of  timber  being  left  on  defendant's  roadway,  there  can  be 
no  doubt;  and  the  court  left  it  fairly  to  the  jury  to  say, 
from  the  evidence  submitted  to  them,  whether  the  defend- 
ant, in  leaving  this  timber  upon  its  roadway,  was  negli- 
gent or  not.  The  j  ury  found  that  the  defendant  was  neg- 
ligent  in  so  leaving  this  timber  upon  its  roadway,  and  we 
are  satisfied  with  this  finding. 

But  it  is  insisted  that  the  plaintiff  was  not  bound  tc 
obey  the  orders  of  the  conductor  to  get  off  of  the  trair 
before  the  same  had  ceased  running.  The  conductor  actet 
for  the  defendant  corporation ;  he  had  charge  and  coiu 
mand  of  the  train,  and  it  was  not  the  fault  of  plaintiiT  ii 
obeying  this  order,  and  defendant  cannot  set  up  the  wrong 
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ful  act  of  itself  or  agents  to  excuse  itself  from  liability  to 
one  who  merely  obeys  an  order  of  this  sort. 

That  the  plaintiff  used  all  reasonable  care  and  skill  in 
getting  from  the  train,  is  made  apparent  from  the  evidence 
of  the  plaintiff.  So  where  one,  though  he  be  a  train-haad 
and  in  the  employ  of  a  railroad  company,  is  injured  with- 
out fault  on  his  part,  by  the  negligence  and  carelessness  of 
other  agents  of  the  company,  he  is  entitled  to  recover  dam- 
ages for  injuries  thus  received  by  him.  The  first  two 
grounds  of  the  motion  were  properly  overruled  by  the 
court  below.    63  G^«.,  179. 

2.  The  third  ground  of  the  motion  is  that  the  evidence 
submitted  to  the  jury  did  not  make  out  the  case  of  the 
plaintiff  as  alleged  in  his  declaration. 

It  is  insisted,  upon  the  part  of  the  plaintiff  in  error,  that 
the  proof  did  not  show  that  the  injury  complained  of  was 
done  in  the  county  of  Pike,  the  venue  of  his  action. 

It  is  a  sufficient  reply  to  this  ground  in  the  motion  lo 
say  that  the  record  shows  that  defendant  filed  no  plea  to 
the  jurisdiction  of  the  court.  Without  this,  there  was  no 
issue  of  this  Idnd  made  in  the  court  below.  If  such  plea 
had  been  filed,  the  testimony  had  upon  the  trial  shows  the 
injury  had  been  sustained  by  plaintiff  at  Barnesville, near 
the  depot,  and  this  court  will  take  judicial  notice  that  the 
city  of  Barnesville  is  in  the  county  of  Pike. 

3.  The  fourth  ground  of  error  complained  of  in  the  mo- 
tion is  that  the  court  ruled  out  a  portion  of  the  answer  of 
W.  A.  Tinsley,  as  follows :  "  And  any  person  with  ordinary 
care  could  have  gotten  off  over  where  plaintiff  did  with- 
out being  hurt."  The  evidence  of  the  witness  ruled  out 
was  but  a  conclusion,  and  it  was  for  the  jury  to  find  this 
conclusion,  and  not  the  witness.  There  was  no  error  in 
rejecting  this  testimony.  36  Barb.,  201 ;  36  Iowa,  36, 473; 
78  111.,  3:i;  121  Mass.,  446. 

4.  The  fifth  and  sixth  grounds  of  the  motion  ynll  be 
considered  together.  The  court  refused  to  allow  W.  A. 
Tinsley  and  R.  Schmidt  to  testify  that  if  one  obeys  the 
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irder  of  a  conductor  and  gets  off  of  a  moving  train,  "  be 
loes  it  at  his  own  risk." 

To  allow  t«iitimony  of  this  kind,  would  be  to  allow  a 
Fitness  to  testify  what  the  law  is.  Witnesses  must  testify 
o  facts,  and  the  court  is  responsible  for  the  law.  There 
vasno  error  committed  upon  these  grounds.    8  Allen,  441. 

5.  The  seventh  ground  is  covered  by  the  ruling  on  the 
ourth  ground  above.     See  autiiorities  cited  thereunder. 

C.  The  eighth  ground  is  that  defendant  proposed  to  prove 
»y  one  A.  J.  Whit«  that  no  conductor  or  other  officer 
lad  tlie  right  to  order  an  employ^  to  get  off  or  on  a  niov- 
Dgtrain,  andif  such  orders  were  given,  the  employ^  would 
lot  be  required  to  obey  the  order.  This  testimony  was 
■ejected  by  the  court,  upon  the  ground  that  it  appeared 
rom  the  testimony  of  this  witness  that  he  did  not  know 
riiat  the  rules  of  the  company  were  at  the  time  of  the 
iccident,  and  proposed  to  prove  what  they  were  when  he 
ffas  an  officer. 

This  ruling  of  the  court  was  obviously  correct  upon  the 
Tound  he  put  it,  but  it  appears  that  this  testimony  was 
rrelevant  and  immaterial.  W^Ui/  et  al.,  ev''ra,  vs.  Oazan, 
i9  Ga.,  506. 

7.  The  9th  ground  is,  that  the  court  refused  to  permit 
^.  J.  White  to  testify  that  he  was  an  expert  in  all  depart- 
neuts  of  railroading;  that  no  employ^  is  required  to  get 
'ffor  on  a  train  when  it  is  moving;  that  neither  tlie  con- 
luctor  nor  any  other  officer  can  require  an  employii  to 
letolToron  a  moving  train  ;  and  if  such  order  is  given,  the 
;inploy6  19  not  required  to  obey  it. 

How  such  testimony  as  this  can  be  admissible,  even  by 
inexpert,  is  not  perceptible  to  this  court.  It  is  sufficient 
:osay,whetherornotthecondi:ctorhad  the  right  to  give  an 
)rder  to  plaintiff  to  get  off  of  the  train,  when  in  motion,  he 
lid  give  such  order,  and  whether  plaintiff  was  required  to 
ibey  it  or  not,  he  did  so  obey  the  order,  and  the  defendant 
-an  not  now  take  advantage  of  its  own  wrong,  and  thereby 
escape  the  responsibility  for  its  own  wrong  act,  committed 
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by  one  who  was  acting  for  it  to  such  an  extent,  under  the 
circumstance?,  as  to  make  the  act  of  the  conductor  the  act 
of  the  corporation.  Whether  it  be  the  fault  of  an  employ^ 
to  obey  an  order  of  his  superior,  depends  upon  whether  it 
would  be  rash  and  dangerous  to  do  so  •,  and  where  there 
was  no  apparent  danger  so  to  do,  it  would  not  be  fault  on 
nis  part.  The  case  of  the  Western  cfe  Atlantic  Bailroa^l 
Company  v8.  Wilson  covers  this  ground,  and  is  decisive  of 
it.    36  Barb.,  201 ;  Code,  §3868.* 

8.  The  10th  ground  of  the  motion  is  close  kin  to  the 
ninth  ground,  and  other  grounds  before  considered,  and  is 
mere  matter  of  opinion  of  the  witness,  which  the  court  did 
right  to  reject.    45  Iowa,  247. 

9.  The  nth  ground  of  the  motion  is,  "that  the  verdict  is 
excessive,"  but  why  is  not  stated  in  the  motion  A  sliglit 
review  of  the  testimony  brings  prominently  forth  the  facts 
tnat  plaintiff  had  lost  his  right  hand  above  the  wrist ;  that 
he  was  otherwise  greatly  wounded  and  bruij^ed ;  that  he 
suffered  great  pain  for  a  long  time ;  the  most  useful  mem- 
ber of  his  body  was  gone ;  that  he  is  a  young  man  just 
twenty-three  years  of  age  •  has  to  go  through  life  maimed, 
"shorn  of  his  fair  proportions,"  with  an  imagination  that 
he  is  whole,  but  with  a  reality  that  he  is  broken, — suffering 
continual  pain,  prospects  in  life  blighted.  Excessive  dam- 
ages are  such  damages  as  shock  the  moral  sense  to  such 
an  extent  as  to  lead  to  the  belief  that  the  jury  were  actu- 
ated by  undue  or  improper  motives  or  influences,  and  such 
does  not  appear  in  this  case.  The  damages  assessed  by 
the  jury  in  this  case  are  not  only  not  excessive,  but  are 
quite  moderate.  Code,  §§2947, 3067 ;  24  Oa.,  366  ;  10  lb., 
37;  30  /J.,  146. 

10.  The  rJth,  13th,  14th,  15th  and  16th  grounds  in  the 
motion  are  that  the  verdict  of  the  jury  is  contrary  to  cer 
tain  charges  of  the  court  therein  set  forth.  These  several 
grounds  are  covered  by  what  has  been  said  as  to  the  first 
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nd  second  grounds  in  the  motion.  Tlie  verdict  ia  not 
ontrary  to  the  law. 

11.  The  17th  ground  is  that  the  court  erred  in  refusing 
3  oharge  the  jury:  "If  plaintiff  contributed,  either  im- 
lediateiy  or  remotely,  directly  or  indirectly,  to  his  injury, 
lit?n  he  cannot  recover,  regardless  of  the  akids  or  any  other 
egligence  of  defendant's  agents." 

This  point  had  been  given  in  charge  to  the  jury  by  the 
ourt  before  the  request  was  made,  quite  as  favorably  to 
be  defendant  ae  it  had  a  right  to  expect,  and  the  same  ap- 
earain  the  13th.  13th,  1+tli,  15Ui  and  16th  grounds  of 
lie  motion  before  referred  to ;  besides,  we  are  not  prepared 
3  go  the  length  embraced  in  this  request,  but  we  adopt 
he  opinion  of  Jackson,  J.,  in  Central  Hallroad  vs. 
Titekell,  C3  Oa.,  181.  "  If  the  damage  was  caused  by 
nother  employ^  and  was  not  caused  by  the  fault  or  neg- 
gence  of  the  employ^  hurt,  then  he  may  recover." 
fi  ffo.,  196,  645.  This  request  is  in  the  language  of  the 
idge  who  delivered  the  opinion  of  the  court  in  Central 
iaclroad vs.  Mitchell,  which  was  but  argument  to  show 
lat  if  fault  was  attributable  to  an  employe  it  must  be  such 
i  contributed  to  the  injury ;  substantial  fault. 

12.  The  18th  ground  complains  that  the  court  should 
ave  instructed  the  jury  that  if  the  plaintiff  was  directed 
y  the  conductor  to  get  off  at  the  place  where  he  left  the 
ir,  while  the  car  was  in  motion,  lie  cannot  plead  the  order 
f  the  conductor  as  an  excuse  for  the  act ;  if  the  act  was 
De  attended  with  danger,  and  the  doing  of  the  act  put 
im  in  fault,  the  order  of  the  superior  could  not  protect 
im. 

The  court  had  charged,  as  embraced  in  the  14th  ground 
f  the  motion,  as  fully  on  this  point  as  he  was  required  to 
o,  and  it  was  not  error  to  refuse  to  further  charge  as  re- 
uest«d  in  this  ground ;  besides,  this  request  assumes  that 
he  order  of  the  conduct  or  was  unlawful  and  that  the 
laintiff  knew  it,  neither  of  which  appears  by  the  evi- 
ence  in  this  case.    The  court  is  not  bound  to  give  a  re- 
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quest  in  charge  to  the  jury,  when  the  same  poi: 
already  been  covered  by  his  charge  ;  nor  is  he  boui 
should  he  charge  a  jury  upon  a  request  not  warran 
the  facts  of  the  case.     56  Oa.,  196;  87  Mich..  485. 

13.  The  li)th  ground  of  error  ia  covered  by  wh 
already  been  said  in  reference  to  the  18th  grouD 
Wis.,  683;  29  10^3,14. 

14.  The  20th  ground  of  error  is  as  to  the  refusal 
court  to  instruct  the  jury,  "  If  to  do  the  freight  bi 
it  was  necessary  to  use  a  pair  of  short  skids  for  thi 
dling  of  freight,  and  it  was  necessary  for  the  prope 
dling  of  freight  to  keep  the  skids  between  the  mai 
side  tracks,  and  the  skids  were  kept  for  such  purpo; 
usual  and  customary  place,  plaintiff  cannot  recover, 
court  did  right  (o  refuse  this  request,  and  this  chi 
liable  to  the  objection  urged  to  the  charge  in  th 
ground,  besides  the  case  before  referred  to,  Central 
road  vs.  Mitchell,  63  Qa.,  ISl,  sustains  the  court 
injury  resulted  from  the  carelessness  and  neglige 
defendant's  agents  in  leaving  these  skids  on  the  ro^ 
it  could  make  no  difference  whether  such  negligen( 
become  usual  or  customary.  This  point  was  fully  ci 
by  the  general  charge. 

15.  The  21st  ground  of  error  is  that  the  court  et 
refusing  to  charge,  "  If  among  different  modes  < 
forming  !iia  duties,  some  of  which  were  safe.  plainti£ 
one  less  safe  or  more  dangerous,  he  took  the  risk 
choice,  although  olher  servants  did  likewise;  if  you 
lieve.  the  piainliff  could  not  recover;"  but  the  court 
Bed  the  request  as  follows :  *'  If  among  many  di 
modes  of  performing  his  duties,  wme  of  which  wei 
the  plaintiff  cho^e  one  less  safe  or  more  dangerous 
you  will  take  this  circumstance  into  consideration 
all  the  other  fact.?  of  the  case,  in  deciding  whetl 
plaintiff  was  at  fault  or  not;  it  is  for  you  to  det< 
from  the  evidence  whether  the  plaintiff  took  the  i 
not.*'    The  question  of  fault  or  negligence  on  the  ] 
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the  plaintiff  or  defendant  wa8  for  the  jury  alone,  and  the 
question  was  submitted  fairly  to  them  by  the  court,  and 
there  was  no  error  in  refusing  to  charge  as  requested  and 
^vjng  the  charge  complained  of.  Southern  Law  Review, 
col.  6,  p.  831. 

16,  The  22d  ground  of  error  is  substantially  the  same  as 
the  one  embraced  in  the  20th  ground,  and  the  (same)  re- 
[Diirks  are  applicable  to  this  latter  ground  as  have  been 
applied  to  the  20th  ground. 

17.  The  23d  ground  is  that  the  conrterred  in  charging  the 
inry,  "If  yoa  believe  from  the  evidence  that  skids  or 
planka  were  placed  on  or  near  the  track  of  defendant's 
road,  where  the  injury  complained  of  occurred,  and  said 
planks  or  skids  occasioned  said  injury  to  plaiiitilf,  while 
performing  his  duties  in  obedience  to  orders,  and  without 
rault  or  negligence  on  his  part,  then  I  charge  you  that  the 
defendant  wonld  be  liable."  This  charge  was  the  law  of 
this  case,  when  taken  in  connection  with  the  general 
:hnrge,  where  it  is  left  to  the  jury  to  find  whether  the 
leaving  the  skids  on  the  defendant's  road-way  was  negli- 
gence or  not,  as  will  be  seen  br  reference  to  the  case  above 
referred  to — 63  (?o.,  173 — and  is  fully  covered  by  that 
ease. 

IS.  The  charge  embraced  in  the  24th  ground  of  com- 
pl->int  is  right,  as  has  already  been  held.     37  Mich.,  205. 

19.  There  is  no  error  in  the  25th  ground ;  it  would  seem 
to  be  axiomatic  that  if  plaintiff  has  shown  defendant  to 
h&7e  been  negligent,  that  to  defeat  plaintiff,  it  must  be 
shown  that  he  was  likewise  negligent  or  at  fault.  5C  Ga., 
586;  58  2b.,  107,  485. 

20.  And  likewise  as  to  the  2fith  ground.  When  plaintiff 
has  shown  injury  to  himself,  without  fault  on  his  part,  it 
would  be  incambent  on  defendant  to  show  that  the  injury 
^id  not  result  from  the  want  of  ordinary  and  reasonable 
care  and  diligence  on  the  part  of  its  servants  and  agents. 
56  (?ffl.,  586;  58  /ft.,  107,  4S5. 

21.  The  27th  ground  complains  of  a  part  of  the  charge 
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as  being  unwarranted  from  the  evidence  in  the  case, 
think  that  this  charge  is  warranted  from  the  evidenc 
will  be  shown  from  an  ezaminatioti  of  the  same. 

22.  The  2Sth  ground  of  error  complains  of  the  char, 
the  court  upon  the  subject  of  special  damages.  As  t 
were  no  special  damages  found  by  the  jury,  and  a 
verdict  is  such  as  to  warrant  the  conclusion  that  no 
damages  entered  iuto  the  same,  the  defendant  is  not 
thereby, 

23.  The  entire  charge  of  the  conrt  is  set  out  in  thi 
cord,  and  is  fair,  and  contains  a  full  exposition  of  the 
as  applicable  to  every  theory  of  this  case,  and  will  al' 
be  read  as  one  whole  view  of  the  law,  and  exceptions 
part  of  it  will  be  considered  in  the  light  of  all  other  p 
And  the  charge  as  a  whole  is  entirely  unexceptionable, 
the  parts  excepted  to,  when  taken  in  connection  wit! 
whole  charge,  constitute  no  grounds  of  error, 

Sea  also  Central  Railroad va.  Mitchell,  63  Ga.,  180 
Ohio,609;  81II1.,  109;  Atlanta  Coiton  Factory  vs.  S, 
69  Ga.,  137;  51  Ga.,  58i;  Thomp.  on  Kegligence,  v- 
985;  8  Allen,  441 ;  Pierce  Am.  Rwy.  L.,  377  ;  Repo 
No.  12,  vol.  13,  p.  383;  45  Wis..  477 ;  42  lb.,  583;  Am.] 
Reports,  vol.  18,  58. 

Upon  the  whole,  we  see  no  error  in  the  several  ei 
tions  taken  by  plaintiff  in  error  in  this  case.  Am 
conclude  this  opinion  in  the  language  used  in  case  of 
tral  Railroad  vs.  Mitchell:  "The  charge  is  lucid,  able 
partial,  and  without  fault;  and  the  judgment  ovem 
the  motion  for  new  trial  must  be  affirmed." 

24.  It  is  ordered  that  the  cross-bill  of  exceptions  fll 
this  case,  together  with  the  writ  of  error  thereon  Ik 


Judgment  in  main  case  affirmed;  crosa-blllof  excep 
dismissed. 
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1.  In  a  suit  by  a  widow  against  ft  railroad  company  tor  the  homi- 
cide of  her  huabaod,  ia  case  of  a  recovery,  she  miiy  recover 
the  full  value  of  thelifeof  the  deceased,  as  shown  by  the  evidence. 
The  vniis  ia  upon  the  plaintiff  to  establish  the  amount  oi  damage 
wliith  she  is  entitled  to  recover,  and  one  element  of  such  proof  ia 
the  number  of  years  the  decoaaed  would  probably  hiivo  lived.  If 
there  is  no  proof  on  this  point,  the  plaintitT  has  failed  to  make  out 
B  cam:,  and  the  verdict  should  be  for  the  defendant. 

2.  There  being  no  evidence  to  show  tliat  the  person  killed  was  drunk 
or  in  Bueh  a  condition  of  intoxication  as  (o  put  (he  engineer  on 
notice  of  the  fact  in  time  to  liave  checked  his  engine,  charges  based 
on  (hat  hypothesis)  were  erroneous. 

3-  When  a  personal  injury  lias  been  shown  to  have  been  done  by  the 
locomolives,  or  cars,  or  other  machinery  of  a  railroad  comjiany,  or 
by  any  person  in  its  employment  or  aervice,  the  presumption  is 
against  the  company,  but  It  may  defeat  a  recovery  hy  establishing 
either  of  the  following  defences :  That  its  agents  have  exercised 
all  ordinary  and  reasonable  care  and  diligence  to  avoid  the  injury ; 
(bat  the  damage  was  caused  by  the  negligence  of  the  person  in- 
jnred;  that  he  consented  to  it;  or  that  the  person  injured,  by  the 
use  of  ordinury  care,  could  have  avoided  the  injury  to  iiimaelf, 
although  caused  by  Uie  defendant's  negligence.  If  both  the  per- 
son injured  and  the  agents  of  the  company  are  at  fault,  there  may 
bt-  a  recovery,  but  the  damages  are  to  be  diminished  by  the  jury 
in  proportion  to  the  default  of  the  injured  party. 

(i.)  Railroad  companies  are  entitled  not  only  to  a  clear  track,  but  to 
the  unobstructed  use  of  all  the  means  indispensable  to  the  dis- 
fliarge  of  their  duties.  But  whiie  the  obligation  of  the  company 
to  a  trespasser  on  its  track  may  not  be  the  same  as  to  passengers, 
employes  or  other  persons  having  business  with  it  and  whose 
presence  there  is  authorized,  or  even  to  persona  wiio  were  there 
by  its  consent  as  a  favor  or  gratuity ;  still,  one  who  places  himself 
upon  its  road,  even  in  violation  oi  the  statute,  does  not  forfeit  all 
right  to  have  its  agents  regard  his  personal  security  or  life,  or  e\- 
(mpt  it  from  liability  for  injury,  if,  by  the  exercise  of  proper  pre- 
caution on  ita  part,  the  casualty  could  have  been  avoided. 

%}  U  a  person  appears  upon  a  railroad  track  in  a  helpless  condition, 
and  the  engineer  and  his  assistants  discover  him  in  time  to  stflp 
the  train  before  reaching  him,  but  recklessly,  or  even  incautiously, 
neglect  to  do  so,  the  company  would  he  liable  in  damages,  in  pro- 
portion to  its  own  default  and  that  of  the  other  party. 
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(c.)  This  case  distinguished  from  Central  Railroad  vi,  Brir 

Ga  ,  207. 
(d.)  The  facts  of  this  case  did  not  warrant  a  recovery  against 

fend  ants. 
Jackson,  C.  J.,  (BLABDroiiD,  J.,  Joining  him)  concurred  spec 

tollowa : 

1.  There  is  no  invariable  rule  for  estimating  the  value  of  a  lifE 
health,  habits,  money  made  by  one's  labor,  furnish  da' 
■which  such  value  may  be  decided  by  a  jury.  Tables  of  tl 
able  length  of  life  and  its  probable  wrirth  may  be  useful, 
not  conclusive  or  absolutely  essential  for  thai  purp  >se. 

2.  Sections  3034  and  2972  of  the  Code  are  in  pari  materia, 
identical.  They  provide  for  separate  defences  to  suits  ogaii 
roads.  The  first  applies  where  the  person  injured  canses  thi 
to  himself,  or  consents  thereto ;  the  second  applies  where  t 
sequences  of  the  present  or  antecedent  negligence  of  the 
ant  are  impending,  but  may  be  avoided  by  ordinary  cnre 
part  of  the  other  party.  Botli  include  the  doctrine  of  conti 
negligence,  and  provide  for  a  recovery  in  part,  in  case  thi 
gence  of  both  parties  contributed  to  the  injury. 

8.  Railroad  companies  are  liable  for  injuries  resulting  from 
all  ordinary  and  reasonable  care  in  all  eiisea,  in  general, 
the  want  of  extraordinary  care  in  the  case  of  passengers  ai)< 
under  their  care.  What  is  ordinary  and  reasonable  care  ( 
on  the  facts  of  each  case. 

4.  Merely  to  walk  upon  the  track  of  a  railroad  is  not  an  u 
intrusion  in  such  sense  as  to  be  an  indictable  offence  under 
4*39  of  the  Code. 

6.  No  opinion  is  expressed  on  the  facts  of  the  case. 

6  Reversal  is  concurred  in  because  the  charge  probably  ci 
the  jury,  and  justice  demanded  a  new  trial. 

FebmuT  9,  laM. 

Railraads.  Damajies.  Negligence.  Husband  and 
Charge  of  Court.  Before  Judge  Mershon.  Ware 
rior  Court.     April  Term,  1883. 

Reported  in  the  decision, 

Chisuolm  &  Erwih;  J.  C.  Kicholls,  for  plair 
error. 

J.  0.  McDonald;  L.  A.  Wilsom;  Habms  &  Sm 
defendant. 
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The  plaintiff,  as  the  widow  of  James  Stewart,  instituted 
er  Gult  against  the  Savannah,  Florida  and  Western  Kail- 
ray  Company,  under  Code,  §2971,  to  recover  damages  for 
he  homicide  of  her  husband,  who,  she  alleged,  had  been 
illed  by  the  careless  and  negligent  running  of  the  trains 
f  the  defendant;  and  upon  the  trial  a  verdict  was  rendered 
a  ber  favor.  The  defendant  moved  to  set  aside  this  ver- 
lict  and  asked  a  new  trial  in  its  original  and  amended 
notion,  upon  the  following  grounds :  That  it  was  contrary  to 
aw  and  evidence,  to  the  weight  of  evidence,  and  was  with- 
mt  evidence  to  support  it. 

(1.)  Because  the  court  charged  the  jury  in  said  cause 
LB  follows ;  "  It  ia  alleged  on  the  part  of  the  plaintiff  that 
ler  husband  was  killed  by  the  running  of  the  cars  or  other 
nachinery  of  the  railroad  company,  or  that  he  was  wounded, 
ind  died  from  the  effects  of  it.  You  look  into  the  evi- 
lence  first,  to  find  out  whether  that  is  true ;  if  you  find 
hat  it  was  true  that  he  was  killed  by  the  agents  of  the 
:ompany,  by  their  trains,  or  by  reason  of  the  running  of 
heir  trains  or  engine,  this  would  entitle  the  plaintiff  to 
■ecover  such  damages  as  may  have  been  proved  to  you, 
mless  the  defendant  should  show  that,  in  order  to  rebut 
hat  presumption,  they  used  all  reasonable  and  ordinary 
liligence  for  the  purpose  of  preserving  that  person  from 
mrm  and  protecting  him;"  said  charge  being  erroneous: 
St.  In  that  it  required  the  defendant  to  show  it  used  "  all 
easonable  and  ordinary  diligence."  2d.  In  that  it  gave 
he  jury  to  understand  that  the  defendant  owed  a  duty  to 
he  husbandof  the  plaintiff  of  "preserving  him  from  harm 
ind  protecting  him,"  by  the  exercise  of  all  reasonable  and 
irdinary  care.  3d.  In  that  it  required  the  jury  U>  find  a 
rerdictfor  the  plaintiff  even  though  James  Stewart  could 
lave  avoided  the  effect  of  any  negligence  on  the  defend- 
mt's  part,  by  the  exercise  of  proper  care. 

(2.)  Because  the  court  charged  the  jury  in  said  case  as 
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follows-  "  If  they  (meaning  the  defendant  company 
not  use  all  proper  care  and  ordinary  diligence  to  pi 
this  person  (meaning  James  Stewart),  then  they  wou 
llabl-B;  then  if  yoii  find  that  state  of  facts  exists,  yon 
look  further  in  order  to  determine,  to  see  whether  o 
the  deceased  was  diligent  or  negligent ;"  said  charg 
ing  erroneous,  in  that  it  held  the  defendant  liable,  u 
the  defendant  used  all  proper  care  and  oi-dinary  dUif 
to  protect  James  Stewart. 

(3.)  Because  the  court  charged  the  jury  in  said  cs 
follows;  "If  you  find  he  (meaning  James  Stewart] 
tributed  t<i  the  accident  by  his  own  negligence,  or  i 
find  it  was  with  his  consent,  he  could  not  recover  at 
that  case.  If  he  contributed  at  all,  however,  by  w 
negligence,  to  the  accident,  then,  while  the  plaintiff  ii 
case  may  recover,  you  would  be  authorized  to  redut 
amount  of  the  recovery  in  proportion  to  the  amoi 
his  contributory  negligence;"  said  charge  being  errom 
1st.  In  that  it  laid  down  two  contradictory  rules  as  1 
result  of  contributory  negligence  on  James  Stewart': 
and  tended  to  confase  the  jury.  2d.  In  that,  in  eff 
instructed  the  jury  that  James  Stewart's  negligence  i 
only  authorize  a  reduction  of  the  recovery.  3d.  Ii 
eaid  charge  is  otherwise  illegal. 

(4.)  Because  the  court  charged  the  jury  in  said  c; 
follows  :  "  It  is  set  up  in  this  case  that  the  ncciden 
unavoidable,  under  the  circumstances ;  to  determin< 
now,  you  must  look  solely  to  the  evidence  as  given, 
person  goes  upon  the  track  of  a  railroad  company, 
that  line  they  are  held  to  some  diligence  themselve; 
if  they  voluntarily  place  themselves  in  a  perilous  pos 
while  danger  is  approaching  with  their  knowledgi 
the  train  ia  approaching  with  their  knowledge,  that ' 
be  negligence ;  and  if  they  were  to  lose  their  lives  wb 
such  position,  placed  there  willingly  and  knowingly, 
that  would  either  defeat  or  reduce  the  recovery  accc 
as  the  evidence  may  show  that  it  was  impossible  or  b 
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Bonable  care  and  diligence  on  the  part  of  the  agents 
of  the  company  tlie  accident  could  not  be  averte' 
then  no  recovery  could  be  had.  But  then  if  it  should  1 
found  that  after  he  had  placed  himself  in  a  position 
peril  that  with  a  proper  degree  of  diligence  and  with  tl 
appliances  at  hand  his  life  could  have  been  saved,  thi 
a  recovery  could  be  had  ;"  said  charge  being  erroneou 
1st.  In  that  said  charge  required  of  defendant's  agents 
greater  degree  of  diligence  than  was  required  of  them  1 
lawunder  the  evidence  in  the  case.  2d.  In  that  said  cbarj 
is  otherwise  illegal. 

(5.)  Because  the  court  charged  the  jury  in  said  case 
follows :  "  I  charge  you  that  in  looking  into  the  questit 
of  diligence,  that  you  take  all  the  evidence  and  try  tl 
case  in  its  entirety  together ;  take  the  whole  case  togetht 
and  if  you  find  from  the  evidence  that  the  schedule  tin 
was  a  given  number  of  miles  per  hour  and  should  fiml  th 
the  train  was  on  its  schedule  time,  but  should  find  Ih 
Ihey  were  vunning  much  faster  than  the  time  allow* 
tbein,  that  would  be  a  proper  matter  for  you  to  consid 
iu  connection  with  the  question  of  negligence.  You  tal 
the  whole  case  in  all  its  bearings,  for  the  purpose  of  fin 
ing  that  fact,  as  much  depends  in  this  case  upon  the  que 
tion  of  negligence,"  Said  charge  being  erroneous;  li 
In  that  it  was  not ,  warranted  by  the  evidence.  2 J,  ] 
tliat  it  expressed  an  opinion  to  the  effect  that  the  rttnnii 
of  the  train  faster  than  the  time  allowed  would  constitu 
negligence,     3d.  In  that  said  charge  was  otherwise  illegj 

(6.)  Because  the  court  charged  the  jury  in  said  case 
follows :  "  If  you  find  from  the  evidence,  as  is  set  up 
this  case,  that  the  deceased  was  drunk  at  the  time  he  w 
killed,  you  will  look  further  then  to  determine  whether 
not  that  contributed  to  or  caused  the  accident;  you  w 
look  further  to  the  evidence  to  determine  whether  or  n 
his  intoxication  was  of  such  a  character  as  to  place  tl 
engineer  on  notice  of  that  fact  in  time  to  have  checki 
his  engine."     Said  charge,  or  so  much  thereof  as  left  it 
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the  jury  to  determine  whether  or  not  Stewart's  intoxica- 
tion was  of  such  a  character  as  to  place  the  engineer  on 
notice  of  that  fact  in  time  to  have  checked  his  engine, 
being  erroneous :  Ist.  In  that  it  was  not  warranted  by  the 
evidence.  2d.  In  that  it  was  without  evidence  to  sup- 
port it. 

(7.)  Because  the  court  charged  the  jury  in  said  case  as 
follows :  "A  railroad  company  nor  has  anybody  any  more 
right  to  kill  a  man  because  drunk  than  because  he  is  sober, 
'1  he  fact  of  drunkenness  alone  gives  no  such  right ;  but  if 
a  person  voluntarily  gets  drunk  and  places  himself  in  dan- 
ger and  sustains  damage  by  reason  of  that,  then  he  could 
not  recover,  unless  the  company  should  have  been  guilty 
of  gross  negligence.  And  I  charge  you  that  if  a  person 
was  so  drunk  as  to  place  himself  in  a  place  of  peril  and 
render  him  helpless,  and  that  danger  was  patent  to  the 
engineer  at  the  time,  that  he  would  be  guilty  of  gross 
neglect,  if  he  could  have  stopped  and  did  not  st>op." — Said 
charge  being  erroneous :  1st.  In  that  it  was  unwarranted 
by  the  evidence,  and  was  without  evidence  to  support  it 
2d.  In  that  said  charge  expressed  or  intimated  an  opinion 
on  the  facts  and  as  to  what  had  been  proved.  3d.  In  that 
said  charge  was  otherwise  illegal. 

(8.)  Because  the  court  refused  to  give  the  following  re- 
quest to  charge,  which  was  presented  to  the  court  by  defend- 
ant's attorneys  in  writing  before  the  charge  to  the  jury 
was  commenced:  "If  the  jury  find  that  James  Stewart 
was  walking  on  an  embankment,  and  on  a  place  where  he 
might  have  gotten  off  by  the  exercise  of  reasonable  care 
and  diligence  before  the  train  reached  him,  and  when  the 
engine  was  within  two  or  three  hundred  yards,  he  volun- 
tarily got  on  the  trestle  and  by  so  doing  he  did  not  exer- 
cise reasonable  care  and  diligence,  this  was  such  an  act  on 
his  part  as  would  prevent  recovery  by  the  plaintiff."  But 
the  court,  after  reading  said  request  to  charge,  aloud  in  the 
heariug  of  the  jury  went  on  and  added:  "Unless  it  should 
appear  that  they — I  can't  charge  that  without  qualifying 
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it — I  cbai^  that  if  it  should  appear  from  the  evidenc 
that  the  deceased  moved  from  a  place  where  he  could  hav 
Escaped  when  the  train  was  within  two  or  three  hundre 
irardB,  when  he  could  have  escaped  without  peril,  and  gc 
)n  a  trestle,  which  rendered  it  more  perilous  on  his  par 
tie  plaintifTcould  not  recover,  unless  it  should  appear  froi 
;he  evidence  that  by  the  useof  proper  diligence  the  ageni 
jf  the  defendant  could  have  prevented  the  accident ;  ths 
it  would  be  contributory  negligence,  and  the  plaintiff  coul 
not  recover,  anless  it  should  appear  from  the  evidence  ths 
the  road  was  grossly  negligent  in  not  saving  him." 

(9.)  Because  the  court  read  the  said  last  named  rec[ue( 
to  charge  to  the  jury  and  then  refused  the  same. 

(10.)  Because  the  court  qualified  said  charge  as  bereii 
before  stated. 

(II.)  Because  the  court,  after  charging  as  requested  b 
defendant,  as  follows:  "If  you  find  that  James  Stewai 
was  so  much  under  the  influence  of  liquor  as  to  affect  hi 
judgment  and  his  ability  to  care  for  himself,  and  that  fror 
this  cause  he  undertook  to  attempt  to  cross  the  bridg 
trestle  before  the  engine  reached  him,  while,  if  he  had  bee 
sober,  the  exercise  of  ordinary  care  would  have  prevent© 
him  from  bo  doing,  then  the  plaintiff  cannot  recover"- 
added,  "always  bearing  in  mind  that  if  the  plaintiiF  in  th 
case,  meaning  James  Stewart,  placed  himself  voluntaril 
in  a  perilous  position  upon  the  road  under  any  circun 
stances,  that  the  company  would  not  be  liable,  if  they  use 
ordinary  care  and  diligence  tosavehim;  butinanycase,: 
they  did  not  use  care  and  diligence  to  protect  the  life  of 
person,  they  would  be  liable  in  such  amount  as  the  jur 
might  find,  bearing  in  mind  that  where  there  is  contributor 
iiegUgence  on  the  part  of  plaintiff  it  would  reduce  th 
recovery." — Said  addition  to  said  request  to  charge,  an 
charging  of  the  same  being  erroneous  :  1st.  In  that  th 
charge  requested  should  have  been  given  as  requested,  an 
without  this  addition.  2d.  In  that  it  instructed  the.  jur 
that  contributor;  negligence  on  the  part  of  Stewart  woul 
merely  reduce  the  recovery. 
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(12.)  Because  the  court  refused  to  give  in  charge  t 
jury  the  following  request  to  charge,  which  was  presi 
to  the  court  in  writing  by  defendant's  attorney  befor 
charge  to  the  jury  was  comraenccd  "  The  burden  of 
is  upon  the  plaintiff  to  establish  the  amount  of  dan 
which  she  may  be  entitled  to  recover;  one  element  o 
proof  is  that  she  must  show  by  competent  jiroof  the 
berof  years  that  James  Stewart  would  probably  have  I 
and  if  yon  find  there  has  been  no  proof  on  this  poin 
troduced  either  by  the  plaintiff  or  defendant,  then  I  cl 
you  that  the  plaintiff  has  failed  to  make  out  her  case 
your  verdict  should  be  for  defendant." 

(13  )  Because  the  court  refused  to  give  in  charge  t 
jury  the  following  request  to  charge,  which  was  presf 
to  the  court  in  writing  by  defendant's  attorney  befor 
charge  to  the  jury  was  commenced :  "  If  you  find  that  ■ 
James  Stewart  went  on  the  bridge  trestle  the  train  n 
near  him  that  tlie  engineer,  by  the  exercise  of  all  rea 
ble  care  and  diligence,  could  not  stop  the  train  in  tir 
prevent  it  from  striking  him,  the  plaintiff  cannot  reco 

(14.)  Because  the  court  refused  to  give  in  charge  t 
jury  the  following  request  to  charge,  which  was 
Bented  to  the  court  in  writing  by  defendant's  attorne 
fore  the  charge  to  the  jury  was  commenced:  "Alth 
railroad  employes  se  bound  to  use  all  proper  and 
Bonable  care  and  diligence,  yet  a  railroad  company  hi 
right  to  presume  that  persons  will  not  trespass  upc 
right  of  way;  therefore  it  is  under  no  obligation  to 
precaution  against  possible  injury  to  intruders  upc 
The  duty  to  guard  against  injury  to  a  trespasser  oi 
track  is  no  higher  than  that  imposed  upon  an  indiv 
with  reference  to  persons  who  willfully  trespass  upo 
private  premises." 

(15.)  Because  the  court  charged  the  jury  in  said 
as  follows:  "  The  fact  is,  it  is  a  question  of  diligenc 
tween  the  agents;  the  engineer  of  that  train  was  an  i 
of  that  road  at  that  time,  and  whatever  act  he  may 
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done  was  the  act  of  the  railroad  company,  and  they  are 
responsible  for  his  acts,"  Said  cliarge  being  erroneous: 
1st,  In  that  it  made  the  defendant  liable  for  all 
ac*:9  of  the  engineer.  2d,  In  that  it  made  the  de- 
foudaut  HabI©  for  all  acta  of  tlie  engineer  done  at  that 
time  without  regard  to  the  question  of  negligence.  3d, 
In  that  said  charge  was  otherwise  illegal. 

Upon  the  hearing  of  this  motion,  a  new  trial  was  refused, 
and  to  that  refusal  the  defendant  excepted.  The  de- 
ceased was  between  fifty  and  sixty  years  of  age,  and 
for  a  long  time  had  lived  at  Waycross.  On  the  day  in 
question,  he  attempted  to  cross  the  defendant's  bridge 
over  the  Satilla  river  to  go  to  Exeter,  on  the  east 
side  of  the  river.  This  attempt  was  made  about  the 
time  that  the  fast  mail  train,  running  on  defendant's  line, 
passed  that  point.  The  train  was  on  time,  and  was  run- 
ning thirty-five  miles  per  hour, — the  usual  rate  of  speed 
required  by  the  ai^hedule,  to  make  thirty  miles  an  hour, 
including  stoppages  at  stations.  There  was  a  heavy  down 
grade  from  the  Red  Clay  cut  on  the  road,  the  point  from 
which  it  was  claimed  that  the  defendant  could  be  first 
seen  by  the  engineer,  there  was  a  trestle  across  the  swamp 
one  hundred  and  seventy -eight  yards  in  length,  and  distant 
from  the  Red  Clay  cut  four  hundred  yards;  on  the  east 
end  of  this  trestle  was  an  embankment  two  hundred  and 
two  yards  long.  When  first  seen,  the  deceased  was  about 
midway  this  embankment ;  at  the  further  end  of  the  em- 
bankment was  another  trestle  ahout  one  hundred  yards 
long,  to  the  point  at  which  it  joined  the  bridge.  The  entire 
distance  from  the  Red  Clay  cut  to  the  river  was  about 
half  a  mile.  When  the  train  came  in  sight,  its  whistle  was 
aounded,  as  was  customary.  The  deceased  seemed  to  take 
no  notine  of  it,  and  leisurely  pursued  his  way.  He  could 
easily  have  gotten  off  the  bank  at  any  point  before  he 
reached  the  bridge  trestle,  but  he  did  not  do  so;  on  the 
contrary,  he  quickened  his  pace,  and  went  on  th«  trestle. 
At  the  rate  of  speed  the  train  was  running,  it  must  have 
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approached  him  very  closely  before  he  left  the  bank  and 
went  on  the  bridge  trestle.      Steam  had  been  previously 
blown  off,  and  as  soon  as  the  engineer  discovered  that  the 
deceased  had  left  the  embankment  and  gone  on  the  trestle, 
he  applied  the  air-brakes  and  reversed  his  engine.     Its 
velocity  was  so  great,  and  it  had  acquired  such  momentiun, 
however,  on  the  long  down  grade,  that  it  could  not  be 
stopped  until  it  unfortunately  ran  over  deceased,  and  in- 
flicted the  injury  from  which  he  died.    The  tram  must 
have  been  running  very  slowly  when  the  collision  took 
place — not  more,  as  was  testified,  than  two  miles  per  hour, 
as  it  came  to  a  dead  halt  in  about  from  fifty  to  seventy 
feet  beyond  the  point  of  collision.     The  deceased  was 
warned  oflf  the  track  by  the  use  of  all  the  usual  cautionary 
signals,  such  as  blowing  the  whistle  and  ringing  the  belL 
After  these  signals  were  given,  he  could  have  easily  gotten 
off  the  bank;,  and  even  after  he  was  on  the  bridge  trestle, 
according  to  his  own  witness,  Mr.  Strickland,  he  could  have 
returned  safely  to  the  bank,  and  have  escaped  all  danger* 
He  was,  when  struck,  about  half  way  across  the  bridge  tres- 
tle.    There  was  no  evidence  that  this  part  of  the  track  was 
ever  used  by  foot-passengers ;  the  only  persons  who  seem 
ta  have  used  it  in  this  way  were  those  entrusted  with  the 
care  of  the  bridge  and  its  appurtenances,  and  these  hands, 
when  approached  by  a  passing  train,  would  let  themselves 
down  from  the  trestle  to  the  stringers  below,  and  allow 
the  train  to  pass  over  them ;  this  was  an  ordinary  ocx5ur- 
rence.    As  to  these  facts  there  was  no  material  discrepancy 
in  the  testimony  of  the  witnesses  for  either  party ;  there 
was  really  no  conflict  as  to  any  of  them.    The  engineer  of 
the  defendant,  the  fireman  and  conductor,  were  all  exam- 
ined, and  their  account  of  the  occurrence  is  corroborated, 
in  all  its  essential  parts,  by  the  plaintifl^s  witnesses.  The 
engineer  testifies  that  he  did  everything  that  he  could  to 
check  the  speed  of  the  tram,  and  to  stop  it  as  soon  as  the 
deceased  stepped  on  the  bridge  trestle,  and  his  periloas 
condition  was  made  apparent ;  that  he  was  on  the  look-out 
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from  the  first  moment  that  he  discovered  him  ia  this  dan- 
gerous place,  unfrequented  by  any  other  persons  than  the 
employes  of  the  company.  This  account  of  the  matter 
appears  to  us  to  be  sustained  by  the  circumstances  attend- 
ing the  catastrophe,  and  which  were  testified  to  by  the  wit- 
nesses on  both  sides.  There  is  evidence  in  the  record  that 
the  deceased  had  taken  several  drinks  of  liquor,  after  he 
received  the  telegram  he  was  to  carry  across  the  river,  and 
before  he  started  with  it  from  Way  cross ;  but  it  does  not 
appear  from  any  outward  manifestations  that  he  was  in- 
toxicated. He  was,  perhaps,  rendered  somewhat  daring 
and  reckless  by  the  liquor  he  drank ;  and  Mock,  the  wit- 
ness who  testified  to  his  condition,  was  apprehensive  that 
be  might  be  imprudent,  and  might  not  observe  proper  care 
on  his  dangerous  mission,  and  henco  he  impressed  upon  him 
the  necessity  of  acting  with  caution.  When  he  started,  he 
carried  with  him  a  small  flask  of  whisky ;  and  after  the 
injury,  when  he  was  taken  up,  the  persons  assisting  him 
smelt  spirits.  No  one  testified  that  he  staggered,  or  that 
bis  walking  was  irregular  or  unsteady.  No  other  facts 
were  given,  as  a  measure  of  damages,  than  his  age  and 
the  amount  of  his  income.  There  was  no  testimony  as  to 
the  length  of  time  he  might  be  expected  to  live,  or  of  the 
present  value  of  such  expectancy. 

1.  The  law  provides  that  in  such  suits,  the  plaintiff  is 
entitled  to  "recover  the  full  value  of  the  life  of  the  de- 
ceased, as  shown  by  the  evidence."  Code,  §2971.  There 
was  no  evidence  as  to  what  was  the  value  of  his  life,  and 
hence  there  was  nothing  on  which  to  rest  this  finding.  The 
defendant's  written  request  upon  this  subject  was  pertinent 
and  legal.  "That  the  burden  of  proof  was  upon  the  plain- 
tiff to  establish  by  evidence  the  amount  of  damages  she 
was  entitled  to  recover,"  and  that  "one  element  of  such 
proof  was  the  number  of  years  deceased  would  probably 
have  lived ;  and  if  the  jury  found  there  was  no  proof  upon 
tWs  point,  then  the  plaintiff  had  failed  to  make  out  her 
case,  and  the  verdict  should  be  for  the  defendant" — should 
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have  been  given  by  the  court.  On  this  qnestion,  the  ■ 
diet  is  contrary  to  law,  and  without  sufficient  evidenci 
support  it ;  and  this,  without  more,  would  necessitate 
grant  of  the  new  trial  asked. 

As  there  is  to  be  a  re-hearing  of  this  case,  and  as  it  is 
sirable  that  tlie  litigation  should  end,  we  will  procee<3 
give  our  viewaof  the  law  applicable  fothe  facti) contaii 
in  the  record.  Before  doing  so,  we  will  dispose  of  so 
minor  exceptions  to  the  charge  of  the  presiding  judge,  a 
of  his  failure  to  give  in  charge  certain  written  requests 
the  defendant. 

2.  Tlie  charge  instructing  the  jury  to  aticertain  from  I 
evidence  whether  or  not  the  intoxication  of  the  deceat 
was  of  such  a  character  as  to  put  the  engineer  on  notice 
the  fact  in  time  to  have  checked  his  engine,  and  the  furtl 
charge,  if  he  "was  so  drunk  as  to  place  himself  in  a  siti 
tion  of  peril,  and  render  him  helpless,  and  the  danger  \ 
patent  to  the  engineer  at  the  time,  then  ho  would  he  gui 
of  gross  negligence,  if  he  could  have  stopped  and  did 
stop,"  wers  erroneous.  While  there  is  evidence  that  I 
party  had  been  drinking,  there  was  none  that  he  -v 
drunk.  On  the  contrary,  everj  witness  who  testified  uj 
tJie  subject,  said  he  was  not  drunk ;  there  was  certaii 
nothing  going  to  show  that  he  was  rendered  helpless 
reason  of  drink.  These  facts  were  not  evident  to  pers( 
in  immediate  contact  with  him  ;  how  then  could  they 
so  patent  to  the  engineer,  who  was  several  hundred  ya 
from  him,  as  to  bring  home  notice  of  his  condition  to  hi: 
Wh.'ther  these  charges  announce  correct  abstract  prir 
plesj,  it  is  needless  now  to  inquire.  For  all  present  p 
poses,  it  is  sufficient  to  state,  that  they  are  wholly  unw 
ranted  by  the  testimony,  and  inapplicable  to  the  case 
made.  That  they  were  prejudicial  to  the  defendant  in  n 
directing  the  jury  as  to  the  proper  issues  they  were  to  t 
is  only  too  manifest,  when  taken  in  connection  with  i 
instructions  just  previously  given,  as  it  seems  to  as,  wi 
out  sufficient  occasion,  that  ''neither  n  railroad  comps 
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nor  anybody  has  any  more  right  to  kill  a  man  because 
drunk  than  because  he  is  sober.  The  fact  of  drunkenness 
alone  gives  no  such  right,"  etc. 

.  3.  When  the  injury  is  shown  to  have  been  done  by  the 
locomotive,  or  cars,  or  other  machinery  of  a  railroad  com- 
pany, or  by  any  person  in  its  employment  and  service,  it  is 
liable  for  the  damage,  unless  it  shall  make  it  appear  that 
its  agents  have  exercised  "all  ordinary  and  reasonable  care 
and  diligence,"  and  in  all  cases  the  presumption  is  against 
it.     Code,  §3033.    In  cases  of  personal  injuries,  and  inju- 
ries to  property,  this  is  the  rule  of  its  liability,  and  one  of 
the  defences  that  it  may  make  to  this  liability  is,  that  its 
agents  have  exercised  all  reasonable  care  and  diligence  in 
the  matter.     But  this  is  not  the  only  defence  that  it  can 
set  up  to  such  a  claim  for  damages  ;  it  may  show  that  the 
same  was  done  by  the  plaintiffs  consent,  or  was  caused  by 
his  own  negligence,  Code,  §3034,  or  in  cases  of  personal  in- 
jury, if  by  ordinary  care  he  could  have  avoided  the  conse- 
quences to  himself,  although  caused  by  the  defendant's  neg- 
ligence, he  is  not  entitled  to  recover.     76.,  §2972.     The  re- 
covery in  cases  of  contributory  negligence  is  provided  for 
by  this  and  §3034.    Questions  arising  upon   these   sev- 
eral provisions  have  been  so  frequently  before  this  court, 
and  have  been  so  uniformly  ruled  upon  in  the  same  way, 
that  it  would  seem  there  should  be  no  room  left  for  fur- 
ther contention. 

In  the  Central  Railroad  Company  vs.  Brinson^  64  Ga,^ 
479,  the  law  is  thus  laid  down  by  a  full  bench.  After  recit- 
ing the  foregoing  sections  of  the  Code,  Crawford,  J.,  who 
delivered  the  opinion,  said :  "  It  will  be  seen  that,  although 
the  presumption  is  always  against  the  company, -yet  it 
may  rebut  that  presumption  and  relieve  itself  of  damages 
by  showing  that  its  agents  have  exercised  all  ordinary  and 
reasonable  care  and  diligence  to  avoid  the  injury  or  it 
inay  show  that  the  damage  was  caused  by  the  plaintifTs 
own  negligence;  or  it  may  further  show  that  the  plaintiff^ 
by  ordinary  care,  could  have  avoided  the  injury  to  himself, 
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although  caused  by  the  defendant's  negligence.      Upon 
either  of  these  grounds  the  defendant  may  rest  his  defence. 
"But  these  rales  of  law  will  not  cover  the  facts  of  every 
ease,  for  it  may  be  that  both  the  plaintiff  and  the  agents 
of  defendant  are  at  fault,  and  when  they  are,  then,  whilst 
damages  may  bo  recovered,  they  are  to  be  diminished  by 
the  jury  in  proportion  to  the  default  of  the  plaintiff  for  his 
want  of  ordinary  care  in  avoiding  the  injury  to  himself." 
He  adds,  "The  ruling- of  this  court  upon  these  questions 
has  been  very  decided,  and  may  be  found  in  38  Oa,j  409, 
431 ;  42  /J.,  327 ;  53  /6.,  12 ;  60  lb.,  667,"  to  which  many 
more  decisions  rendered  before  and  since  may  be  added. 
This  exposition  of  the  law,  is  believed  to  be  as  full,  clear, 
and  satisfactory  as  is  furnished  by  any  case  in  our  reports; 
indeed  it  embodies  in  a  concise  and  lucid  statement,  all  that 
had  been  previously  ruled.  It  was  followed,  without  dissent 
or  qualification,  in  the  subsequent  case  of  The  Georgia 
Railroad  Company  vs.  Thomaa,  68  Oa.,   744,   where  the 
judge  in  the  lower  court,  acting,  as  was  supposed,  upon 
what  he  conceived  to  be  the  ruling  of  this  court  in  Oeor- 
gia  Railroad  Company  vs.  Neely,  56  G^a.,  543,  seemingly 
restricted  the  company's  defence  to  either  one  of  three 
grounds :   First,  that  its  agents  exercised  all  ordinary  and 
reasonable  care  and  diligence ;   second,  that  the  plaintiff 
consented  to  the  injury:,  third,  that  he  caused  it  solely 
by  his  own  negligence ;  and  failed  to  charge  the  jury  as 
requested  by  defendant's  counsel,  "  that  if  the  plaintiff,  by 
ordinary  care,  could  have  avoided  the  consequences  to  him- 
self by  the  defendant's  negligence,  he  was  not  entitled  to 
recover."    For  the  failure  to  give  this  principle  distinctly 
in  charge,  this  court  reversed  the  judgment,  distinguishing 
this  from  the  case  cited,  by  showing  that  the  law  as  there 
laid  down  was  applicable  to  cases  of  injury  to  property, 
and  not  to  personal  injuries;  thus  ruling  that  this  latter 
was  a  sufficient  independent  defence,  if  made  out  by  the 
proof,  to  the  action. 

In    Southwestern    Railroad  Company  vs.  Johmon,  60 
Qa.,  667,  Warner,  0.  J.,  in  delivering  the  opinion  of  the 
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court  said :  "  The  next  ground  of  error  is  that  th©^ 
verdict  is  contrary  to  law.  It  appears  from  the  evi- 
dence in  the  record  that  the  husband  of  the  plaintiff,  at 
the  time  he  was  killed,  was  lying  upon  the  defendant's 
railroad  track  where  the  public  road  crossed  the  same.  In 
this  class  of  physical  injuries,  the  2972d  section  of  the  Code 
declares  that  if  the  plaintiff,  by  ordinary  care,  could'have 
avoided  the  consequences  to  himself  caused  by  the  defend- 
ant\s  negcligence,  he  is  not  entitled  to  recover.  But  in 
other  cases  the  defendant  is  not  relieved,  although  the 
plaintiff  may  in  some  way  have  contributed  to  the  injury 
sustained.  In  the  case  of  the  Macon  and  Western  Rail- 
foal  Company  vs,  Johnson,  38  ^a.,  409,  an  action  was 
brought  by  the  widow  of  Johnson,  to  recover  damages  for 
the  homicide  of  her  husband,  under  the  provisions  of  the 
2971st  section  of  the  Code.  This  court  held,  in  that  case, 
that  if  Johnson  could,  by  ordinary  care,  have  avoided  the 
injury  to  liimself  caused  by  the  defendant's  negligence,  the 
plaintiff  could  not  recover  at  all.  See  also,  Heyidricks  vs. 
Western  &  Atlantic  Railroad,  b'i  (?a.,  4G7;  53  75.,  12. 
The  plaintiff's  husband  in  this  case,  according  to  the  evi- 
dence, could,  by  ordinary  care,  have  avoided  the  conse- 
quences to  himself  caused  by  the  defendant's  negligence, 
assuming  that  the  defendant  was  negligent  in  not  blowing 
its  whistle  at  the  proper  time,  at  the  crossing  of  the  pub- 
lic road,  and  checking  up  its  train  of  cars."  In  the  Cen- 
tral Railroad  i&  Banking  Company  vs.  Griffin,  42  Ga.,  327, 
830,  this  court  set  aside  a  verdict  for  the  plaintiff  because 
it  was  against  law,  upon  the  sole  ground  that  it  appeared 
from  the  evidence  that  he  could,  by  the  exercise  of  ordi- 
nary care,  have  avoided  the  injury  to  himself,  caused  by 
the  defendant's  negligence,  if  negligent  it  had  been.  Al- 
though the  court  sympathized  deeply  with  the  plaintiff  in 
his  misfortune,  yet  they  could  not  make  the  statute  a  nul- 
lity in  furtherance  of  their  feelings.  McCay,  J.,  who  de- 
livered the  opinion,  after  reviewing  and  affirming  the 
Macon  ds  Western  Railroad  vs.  Johnson^  38  ^a.,  433,  and 
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after  defining  ordinary  care,  according  to  the  Code,  as  i 
care  and  diligence  w!i  cli  a  prudent  man  exercises  in 
affairs,  said :  "Can  it  be  for  a  moment  contendcfi  that 
act  of  the  plaintiff,  in  attempting  to  crawl  unc 
only  temporarily  stopped,  as  he  knew  they  wi 
act  of  a  prudent  man !  It  was,  in  fact,  a  most 
and  "rash  act,  and  if  section  2921  (2972  of 
Code)  ia  to  have  any  force  at  all,  we  think  the 
clearly  under  it.  By  the  common  law,  if  the  p 
tributed  at  all,  by  his  negligence,  to  the  injui 
not  recover.  Our  law  does  not  go  as  far  as  1his 
be  guilty  ofwant  of  ordinary  care,  in  order  to  1< 
to  recover.  If  he  bo  negligent,  but  the  negl 
not  amount  to  want  of  ordinary  care,  then  if 
company  be  also  negligent,  the  jury  shall  ap 
damages  according  to  the  negligence  of  both  p 
place  this  case  on  the  ground  that  the  attem 
under  the  cars  showed  a  want  of  ordinary  ci 
bring  the  plaintiff  within  g2i>21  of  the  Code"  of 
of  the  present  Code. 

Tried  by  these  rules  how  stands  the  case  a 
the  husband  of  the  plaintiff  act  with  that  ca 
gence  which  a  prudent  man  exercises  in  his  affa 
on  the  defendant's  track,  at  a  point  abounding 
any  one  who  happened  to  meet  a  locomotiv 
coming  in  either  direction,  at  a  time  of  day  wh< 
or  ought  to  have  known,  that  the  fast  mail  trail 
at  a  high  rale  of  speed  S  Was  it  not  most  r: 
prudent  not  to  go  to  one  side  of  the  embankmen 
way  of  the  train,  when  he  heard  and  saw  it  con: 
of  getting  on  the  trestle  and  attempting  to  reacl 
when  it  was  so  near  him  ?  Would  not  the  mi 
prudence  and  the  slightest  reflection  have  did 
in  possession  of  his  faculties  the  indispensab 
of  making  good  Jiis  retreat  when  the  way  wi 
before  the  danger  became  so  imminent  f 

There  can  be  no  doubt  as  to  the  existence 
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biiify  of  this  particular  defence,  and  Uie  oiily  questiot 
raised  is  as  to  the  extent  it  may  be  carried.  It  is  founded  oi 
a  general  rule,  which,  like  most  others,  is  not  bo  stem  am 
inflexible  as  to  admit  of  no  exception  or  limitation  in  it: 
enforcement.  The  protection  afforded  by  this  defence 
does  not  release  the  party  complained  of  from  all  obli^a 
tion  to  observe  such  reasonable  care  to  avoid  the  infliotiot 
of  ii^ary  as  the  circumstances  in  which  he  is  placed  wil 
admit  of.  In  this  case,  for  example,  the  plaintiff's  husbanc 
at  the  time  of  the  injury,  was  a  trespasser  upon  the  rail 
road  track  of  the  defendant.  Such  intrusions  were,  at  ai 
early  period  after  railroads  came  into  existence  in  thit 
state,  made  indictable  offences,  punishable  on  convictior 
by  fine  or  imprisonment,  or  both,  at  the  discretion  of  th« 
court,  and  this  was  done  because  of  the  injury  that  migh 
result  from  the  trespass  to  passengers  traveling  on  the  can 
over  the  road,  as  is  stated  in  the  statute.  Act  25th  Decern 
ber,1837,  Cobb,  N.  Dig.,  850. 

This  provision,  with  unimportant  modifications,  has  sine* 
been  upon  the  statute  book,  and  is  now  the  law  of  Georgia 
Code,  §4437.  We  are  quite  certain  that,  as  railroad  com 
panics  are,  as  they  should  be,  held  to  strict  accountability 
for  the  performance  of  their  duties  to  their  patrons,  servant: 
and  the  public,  they  are  entitled  not  only  to  a  clear  track 
but  to  the  unobstructed  use  of  all  the  means  indispensabh 
to  the  discharge  of  such  an  important  trust.  And  whih 
we  do  not  hold  that  the  company  is  under  the  same  obli 
Rations  to  a  trespasser  on  its  track  as  it  would  be  to  passen 
gers,  or  employ^,  or  other  persons  having  business  witi 
it,  and  whose  presence  there  is  authorized,  or  oven- to  per 
sons  who  wore  there  by  its  consent  as  a  favor  or  gratuity 
still,  we  cannot  go  so  far  as  to  say  that  one  who  places  him 
self  in  a  position  of  danger  upon  its  way,  even  in  violatioi 
of  the  statute,  becomes  an  outlaw,  and  thereby  forfeits  at 
right'  to  have  its  agents  regard  his  personal  security,  oi 
even  his  life,  and  to  exempt  it  from  liability  for  the  injury 
V  71-29 
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if  by  tbe  exercise  of  proper  precaution  on  its  pari 
casualty  could  have  been  avoided. 

If  the  ptaintilTs  husband  in  this  case  had  appeared 
the  track  in  a  helpless  condition  and  the  engineer  ai 
assistants  had  discovered  him  in  time  to  have  stoppt 
train  before  reaching  him,  and  had  recklessly  or  evi 
cautiously  neglected  so  to  do,  then  the  company  ■ 
have  been  liable  to  damages,  in  proportion  to  its  of 
fault  and  that  of  the  other  party. 

It  is  insisted  here  that  this  case  is  all-fours  with  th 
of  the  Central  B.  R.  Co.  vs.  Srinaon,  determined  a 
last  term  of  this  court  and  not  yet  published.*  But ' 
an  important  dilTereuce  in  the  cases.  In  that,  tbe  ph 
with  many  others,  had,  for  a  long  time,  been  in  the 
of  using  the  track  as  a  footpath,  with  the  knowledge 
company.  In  this,  just  the  reverse  was  proved  to 
been  the  case.  No  one  except  the  bridge  hand?  use 
track  in  such  a  way,  and  it  was  impossible  for  those  1 
charge  of  the  train  to  anticipate  that  any  other  thj 
of  these,  who  understood  how  to  get  out  of  the  way 
train,  whenever  approached  by  it,  was  upon  the 
The  deceased,  when  discovered  first,  was  on  the  era 
tnent  between  the  swamp  and  bridge  trestle.  He 
hundred  yards  from  the  latter.  It  would  not  tafe 
train,  at  the  speed  it  was  going,  more  than  a  min 
reach  the  bridge,  for  which  he  seems  to  have  been  m 
his  way  ahead  of  it.  He  showed  no  symptoms  of  he) 
ness  from  drink  or  any  other  cause,  that  could  have 
perceptible  to  the  men  in  charge  of  the  engine, 
had  a  right  to  presume  that  he  heard  the  whistle  r 
edly  blown,  as  it  seems,  and  also  the  noise  of  the  n 
train,  and  that  he  would  get  out  of  its  way  before  rei 
the  bridge  trestle,  aud  in  acting  upon  this  reasonabli 
sumption,  they  were  guilty  of  no  wrong  to  the  deci 
they  violated  none  of  his  rights,  and  manifested  i 
indifference  nor  carelessness  as  to  any  possible  ii^ui 
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might  befall  him.  Sims  vs.  Macon  tfe  Western  R.  R.  Co., 
28  Ga.,  96, 97.  But  when  this  presumption  ceaaed  to  oper- 
a  le,  and  the  party  was  in  a  position  of  extreme  danger,  from 
which  he  could  not  recede^and  the  engineer,  by  the  use  of 
the  appliances  at  his  command,  could  have  stopped  the 
train  and  prevented  the  injury,  and  negligently  failed,  or 
refused  to  do  it,  then  the  company  would  have  been  liable 
ID  a  suit  for  damages.  The  cnurt  should  have  charged  the 
jury  as  requested  in  writing  by  defendant's  counsel,  that 
if,  "when  deceased  went  on  the  bridge  trestle,  the  train  was 
so  near  him  that  the  engineer,  by  the  exercise  of  all  rea- 
sonable care  and  diligence,  could  not  have  stopped  it  ia 
time  to  prevent  it  from  striking  him,  the  plaintiff  could 
not  reoover." 

The  defence  insisted  that  the  company  was  protected 
from  a  recovery  in  the  case,  because 

Ist.  Its  agents,  at  the  time  of  the  occurrence,  were  m 
the  exercise  of  all  reasonable  care  and  diligence. 

2d.  Because  the  injury  resulted  from  the  negligence 
)f  plaintifTs  husband;  and 

3d.  That,  by  the  use  of  ordinary  caie,  he  could  have 
prevente(?  the  consequences  to  himself,  etc. 

We  think  the  defence  upon  each  of  these  grounds  was 
complete.  The  case  made  was  a  strong  one  for  the  de- 
fendant, and  there  was  no  foundation  for  the  verdict  to 
rest  on.  except  the  statutory  presumption  against  the  rail- 
road company  and  its  agents,  which  was  entirely  rebut- 
ted and  overthrown  by  the  uncontradicted  evidence  in 
the  case.  From  this  it  follows  that  the  verdict  was  con- 
trary to  law,  and  without  evidence  to  sustain  it. 

When  beard  again,  the  principles  set  forth  in  this  opin- 
ion, as  applicable  to  the  case,  will  doubtless  furnish  a 
guide  to  the  principles  to  be  given  in  charge  to  the  jury  ; 
»nd  the  errors  complained  of  in  the  several  charges  ex- 
cepted to  in  the  grounds  of  the  motion  for  a  new  trinl  will 
be  corrected  by  conforming  to  the  directions  herein  laid 
iown.    The  Code  and  the  various  decisions  of  this  court 
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upon  such  of  its  sections  as  are  applicable,  contains,  in  lan- 
guage plain,  clear  and  forcible,  the  law  which  must  govern 
this  case. 
Judgment  reversed. 

Jackson,  Chief  Justice,  concurring. 

I  concur  in  the  grant  of  a  new  trial,  and  I  do  not  know 
that  there  is  much  material  difference,  in  the  important 
principles  discussed  by  my  learned  associate,  between  him 
and  myself.  Lest  there  should  be  some  misunderstanding 
and  misconstruction,  however,  of  what  he  has  written,  I 
deem  a  word  or  two  of  explanation  necessary  ;  and  in  the 
views  now  suggested  I  have  the  concurrence  of  my  other 
•colleague,  Judge  Blandford. 

1.  I  do  not  think  that  there  is  any  Procrustean  rule  in 
the  mode  of  estimating  the  value  of  a  life.  The  age  of  a 
man,  the  health  he  enjoys,  the  money  he  is  making  by  his 
labor,  his  habits,  are  data  from  which  the  jury  may  argue 
how  long  he  will  probably  live  and  work,  and  what  his 
life  is  worth  to  his  wife  in  its  pecuniary  value.  I  know 
of  no  law  which  requires  tables  of  the  probable  length  of 
life  and  its  probable  worth  to  be  introduced.  They  may 
be  a  useful  circumstance,  but  are  not  conclusive  or  abso- 
lutely essential. 

2.  I  think  section  2972  of  the  Code  must  be  construed 
in  connection  with  those  sections  which  relate  to  damages 
•caused  by  his  own  negligence  alone,  and  by  his  contrfbu- 

tory  negligence.  It  gives  another  defence  to  the -defend- 
ant corporation,  and  that  defence  is  to  show  that  after  the 
negligence  of  defendant,  if  the  plaintiff  could  'avoid  the 
damage  by  '^  ordinary  care,"  he  must  do  so,  or  cannot  re 
cover. 

Tlie  section  reads  thus :  "  If  the  plaintiff,  by  ordinary 
care,  could  have  avoided  the  consequences  to  himselt 
caused  by  the  defendant's  negligence,  he  is  not  entitled  to 
recover."    Code,  §2972.    The  meaning  is  clear,  as  held  by 
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this  court  in  56  Oct ,  540,  that  where  defendant  has  by  its 
negligence  brought  impending danojeron plaintiff,  he  must 
get  out  of  the  way,  if  he  can  by  ordinary  care  avoid  the 
consequences  of  that  danger  to  himself.  In  that  case 
Judge  Bleckley  says:  " It  (section  2972)  applies  in  terms 
to  personal  injuries,  and  if  its  meaning  can  be  extended 
to  injuries  affecting  property,  it  would  seem  tr)  be  appli- 
cable only  where  the  plaintiff's  duty  is  to  act  after  the 
defendant's  negligence  has  commenced  and  become  appa- 
rent. When  the  consequences  of  a  present  or  antecedent 
negligence  are  impending,  whoever  can  shun  them  by  ordi- 
nary care,  and  fails  to  do  so,  ought  not,  p9rhaps,  to  be 
heard  to  complain  of  them,  whether  they  touch  his  person 
or  his  property." 

It  is  true  that  in  that  case  property  alone  was  involved, 
but  the  construction  is  applied  to  persons  as  well  as  prop- 
erty. I  know  of  no  case  wherein  this  construction  has 
been  reviewed  and  reversed  in  terms.  There  may  be  dicta 
of  other  judges  in  our  reports  which  confound  section  2972* 
with  section  3034,  which  enacts  that  "  no  person  shall 
recover  damages  from  a  railroad  company  for  injury  to 
himself  or  his  property  where  the  same  is  done  by  his  con- 
sent or  is  caused  by  his  own  negligence."  But  the  two 
sections  ought  not  to  be  construed  as  tho  same,  but  in  pari 
materia  as  separate  defences. 

Where  one  causes  the  injury  by  going  where  he  had  no 
excuse  to  go,  as  one  of  ordinary  sense,  as  under  a  car  in 
motion,  or  consents  to  it  by  lying  down  deliberately  on 
the  track  and  being  run  over,  and  in  such  cases  as  these, 
section  3034  applies,  because  his  consent  or  his  own  neg- 
ligence was  the  sole  cause  of  the  injury  to  his  person. 
But  where  one  is  on  a  track,  walking  ajong,  thouiiih  a  tres- 
passer in  one  sense  of  the  word,  yet  entitled  to  j)rotection 
as  a  human  being,  and  a  train  of  cars  comes  rushing  on 
towards  him  out  of  time,  and  the  danger  is  impending,  but 
by  ordinary  care  he  can  step  off  and  save  himself  from 
the  consequences  of  the  negligence  of  the  conductor  in 


448  SUPREME  COURT  OF  GEORGIA. 

The  Samnuh,  Florida  and  Western  Ballvray  n.  Slewart. 

running  out  of  time,  then  section  2972  applies ;  anc 
does  not  step  off,  he  cannot  recover. 

It  must  be  borne  in  mind  that  both  the  princi] 
defence  in  sections  2972  and  in  3034  are  qualified 
sections  respectively.  The  qualification  in  §2972  ii 
*'  But  in  other  cases  the  defendant  is  not  relieved,  alt 
the  plaintiff  may  in  some  way  have  contributed  to  t 
jury  sustained ;"  and  the  qualification  in  §3034  is 
the  complainant  and  the  agents  of  the  company  an 
at  fault,  the  former  may  recover,  but  the  damages 
be  diminished  by  the  jury  in  proportion  to  the  amo 
default  attributable  to  him."  Both  contain  the  do 
of  contributory  negligence  and  the  effect  of  it.  That 
is  more  plainly  marked  in  §3034  than  in  §2972;  yet  v. 
in  each.  In  §3034  the  meaning  is  that  where  the 
gence  of  the  complainant  is  the  sole  cause,  he  cann 
cover  at  all ;  if  it  be  in  part  the  cause,  and  negligei 
the  company  in  part  the  causi^^then  he  may  reco 
part.  In  §2972  the  meaning  is  substantially  the  sat 
applicable  to  the  danger  impending.  Though  the 
tiff  may  have  contributed  in  some  way  to  the  peri 
pending — "  the  injury  sustained"  by  him  in  conseq 
of  it, — yet  he  may  recover,  if  he  could  not,  by  ordinarj 
have  got  out  of  the  peril  and  escaped  the  injury.  Re 
what?  And  the  company  "relieved"  to  what  extent? 
tainly  to  the  extent  of  plaintiff's  contributory  blam 
company  is  relieved,  and  the  plaintiff  may  recover  < 
ges  less  the  just  apportionment  or  proportion  of  hi 
contributory  fault. 

Such,  I  think,  is  the  clear  meaning  of  these  two  sec 
construed  so  that  "  res  magls  valeat  quam  pereat"- 
both  may  stand,  and  neither  die.  It  is  a  fair  and  jus 
struction  to  (he  railroad,  and  to  human  beings  who 
with  casualties,  where  sometimes  the  one  is  wholly  at 
and  sometimes  the  other  wholly  at  fault,  and  where 
times  each  is  at  fault.  Our  legislators,  in  my  judg 
have  wisely  made  both  these  sections,  and  the  con 
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tion  here  put  upon  them  is  that  alone  by  which  both  can 
stand.  Judge  Bleckley  and  myself  reached  it  years  ago, 
in  the  Georgia  Railroad  Company  vs.  Neely,  as  inti 
mat«d  in  that  case,  and  I  have  seen  no  reason  since  tr 
depart  from  it. 

To  apply  the  principle  to  the  case  at  bar,  the  presump 
tion  is  against  the  company.  Section  3033.  To  rebut  it 
it  may  prove  that  this  plaintilTs  conduct  in  putting  himsel 
in  a  place  where  he  could  not  escape  on  that  trestle,  wil 
fully  or  carelessly,  wa^  the  sole  cause  that  he  was  killed 
or  it  may  prove  that  when  the  emergency  was  upon  him 
when  on  the  trestle,  and  the  cars  were  negligently  cominj 
upon  him,  he  could  by  ordinary  care  have  got  ofi"  ant 
avoided  the  consequences,  and  did  not.  If  it  fail  to  prove 
one  or  the  other,  then  the  wife  can  recover,  but  the  dam 
ages  should  be  diminished  in  proportion  to  the  fault  an( 
negligence  of  her  husband. 

3.  In  my  concurring  opinion  in  the  Brinson  case,  las 
term,  I  said  to  the  effect  that  railroad  companies  wen 
liable  for  want  of  all  ordinary  care  and  diligence  in  al 
cases  in  general ;  to  extraordinary  care  in  the  case  of  pas 
sengers  and  others  under  their  care.  Section  3033  of  tin 
Code  makes  that  the  rule  applicable  to  all  cases  other  thai 
passengers,  etc.,  and  the  rule  in  respect  to  them  is  found  ii 
all  our  own  reports,  and  all  others,  I  believe,  in  England  am 
America.  This  company  was  bound  to  that  care  in  thi; 
case,  to  be  measured  by  all  the  circumstances  of  the  case 
What  would  be  all  ordinary  and  reasonable  care  in  oni 
case  might  not  be  in  another.  The  circumstances  of  eacl 
must  measure  each;  but  it  must  amount  to  all  ordinar; 
and  reasonable  care  suited  to  each  case — especially  when 
life  is  involved. 

4.  Sections  4437  and  4438  of  the  Code  have  no  applica 
tion,  I  think,  to  this  or  similar  cases.  It  is  hardly  untawfu 
intruding,  in  the  sense  of  that  statute,  merely  to  walk  on  th( 
track.  The  section  is  codified  from  the  act  of  1537.  Cobb' 
Dig.,  p.  850.    Any  one  who  will  read  that  act  will  see  tha 
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it  was  intended  to  punish  persons  interfering  with  t 
roads  by  "  placing  obstructions  upon,  or  moving,  toac 
or  altering  the  gates,  rails,  switches,  or  other  append 
of  said  roads,"  or  "in  any  manner  interfering  with 
roads  or  their  appurtenances,"  evidently  meaning  ii 
ferin^  in  any  manner  like  the  above.  It  was  not  m 
to  indict  and  punish  for  misdemeanor  everybody 
walked  along  quietly  on  a  railroad ; — but  those,  at  farti 
who  persisted  in  intruding  upon  the  track,  in  defiant 
the  command  of  the  superintendent,  or  other  officer  oi 
road  in  command  at  the  time,  to  get  off  and  keep  off. 

5.  I  have  nothing  to  say  as  to  what  the  jury  sb 
lind  on  the  next  trial,  and  must  not  be  understood  as 
mating  an  opinion  either  for  or  against  the  plaintiff. 

Thus  much  I  have  written  explanatory  of  my  own  v 
on  the  important  topics  discussed  with  his  usual  ab 
and  learning  by  my  colleague. 

I  concur  in  the  grant  of  the  new  trial,  because  I  tj 
the  charge  probably  confused  the  jury,  and  justice 
manded  a  new  trial. 

Blandfobd,  Justice,  announced  that  his  views  coinc 
with  those  expressed  in  the  concurring  opinion  of  Jaci 
Chief  Justice,  but  he  furnished  no  written  opioion. 


Hall's  Self-feeding  Cotton  Gi-j  Company  vs.  Blj 
assignee,  et  al. 

1.  A  company  engaged  in  the  manufacture  of  gins  appointed  ct 
agents  U>  BcUginM  on  commission.  Tlie  contract  between  the 
pany  and  tlie  agents  provided  that  all  sales  should  "  be  foi 
or  notes,  with  lawtu'  interDst  fro-n  December  1,  until  paid ;  ( 
made  payable  to  the  order  oF,  and  guariintecd  by,  the  party  < 
second  part  (the  agents) ;  all  cash,  drafts  or  securities  so  rec 
for  such  sale  to  be  as  special  trnsts  for  account  of  said  cottc 
company,  and  remitted  u'ilh  such  other  secarities  as  may  be  t 
to  said  company."  The  agents  rendered  an  account,  ahowir 
amount  of  their  sales  to  date,  and  after  deducting  commii 
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claimed  by  them^  remitted  a  portion  of  the  balance  by  chevk,  and 
sent  their  two  notes  for  the  remainder ;  the  company  acknowledged 
the  receipt  of  this  letter  and  its  encloaurea,  and  Btat«d  that  "  we 
I^ace  same  at  yoar  credit  with  thanks."  Before  the  sewind  note 
fell  due,  the  ^ents  made  an  assignment,  and  among  their  aaaetc 
were  included  certein  notes  and  accoante  for  gins : 
Beld,  that  the  transactjon  between  the  sgentsand  their  principal  wsf 
not  a  new  contract,  but  merely  a  remittance  in  the  ordinary  course 
of  bosinesa  on  the  one  part,  and  an  acknowledgment  thereof  on 
the  other;  and  the  taking  of  the  notes  was  not  payment  until  the} 
were  themselves  paid. 

2.  Whether  a  receipt  of  a  promissory  note  amonntfl  to  the  paymeni 
of  a  pre-existing  debt  depends  upon  the  intention  of  the  parties. 
If  such  intention  can  be  gathered  with  certainty  from  the  papen 
themselves,  resort  need  not  be  had  to  the  attending  circumstaaces 
If  the  papers  are  ambiguous,  parol  evidence  is  admisaible  to  estab 
lish  intent 

3.  A.  receipt  is  only  prima  facie  evidence  of  payment,  and  may  be  ex 
plained  or  denied  by  parol. 

Kotember  ZJ,  Itta. 

Corporations.  Payment.  Promissory  Notes.  Evidence 
Principal  and  Agent.  Before  Judge  Hokev.  Richmow 
Superior  Court.    October  Adjourned  Term,  1882. 

Reported  in  the  decision. 

J.  8.  &  W,  T.  Davidsos,  for  plaintiff  in  error. 

J.  C.  C.  Black  ;  Bakses  &  Cumhino,  for  defendants. 

Hall,  Justice. 

On  March  18, 1881,  the  gin  company,  in  writing  unde 
seal,  signed  by  both  parties,  appointed  Warren,  Wallace  t! 
Co.,  composed  of  Warren,  Wallace  and  Cranston,  agent 
at  Augrusta,  to  sell  its  gins  upon  commission.  The  agent 
Were  to  receive  25  per  cent  on  all  sales  and  an  extra  1 
percent  on  all  cash  actually  paid  by  Deceml>er  Isl. 
The  contract,  among  others,  contained  these  provisions 
AH  sales  by  Warren,  Wallace  &  Co,  were  to 
"  Be  for  cash,  or  notes  with  lawful  interest  .rom  December  lat  unt 
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paid.  Drafts  made  payable  to  the  order  of,  and  gnaranteed 
said  party  of  the  second  part.  All  cash,  dratla  or  eecuritice 
ceived  for  NUch  sales,  to  be  a  special  trust  for  accouot  of  sait 
gin  company,  and  remitted  with  such  other  aecuritiea  aa 
taken  to  said  company. 

"The  said  cotton  gin  company  is  not  to  be  charged  with, 
liable  for  any  charges,  such  as  storage,  drayage,  freight,  ma 
nir&dce,  fire  insurance,  advertising,  exhibiting  or  coavassing. 
Bale  <if  said  goods." 

Under  this  contract,  the  firm  received  May  26,  1 
consignment  of  $2,b42.51.  On  June  lOLh,  I8S1,  W 
Wallace  &  Co.  dissolved  by  the  withdrawal  of  Warre 
the  other  two  members,  using  the  name  of  Wal 
Cranston,  continued  the  business,  taking  the  a-sse 
assuming  the  liabilities  of  the  old  tirm. 

No  new  contract  was  made  with  the  gin  compa 
account  furnished  it  of  gina  sold  up  to  June  10,  IB^ 
the  new  firm,  Wallace  &  Cranston,  received  up  to  Oi 
1881,  consignments  under  the  contract,  amounti 
$3,37-2.60,  which  with  gins  left  over  from  1880,  left  ii 
hands  about  $7,238  86  of  the  gin  company's  proper! 

On  November  30,  ISSl,  Wallace  &  Cranston  rei 
an  account,  sliowing  sales  to  amount  of  $5,620.00. 
this  they  deducted  25  per  cent — $1,112.50,   and  tl 
per  cent  off  of  the  balance,  equal  to  1123.75,  whi 
net  due  the  company,  $3,844.18. 

In  sending  said  statement,  Wallace  &  Cranston  wi 
follows : 

"  We  hand  you  herewith  statement  in  full  of  (tin  account 
showing  balance  due  you  of  (3,844.18,  for  which  you  will  f 
check  on  the  American  Exchange  National  Bank,  New  Yi 
tl,844.18  and  our  two  notes  Eor$l,000  each,  at  .'10  and  60  days. 

"  Money  is  exceedingly  close  here  atthis  time,  and  bo  wemfi 
ment  in  this  way,  which  we  trust  will  be  of  no  inconvenience  t 

The  gin  company,  on  December  5, 1881,  by  letter 

"  Your  favor  30  ult.  to  hand,  with  inclosure,  check  Aroerit 
change  National  Bank,  New  York,  for  tl,844.1S  and  notes  3C 
days  12,000.    We  place  same  at  your  credit,  with  tbanka. 

"Our  Mr.  Oscar  Washburne,  secretary,  and  Isaac  Washburn 
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ident  and  treasurer,  are  now  at  the  EKposition,  Atlanta,  and  proba- 
blj  some  of  yoar  firm  will  meet  them. " 
"Very  traly, 

HuL'a  8.  F.  CoTTOM  Qin  Co. 

Per  8.  C.  Waahbume." 

The  30  day  note  was  paid,  but  before  the  60  day  note 
became  due,  Wallace  &  Cranston,  January  4, 18S2,  by  deed 
tQ  the  ordinary  form,  assigned  to  said  J.  0.  0.  Black. 

The  nominal  assets  were  JloSiTfiS.SS.  Preferences 
$62,505.20.  Dnpreferred  $47,698.85.  The  gin  company 
was  an  unpreferred  creditor. 

The  property  of  the  gin  company  unsold,  the  assignee 
turned  over  to  it. 

Among  the  assets  attempted  to  be  assigned  by  Wallace 
&  Cranston,  were  about  $1,000  in  planters'  notes  and  open 
accounts,  the  same  being  due  for  gins  sold,  and  which  went 
to  make  up  the  account  rendered  November  30, 1881. 

Some  of  the  notes  were  payable  to  the  order  of  the  gin 
company,  and  were  in  the  form  of  conditional  sales,  reserv. 
ing  title  to  the  gins  until  paid.  These  notes  had  never  been 
out  of  agents'  possession,  and  hence  were  not  indorsed  by 
the  gin  company. 

The  gin  company  failing  to  get  the  assignee  to  surrender 
anything  but  the  unsold  gins,  filed  on  September  11, 1882, 
ita  bill  returnable  to  October  term  1882,  waiving  dis. 
covery  against  the  firms  aforesaid  and  Black,  as  assignee, 
charging  the  facts  aforesaid,  and  that  Wallace  &  Cranston, 
unknown  to  it,  were  insolvent  on  November  30,  1S81,  and 
that  they  had  no  such  title  to  the  notes  and  accounts,  a 
list  of  which  was  attached  to  the  bill,  as  would  enable  them 
to  assign  them  to  an  assignee  for  the  benefit  of  creditors, 
against  its  claim  as  the  real  owner. 

That  the  two  notes  of  $1,000  sent  November  30,  1881, 
were  not  received  as  payment,  but  only  as  collateral  and 
as  a  memorandum  of  the  indebtedness  of  Wallace  it  Cran- 
ston, and  that  they  were  simply  placed  to  their '-credit,"  and 
not  received  as  in  discharge  of  the  contract  of  March  18, 
1881. 
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That  Wallace  &  Cranston  were  the  company's  ag 
and  had  deducted  10  per  cent  more  from  the  sales 
they  were  entitled  to,  as  the  extra  10  percent  only  ap] 
to  actual  cash  paid  by  December  1,  and  that  the  a) 
could  not  in  this  way  hold  on  to  the  property  of  their 
cipals,  and  thus  make  money  at  their  expense. 

The  only  prayer  of  the  bill  insisted  on  was  that  the 
dences  of  debt  be  decreed  to  belong  to  complainants, 
that  the  assignee  and  other  defendants,  be  required  t 
liver  up  those  uncollected,  and  pay  over  the  procee 
those  collected. 

No  personal  judgment  was  asked  against  any  one. 
of  the  defendants  acknowledged  service, 

The  assignee  alone  answered  the  bill.  He  deniec 
insolvency  of  Wallace  &  Cranston  on  November  30, 
admitted  the  assignment,  liabilities  and  creditors  as  st 
and  that  nothing  would  be  realized  for  unpreferred 
itors. 

He  raised  by  his  answer  but  one  question,  that  of 
ment,  and  claimed  that  the  company  received  the  no 
November  30,  1881,  83  payment,  and  that  therefor 
notes  set  out  in  the  bill,  the  proceeds  of  the  cons 
goods,  were  the  property  of  Wallace  &  Cranston,  and  p 
under  the  assignment.  He  relied  upon  the  letters  o 
vember  30  and  December  5,  as  establishing  this  fad 
attached  copies  of  the  letters  to  his  answer. 

By  consent,  the  bill  was  heard  at  the  adjourned 
before  a  jury.  The  evidence  showed  that  demanc 
been  made  upon  Black,  assignee,  for  the  notes  and  acc( 
andthatheliad  refused  to  surrender  them,  because  h< 
eidered  they  passed  under  the  assignment. 

That  he  had  to  date  collected  about  five  hundred  4 
of  the  claims,  but  had  kept  the  money  separate,  to 
the  result  of  this  bill. 

Tlie  other  facts  have  heretofore  been  stated,  or  will 
ficiently  appear  in  the  grounds  for  new  trial,  etc.,  hen 
named. 


r 
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Under  the  ruling  of  the  court,  the  jury,  on  January  23, 
1883,  returned  a  verdict  for  the  defendant. 

During  the  term,  complainant  moved  for  a  new  trial, 
filing  its  motion  and  brief  of  evidence  under  the  approval 
of  the  court.  Among  others,  the  following  grounds  were 
set  out  in  the  motion : 

"  Because  the  court  erred  in  ruling  out  so  much  of  the 
answers  of  O.  Washburne  and  S.  C.  Washburne,  taken  by 
commission,  as  wen'  to  show  the  gin  company  did  not  afc- 
cept  the  notes  as  payment,  and  in  discharge  of  the  contract 
of  November  18, 1881.  Also,  in  ruling  out  that  part  of  the 
answer  of  O.  Washburne,  secretary  of  the  company, 
relating  to  a  conversation  had  with  W.  H.  Warren 
(member  of  the  firm  of  Warren,  Wallace  &  Co.,  who 
went  out  June  10,  1881),  November  28,  1881,  in  At- 
lanta, in  which  he  told  Warren,  in  reply  to  Warren's 
statement  that  Wallace  &  Cranston,  by  December  1, 
would  send  on  cash  and  their  notes  in  settlement  of 
gin  account,  that  the  company  would  not  receive  the  notes 
in  Ueu  of  cash,  as  it  accepted  nothing  in  payment  except 
cash ;  Washburne  asked  Warren  to  so  say  to  Wallace  & 
Cranston  upon  hi?  return  to  Augusta  that  night.  Also 
the  answer  of  S.  C.  Washburne,  book-keeper  of  the  com- 
pany, who  received  the  notes,  showing  what  was  intended 
by  "placing  at  your  credit'." 

This  evidence  is  set  forth  in  full  in  2d  and  3d  grounds 
of  the  motion  for  a  new  trial. 

The  court  ruled  out  this  evidence,  on  the  ground  that 
the  letters  of  November  30  and  December  5  made  a  new 
Contract,  and  that  parol  evidence  could  not  be  introduced 
to  explain  them,  or  for  the  purpose  of  showing  the  inten- 
tion with  which  the  notes  were  received,  etc. 

1.  If  the  judge  placed  the  proper  construction  upon  the 
subsequent  dealings  between  these  parties  to  the  original 
contract,  then  he  was  unquestionably  right  la  rejecting 
the  parol  evidence  offered  in  explanation  of  the  terms  of 
what  he  holds  to  be  a  ^'  new  contract,"  as  shown  by  the 


456  SUPREME  COURT  OF  GEORGIA. 

Hall'a  SeU'Feedlag  Cotton  Oln  Companr  n.  Btecli,  uaiRnM.  a  oL 

offer  contained  in  the  letter  of  Wallace  &  Cranston  ti 
complainants,  and  their  reply  to  the  same,  accepting 
arrangement  proposed. 

Was  this  a  new  contract  between  these  parties,  or  mi 
a  mode  of  making  a  remittance  by  the  agents  to  their' 
cipals?  Did  the  agents  use  the  term  "payment"  in  ilsi 
legal,  or  in  its  popular  sense?  Wa8  it  their  intentit 
treat  these  notes  as  payment,  whether  they  were  m' 
maturity  or  not,  or  whether  they  were  ever  paid? 
the  proposition  made  to  exchange  a  liability  of  h: 
grade,  and  secured  by  title  to  property  and  another  n 
which  they  were  bound  to  guarantee,  and  did,  by  the 
terms  of  the  engagement,  guarantee,  for  one  of  lower  g 
and  without  any  security  whatever?  Was  this  propo; 
made  in  terms?  and  if  so,  did  the  complainants  sa 
their  letter  of  the  5th  December,  that  they  accepted 
terms,  and  returned  thanks  for  the  favor?  We  cann 
conclude.  We  think  the  transaction  amounted  to  no 
more  than  a  remittance  of  money  in  the  ordinary  c 
of  business,  upon  the  one  part,  and  a  civil  acknow 
ment  of  its  receipt,  upon  the  other.  The  agents  mai 
application  to  be  relieved  from  any  of  their  obligatio 
their  principals;  they  merely  asked  indulgence  from 
creditors,  and  forbearance  to  enforce  the  coUectit 
what  was  due  to  them ;  and  this  was  all  that  was  assi 
to  by  the  latter.  This,  it  seems  to  us,  is  the  natural 
necessary  meaning  of  this  transaction,  apart  from  any 
evidence  than  that  contained  in  the  letters  and  othei 
tings  in  evidence ;  and  to  this  effect  the  jurj'  should 
been  instructed. 

The  Code,  §2867,  expressly  declares  that  bank  ch 
notes,  etc.,  are  not  payment  until  themselves  paic 
bill,  acceptance,  or  note  of  the  debtor  or  a  third 
Bon,  is  not  an  extinguishment  of  the  original  dei 
unless  there  is  an  express  agreement  to  receive 
payment.  Weaver  vs-  Nixon  c6  Wester,  69  Ga., 
In    this    case,    Jackson,   0.   J.,   concurred    on    sj 
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grounds,  and  in  his  opinion  gave,  as  it  seems  to  his  pres- 
ent colleagues,  the  true  reason  for  the  doctrine.  He  said : 
'^  The  question  turns  on  the  intention  of  the  parties.  Here 
the  debtor  intended  to  settle.  The  creditors  intended  tg 
settle,  if  they  received  their  money ;  but  they  did  not  re- 
ceive it.  Had  they  been  guilty  of  laches^  the  loss  would 
have  fallen  upon  them  ;  as  they  were  not,  it  falls  on  the 
debtor."  This  was  in  a  case  where  the  check  of  a  third 
party  was  turned  over  by  the  debtor  to  the  creditor,  but 
which  was  not  realized  in  money,  in  consequence  of  the 
failure  of  the  party  drawing  it.  A  striking  instance  of  the 
application  of  this  doctrine  is  afforded  by  the  case  of  Kup- 
ferman  V8.  McGehee^  trustee^  et  aZ.,  63  Ga.^  250. 

2.  In  the  present  case,  the  real  question  to  be  solved  was, 
wliat  was  the  intention  of  the  parties  ?  Now,  how  was 
thid  intention  to  be  ascertained  ?  If  it  could  be  gathered 
wilh  certainty  from  the  papers  in  evidence,  then  there 
was  no  need  to  resort  to  the  attending  circumstances ;  but 
if  the  papers  themselves  were  ambiguous,  as  they  evi- 
dently were,  then  parol  evidence  was  admissible  to  estab- 
lish it.     Code,  §§3801,  2757,  sub-sec.  1. 

3.  At  most,  it  is  doubtful  if  this  letter  and  the  reply 
amounted  to  anything  more  than  a  receipt,  which  is  "  al- 
ways only  prima  facie  evidence  of  payment,  and  may  be 
denied  or  explained  by  parol."     Code,  §3807. 

From  this  it  follows  that  there  was  error  in  the  interpre- 
tation placed  by  the  court  upon  this  transaction ;  and  in 
the  rejection  of  the  evidence  offered  to  show  what  was  the 
intention  of  the  parties,  and  to  exhibit  its  true  character. 

Judgment  reversed. 
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Shepherd,  Hooper  &  Company  vs.  Crawford,  executor 

de  son  tort, 

1.  No  demand  is  necessary  to  the  commencement  of  an  action  by  a 
client  against  an  attorney  who  has  collected  money  for  him  and 
failed  to  pay  it  over,  or  against  his  legal  representative,  if  he  is 
dead.  If  it  were  sought  to  recover  twenty  per  cent  additional  for 
withholding  payment  after  written  demand,  such  d?mand  would 
then  be  necessary. 

2.  When  it  has  been  shown  that  money  has  gone  into  the  hands  of  a 
party  contracting  to  collect  it,  the  ontiS  of  accounting  for  it  is  cast 
upon  him. 

3.  Where  a  client  brought  suit  against  the  representative  of  his  de- 
ceased attorney  for  money  collected  by  such  attorney,  and  not  ac- 
couLted  lor,  if  the  claim  against  the  original  debtor  was  barred  by 
the  statute  of  limitations,  so  that  no  recovery  could  be  had  against 
him  in  case  of  failure  to  recover  against  the  attorney's  estate,  he 
would  be  a  competent  witness  to  prove  that  he  had  paid  the  amount 
of  the  claim  to  the  deceased  attorney. 

November  20  1883. 

Actions.  Demand.  Attorney  and  Client.  Onus  pro- 
bandi  Witness.  Before  Judge  Fain.  Bartow  Superior 
Court.    January  Adjourned  Term,  1883. 

Reported  in  the  decision. 

Akin  &  Akin,  for  plaintiffs  in  erroi. 

Trippe  &  Neel  ;  W.  K.  Moore,  for  defendant. 

Hall,  Justice. 

The  plaintiffs  instituted  suit  against  the  defendant,  as 
executor  de  son  tort  of  Michael  J.  Crawford,  deceased,  and 
set  forth  in  their  declaration  that  they  had  employed  de- 
ceased, in  his  lifetime,  as  an  attorney  at  law,  to  collect  a 
claim  by  note  made  to  them  by  one  Gilliam.  This  note 
was  duo  in  1874 ;  that  deceased  had  collected  the  samei 
and  failed  to  account  to  them  for  the  amount.  On  the  trial, 
they  proved  the  execution  of  the  receipt  of  deceased  for 
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the  note,  and  gave  it  in  evidence;  they  also  proved  by 
Gilliam  that  ho  had  paid  the  same  to  deceased.  Defend- 
ant objected  to  the  testimony  of  Gilliam,  because  his  tes- 
tator, the  other  party  to  the  transaction,  was  dead,  and  be- 
cause he  was  the  attorney  both  for  the  plaintiffs  and  Gil- 
liam in  this  transaction;  this  objection  was  overruled. 
Plaintiffs  having  closed  their  testimony,  defendant  moved 
to  noD-sait  them,  which  motion  was  BU&tained,  but  upon 
what  ground  does  not  distinctly  appear  from  the  record  or 
thejudgmect  of  the  court  awarding  the  non  suit.  To  this 
judgment  the  plaintiffs  excepted,  and  bring  the  same  here 
by  writ  of  error  and  bill  of  exceptions. 

I.  The  defendant  filed  a  cross  bill  of  exceptions,  in  which 
he  assigns  error  upon  the  ruling  admitting  Gilliam's  testi- 
mony over  his  objections.  The  only  plea  filed  wa3  the 
general  issue ;  there  was  no  question  made  as  to  the  char- 
acter in  which  defendant  was  sued ;  in  fact  it  was  admitted 
that  he  was  the  executor  de  son  tori  of  Michael  J.  Craw- 
ford, and  had  in  hand  a  sufficiency  of  his  assets  to  pay  this 
claim,-  in  the  event  it  was  established. 

Itissaid  in  argument  here,  that  the  non-suit  was  awarded 
because  the  evidence  failed  to  show  that  M.  J.  Crawford, 
in  bis  lifetime,  and  the  defendant  since  his  death,  had  not 
paid  over  the  sum  collected  for  plaintiffs;  and  because  it 
was  neither  alleged  nor  proved  that  a  special  demand  for 
the  money  thus  collected  had  been  made  either  upon  the 
deceased  or,  since  his  death,  upon  the  defendant,  prior  to 
the  institution  of  the  present  action. 

Upon  neither  of  these  grounds,  nor  upon  any  other  that 
occurs  to  U3,  cin  this  judgment  of  non-suit  be  sustained. 
No  demand  is  necessary  to  the  commencement  of  an  ac- 
tion, except  in  such  cases  as  the  law  or  the  contract  pre- 
scribes. Code,  §3255.  It  is  not  intimated  that  the  terms 
of  this  contract  prescribe  such  a  condition,  and  we  are 
equally  well  satisfied  that  the  law  requires  none. 

It  is  the  duty  of  an  attorney  at  law,  when  he  collects 
money  for  a  client,  to  pay  it  over  promptly,  and  if  he  fails 
V 71-30 
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to  do  60,  he  is  liable  to  a  rule,  and  when  a  judgmen 
tained  against  him  for  such  default,  and  he  fails  to 
it  within  ten  days  from  the  time  appointed  in  the 
he  is  to  be  removed  from  the  profesaion.  Cod* 
8ub-aec.  2.  If  an  attorney  at  law  fails,  upon  applical 
pay  to  his  clientanymoney  heraayhaTeiuhand,co 
by  virtue  of  his  office,  he  may  be  served  with  a  \ 
demand  for  the  same,  and  if  it  is  not  then  paid,  he 
compelled  to  pay  at  the  rate  of  twenty  per  centi 
annum  upon  the  sum  be  has  in  his  hands,  from  the 
the  demand,  unless  good  cause  can  be  shown  to  tl 
trary.  Code,  §3950.  If  the  penalty  of  twentyperc 
withholding  payment  is  exacted,  then  a  demand  to 
that  object  is  requisite,  but  no  demand  is  neces 
sustain  a  suit  to  compel  an  account  for  the  money  » 
collected.    56  (?«.,  571-576;  67  2b.,  525-538. 

2.  The  other  ground  upon  which  the  court  put  it 
meiit  is  equally  as  untenable.  When  it  is  shon 
money  has  gone  into  the  hands  of  a  party  contrac 
collect  it,  the  onus  of  accounting  for  it  is  then  ca; 
him.  There  are  very  few  cases  in  which  a  comp 
is  called  upon  to  prove  a  negative,  and  certainly  tl 
furnishes  no  exception  to  the  general  rule.  Thi 
question  raised  here  is  decided  in  7  Ga.,  191,  when 
held  that  in  an  action  against  a  special  agent,  w 
lected  money  for  his  principal,  it  was  not  incuml 
the  plaintiff  to  prove  that  he  had  not  accounted  : 
paid  it  over. 

3.  Was  the  court  right  in  admitting  Qilliam's  test 
oyer  defendant's  objection  ?  This  depends  upon  t 
ther  fact  of  Qilliam's  liability  to  the  plaintiffs,  In  th 
of  their  failure  to  recover  against  Crawford's  execul 
he  would  have  been  liable  over  to  them  in  that  eveni 
he  testified,  as  Crawford  was  dead,  then,  under  the  d 
of  thiscourt  at  the  present  term,  in  the  case  of  J)a^ 
Burts,  he  was  incompetent  to  testify.  But  it  isaj 
from  the  record  in  this  case  that  the  plaintiffs' rigbl 
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claim  that  had  been  given  Oniwford  forcolleetion  was  , 
barred  by  the  statute  of  limiution,.  Even  at  com 
„T>,  f  Tl  '*"''«•"'"■•»»  competent,  who  wo 
withoatit,beeKlnded.  23  fi...  «.,  257.  In  ««,™. 
JVl».ngvs  Wooun,  admini.traU,r,i^i  Woolen,  admV 
J'loj.mo!,  d,  Epfing,  thi,  court,  at  its  present  term,  1 
that  a  witness  competent  to  testify  at  common  law  was 
rendered  incompetent  by  reason  of  the  ejcepliou  < 
tamed  m  the  evidence  act  of  1866  (Code,  §386*,  par. 
relative  to  parties  to  the  suit  or  contract,  etc.,  where 
opposite  party  was  dead. 

8  affirmed.  The  non-smt  awarded  in  the  case,  and  excep 
to  by  the  plamtilTs,  wa,  error,  and  that  judgment  is 


Tei  CnmuL  E*njio»B  ,,.  H/mutoh. 

1.  ^  .  mlt  .gaioit  a  „„„,j  ,„  ,,„„ 

ehuE.  ih..  i,  ,b.  p,.i„ij,  p,„i,^^  ^^^  oollo  ™  .'  .r 

^1.v  o7'„'  r'"^  ""  '?•  "*'"'»'■•  '■•".  •!..  I.™er  would' 
gmlty  of  negl,genc.  .„d  could  „oi  ,ec„,e,,  were  properly  reto. 
Itwa8notforthecourtlo8ini-t«f.n,  o,,,.  ere  propeny  teiuw 
fliut  ,„ii  41.     ■  ,         """"S'^f'utanyoneotanumberof  fac 

S Vt  f  ;°'r.">"'  "  ~n>llt"ied  such  negligence  a.  would  , 
pnye  Ihe  plamurrol  her  right  lo  recover. 

omS^li  T'.k''  '°P""''»"  "•  "»t  favored :  Indeed,  I.  may 
qnetton^  whether  they  exi.l .,  .l,  „„d„  „,,  con.tltuUon  ol  U 

(".)  What  are  known  a.  the  Mock  law.,  embodied  in  Code,  «]44l)-l 
•re  not  inp.r.  ™,«„-.  with  fB033_,,  .„j  a„  „„;  modlly  or  ah 
the  rale  of  dd.gence  to  he  oh.erved  in  the  running  of  train. ;  I 
tte  e«,te,,c.of  a.tock  law  in  any  locality  I.  a  fact  which  the  ju 
nay  con,ider,  ,n  aKerlalnlng  the  amount  of  c.,.  and  diligence  < 
™»d  hy  eachol  the  parlle,  to  the  tr,na«,ilon.  and  in  apporUo 
lag  the  «lent  of  the  liabihly  of  the  company,  if  any. 
HoTBmber  a.  IS8). 

We.  Fences.  Bailroads.  Damages.  Negligent 
Before  Jadge  Sikwiet.  Spalding  Superior  Court.  Fe 
maiy  Term,  1883. 


462  SUPREME  COURT  OF  GEORGIA. 


The  Central  Railioad  vs.  Hamilton. 


Amanda  Hamilton  brought  suit  in  the  county  court  of 
Spalding  county  against  the  Central  Railroad,  for  the  value 
of  a  cow  killed  by  the  defendant's  train.  Plaintiff  recovered 
a  judgment,  and  defendant  appealed  to  the  superior  court 
On  the  trial,  the  evidence  showed  that  the  cow  was  killed 
iby  the  train,  but  the  defence  rested  on  the  question  of  neg- 
ligence in  the  railroad  and  the  owner  of  the  cow  respect- 
ively. What  is  known  as  the  stock  law  was  in  force  in  Spald 
ing  at  the  time,  prohibiting  owners  of  stock  from  allowing 
them  to  run  at  large.  (See  Code,  §§1449-1454.)  The 
husband  of  plaintiff  testified  that  the- cow  was*turned  out 
of  a  lot  in  Pike  county,  in  which  there  was  no  stock  law, 
and  wandered  into  the  adjoining  county  of  Spalding,  where 
she  was  killed.  The  jury  found  for  the  plaintiff  $40.00, 
with  interest  from  the  date  of  the  injury.  Defendant  moved 
for  a  new  trial,  on  the  following  among  other  grounds: 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  refused  to  charge  the  following 
request :  "  It  is  against  the  law  of  this  state,  as  applicable 
to  Spalding  county,  for  stock  to  run  at  large.  This  being 
the  law,  if  the  owner  of  the  cow  that  is  alleged  to  have  been 
killed  permitted  it  to  go  at  large  in  the  county  of  Spalding, 
the  owner  would  be  guilty  of  negligence,  and  if  such  neg- 
ligence caused  the  cow  to  be  killed,  the  plaintiff  cannot 
recover. 

(3.)  Because  the  court  refused  to  charge  the  following 
request:  "If  the  cow  of  plaintiff  was  permitted  to  go  at 
large,  and  was  killed  by  the  defendant's  cars  in  the  county 
of  Spalding  since  the  adoption  of  the  stock  law,  then 
defendant  would  not  be  guilty  of  negligence,  and  plaintiff 
could  not  recover." 

(4.)  Because  the  court  refused  the  following  request: 
"If  plaintiff  permitted  her  cow  to  run  at  large,  and  if  her 
cow  was  upon  the  right  of  way  of  defendant  in  the  county 
of  Spalding  when  killed,  then  plaintiff  cannot  recover,  nn- 
less  the  evidence  shows  that  the  engineer  did  recklesdy 
and  wilfully  run  the  engine  on  the  cow." 
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(5.)  Because  the  court  charged  as  follows :  "It  is  proper 
for  you  to  consider  whether  the  cow  was  found  and  killed 
in  a  county  where  the  stock  law  is  in  force  ;  that  is  to  say, 
where  the  law  required  people  to  keep  up  their  stock ;  it 
is  proper  for  you  to  consider,  if  that  was  shown,  whether 
or  not  these  officers  and  agents  of  this  railroad  company 
woald  or  would  not  have  the  right  to  presume  there  was 
no  stock  there  at  the  place  where  the  cow  was  killed." 

The  motion  was  overruled,  and  defendant  excepted. 

W.  L.  Wattekson  ;  John  I.  Hall,  for  plaintiflF  in  error. 
Henrt  Walker  ;  L.  Cleveland,  for  defendant. 
Hall,  Justice. 

The  principal  question  presented  by  this  case  is,  what 
eflFect,  if  any,  the  provisions  of  the  law,  in  counties  where 
it  is  of  force,  requiring  stock  to  be  kept  up,  has  upon  the 
liability  of  railroads  for  killing  the  same  in  such  localities, 
by  the  running  of  their  trains  ?  Does  this  law,  which  is 
embodied  in  §§1449,.  1450, 1451, 1452  of  the  Code,  modify 
or  alter  the  rule  of  diligence  to  be  observed  in  the  running 
of  trains  in  such  cases  by  §§3033  and  3034  of  the  Code — 
viz  :  That  the  company  shall  be  liable  for  damage  done  to 
stock  by  its  locomotives  or  cars,  or  by  any  person  in  its  em- 
ployment, unless  it  shall  make  it  appear  that  its  agents 
have  exercised  "all  ordinary  and  reasonable  care  and  dili- 
gence," or  unless  it  appear  that  the  injury  to  the  property 
was  done  by  the  consent  of  the  owner,  or  was  caused  by 
his  negligence,  or  unless  both  parties  were  at  fault,  in 
which  case,  the  owner  may,  nevertheless,  recover,  but  the 
damages  are  to  be  diminished  by  the  jury  in  proportion 
to  the  amount  of  default  attributable  to  him  ? 

The  defendant,  by  its  counsel,  requested  the  court  to 
charge  the  jury, 

(1.)  That  it  was  against  the  law  of  the  state  for  stock 
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to  run  at  larpe  in  Spalding  county,  which  had  adopt 
law  requiring  it  to  be  kept  up ;  that  in  euch  case 
owner  of  the  cow  alleged  to  have  been  killed  per 
her  to  run  at  large  in  Baid  county,  she  would  be  go 
negligence,  and  if  such  negligence  caused  the  con 
killed,  she  could  not  recover. 

(2.)  That  if  the  cow  was  permitted  to  run  at  la 
the  plaintiff,  and  was  killed  by  the  defendant's  cars 
county  of  Spalding,  since  the  adoption  of  the  stor 
then  the  plaintiff  would  be  guilty  of  negligence,  aud 
not  recover. 

(3.)  If  the  plaintiff  permitted  her  cow  to  run  at 
and  she  was  upon  the  right  of  way  of  defendant 
county  of  Spalding  when  killed,  then  there  could 
recovery,  unless  the  evidence  showed  that  the  en 
recklessly  and  wilfully  ran  the  engine  on  the  cow. 

1.  The  court  refused  to  give  each  and  all  of 
charges  requested,  and  we  think  did  not  err  in  so 
The  tirst  request  was  manifestly  wrong,  in  that  it  as 
that  the  running  at  large  of  the  cow,  without  refere 
any  of  the  other  facte  "proved,  was  of  itseU  such 
gence  as  would  defeat  a  recovery  ;  and  this,  althou, 
conduct  of  the  defendant's  agents,  in  running  the 
and  train,  may  have  been  wholly  without  justifi( 
and  the  secondrequestembodies  alike  unsound  pro p( 
Neither  of  these  requests  is  sufficiently  guarded, 
not  for  the  court  to  single  out  any  one  of  a  num 
facts,  and  tell  the  jury  that  it  constituted  such  negl 
OS  would  deprive  the  plaintiff  of  the  right  to  recovi 
was  emphatically  a  question  for  the  jury  to  pass  on, 
all  the  evidence,  with  proper  instructions  from  the 

2.  Whether  the  last  request  should  have  been 
will  depend  upon  the  solution  of  the  questioa  as 
alteration  of  the  rule  of  care  and  diligence  prescril 
the  Code,  by  the  subsequent  passage  of  the  stoc! 
It  is  scarcely  necessary  to  state  that  repeals  by  in 
tion  are  not  favored — this  was  not  denied  by  the  li 
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counsel  for  plaintiff  in  error ;  indeed,  it  may  be  well  ques- 
tioned whether,  under  the  provision  of  our  constitution 
which  declares  that  •'  no  law  or  section  of  the  Code  shall 
be  amended  or  repealed  by  mere  reference  to  its  title,  or 
to  the  number  of  the  section  of  the  Code,  but  that  the 
amendment  or  repealing  act  shall  distinctly  describe  the 
law  to  be  amended  or  repealed,  as  well  as  the  alteration 
to  be  made"  (Code  §5076),  there  can  be  such  a  thing 
as  a  repeal  or  alteration  of  a  law,  or  section  of  the  Code, 
by  implication  in  this  state. 

But,  be  this  as  it  may,  it  is  urged  that  the  legislation  in 
relation  to  the  confinement  of  stock,  so  as  to  prevent  its 
running  on  the  premises  of  others,  is  i?i  pari  materia  with 
the  sections  of  the  Code  that  lay  down  the  rule  of  dili- 
gence to  be  observed  by  railroads  in  the  running  of  their 
trains,  and  defines  their  liabilities  in  cases  where  stock  is 
killed,  and  should  be  so  construed  as  to  make  these  acts 
consist  with  each  other. 

We  are  of  opinion  that  the  provisions  in  question  are 
not  in  pari  materia^  but  deal  with  distinct  subjects.  The 
provisions  of  the  Code  §§3033  and  3034,  lay  down  what 
care  and  diligence  the  roads  must  observe  in  the  running 
of  their  trains,  and  what  will  modify  or  relieve  them  al- 
together from  liability,  in  the  event  that  stock  is  killed  by 
them. 

The  stock  law  contains  no  similar  provision.  It  does 
not  contemplate  the  killing  of  stock  wandering  upon  the 
land  of  another ;  on  the  contrary,  it  provides  for  the  tak- 
ing up  and  impounding  such  stock,  the  care  to  be  be- 
stowed upon  it  while  in  the  pound,  etc.,  how  the  expense 
of  impounding  is  to  be  paid,  and  gives  a  remedy  for  the 
damage  done  by  the  stock  while  going  at  large.  Code, 
§§1451, 1452,  1454.  The  illegal  impounding  or  abuse  of 
stock  is  made  penal  by  the  same  net.     Code  §1453. 

That  the  existence  of  the  stock  law  in  any  locality  is  a 
fact  which  the  jury  may  consider  in  ascertaining  the 
amount  of  care  and  diligence  exercised  by  each  of  the 
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parties  to  the  transaction,  and  in  apportioning  the  extent 
of  the  liability  of  the  company,  or  in  exempting  it  there- 
from, we  think  is  proper.  That  was  the  instruction  sub- 
stantially given  by  the  presiding  judge  in  this  case,  and 
that  it  was  not  overlooked  or  disregarded  by  the  jury  is 
evident  from  the  fact  that  the  cow  killed  was  proved  to 
be  worth  fifty  dollars,  while  the  verdict  returned  forty 
dollars  only  for  the  plaintiff. 
Judgment  affirmed. 


Ells  vs.  Bonb. 


A  draft  was  drawn  by  a  firm  on  an  individaal,  and  accepted;  aait 
was  brought  against  the  drawers  and  acceptor ;  service  was  per- 
fected upon  the  acceptor  and  one  of  the  drawers ;  the  other  was 
absent  from  the  state,  and  was  not  served,  nor  was  any  retam  of 
service  made  as  to  him ;  judgment  was  rendered  by  default  against 
the  parties  served ;  the  acceptor  became  a  bankrupt,  and  there 
were  no  firm  assets  of  the  drawers ;  the  drawer  who  was  not  served 
having  returned  to  the  state,  suit  was  brought  against  him  on  the 
draft: 

Held,  that  by  the  weight  of  authority  at  common  law,  this  liability 
would  be  merged  in  the  first  judgment,  but  not  so  in  Georgia.  In 
Georgia,  >udgments  so  obtained  bind  the  partners  or  joint  contract- 
ors served,  and  the  partnership  assets,  but  not  the  members  who 
were  not  so  served.  As  to  their  individual  estates,  they  stand  as 
though  no  judgment  had  been  rendered  in  a  suit  upon  the  paper 
to  which  they  were  parties.  Therefore,  the  partner  not  served  was 
liable  to  be  sued  upon  the  draft  upon  his  return  to  the  state. 

(a.)  The  fact  that  no  return  of  no?i  est  inventus  was  made  as  to  the 
defendant  on  whom  no  service  was  perfected,  did  not  operat3  so 
as  to  cause  a  merger  of  his  liability  in  the  first  judgment. 

(6.)  This  case  diflfers  from  that  in  35  Oa,,  72. 

.     November  6,  1883. 

Contracts.  Actions.  Judgments.  Debtor  and  Creditor. 
Merger.  Before  Judge  Brown.  Bibb  Superior  Court 
April  Term,  1883. 

Keported  in  the  decision. 
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L.   N.  Whittle;  G.  W.  Gustis,  for  plaintiff  in  error. 
Hill  &  Harris  ;  J.  0.  Kuthbkfobo,  for  defendant. 
Hall,  Justice. 

This  case,  by  consent  of  parties,  was  detennined  by  the 
presiding  judge,  withouta  jury,  upon  the  following  agreed 
Btatement  of  facts  and  the  questions  of  law  arising  thereon : 

Plaifitiff,  in  the  year  1S73,  was  the  owner  of  a  draft  due 
at  twenty  days,  payable  to  her  order,  for  seven  hundred 
dollars,  drawn  by  Ellis  &  Laney  upon  W.  A.  Cheny.  Pay- 
ments were  made  upon  the  paper,  considerably  reducing 
the  debt. 

Plaintifi*  instituted  suit  upon  this  paper,  returnable  to 
the  October  term,  3874,  of  Bibb  superior  court,  against 
Cheny,  the  acceptor,  and  Ells  &  Laney,  the  drawers.  Ohe- 
ny  and  Laney  were  alone  served ;  there  was  no  return  of 
service  whatever  as  to  Ella,  and  he  was,  in  fact,  not  served ; 
judgment  was  rendered  by  the  court,  there  being  no  issua- 
ble defence  filed  under  oath,  against  Oheny,  as  acceptor,  and 
laney,  as  drawer,  for  $332.80  principal,  and  $23.30  interest 
to  July  the  1st,  1875,  and  costs.  Ells  was  absent  from  the 
state  from  the  24th  day  of  December,  1873,  to  the  24th 
day  of  December,  1877 ,  this  statement  as  to  Ells's  absence 
was  agreed  to,  subject  to  objection  as  to  its  admissibility  in 
evidence.  Cheny  went  into  bankruptcy,  and  there  were 
no  funds  of  Ells  &  Laney  or  of  Laney  to  satisfy  the  judg- 
ment. Ells  having  returned  to  Georgia,  plaintilT  brought 
suit  against  him,  returnable  to  April  term,  1884,  of  Bibb 
superior  court,  on  this  paper. 

The  question  submitted  was,  whether  Ells's  liability  on 
the  paper  existed  after  the  judgment  rendered  against 
Cheny  and  Laney  on  the  previous  suit  upon  the  same  paper, 
or  whether  it  was  merged  in  said  first  judgment.  The 
presiding  judge  held  him  liable  to  this  suit,  notwithstand- 
ing the  judgment  in  the  first  suit  against  his  co-contractora, 
and  upon  this  holding,  error  is  assigned. 


SUPREME  COURT  OF  GEORGIA. 


While  agreeing  with  the  learned  counsel  for  the  plai 
in  error,  that  at  common  law  the  weight  of  authority  w 
merge  this  liability  in  the  first  judgment  on  the  cases  i 
by  him,  (Robertson  vs.  Smith,  18  Johns  R,  459;  Smit 
Black,  9S.  &  R,  142;  Warren  vs.  McNalty,  3  Gil 
(111.)  R.,325;  Ward  vs.  Johnson,  13  Mass.,  148;  M 
vs.  Etend,  6  WalLR.,  235;  17  /6.,  545),  yet  we  think 
der  oiir  legislation,  no  such  effect  could  be  given  U 
firstjiidgment.  The  act  of  1820,  Cohb,  p.  485,  C 
g§3350,  3351,  provides  that  where  two  ormorejoic 
joint  and  several  contractors,  or  copartners,  are  Euedii 
Bame  action,  and  service  .shall  be  perfected  upon  oi 
more  of  the  joint  contractors  or  copartners,  and  the  o 
serving  the  writ  shall  return  that  the  rest  are  net  i 
found,  the  plaintiff  may  proceed  to  judgment  and  ei 
tion  against  such  as  were  served,  in  the  same  mann 
if  they  were  the  sole  or  only  defendanta. 

Judgments  so  obtained  are  made  lo  bind,  and  execi 
may  be  levied  on,  the  joint  copartnership  property, 
also  upon  the  individual  property,real  and  personal,  o 
defendants  who  have  been  served  with  process;  but 
shall  not  bind  or  be  levied  on  the  individual  proper 
such  as  were  not  served. 

On  the  authority  of  what  was  said  by  this  eon 
Sowell  vs.  Shanda  t&  Co.,  35  Ga.,  72,  the  defendant 
tends  that  this  former  judgment  was  converted  it 
debt  of  record;  that  its  character  as  a  joint  underta 
became  thereby  fixed ;  that,  as  to  this  joint  chars 
the  judgment  amounted  to  an  estoppel,  and  was  coi 
sive  between  the  parties  thereto,  and  that  it  eff( 
or  worked  a  merger  of  the  original  cause  of  action, 
suit  in  that  case  was  upon  a  judgment  rendered  in  anc 
state,  California;  it  was  brought  against  all  the  parti 
the  judgment,  only  a  portion  of  whom  were  served ; 
the  principles  above  announced  were  correct  and  a 
cable  to  the  facts  then  before  the  court.  Not  so, 
ever,  in  our  case.    Ells,  by  the  express  provisions  ol 
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statute  above  cited,  was  no  party,  in  any  sense,  to  the  judg- 
ment against  his  copartner,  Laney,  and  Cheny,  the  acceptor 
of  the  bill.  A  judgment  against  a  copartnership  binds  not 
only  the  partnership  property,  but  also  the  individual  prop- 
erty of  each  member  of  the  same  who  has  been  served 
with  the  process;  but  it  does  not  bind,  and  execution  issu- 
ing thereon  cannot  be  levied  on,  the  individual  property  of 
one  not  served.    Was  it  the  purpose  of  the  act  to  deprive 
parties  of  any  of  their  rights  in  cases  thus  situated  ?     Their 
rights  as  to  the  partnership  property  and  as  to  theindivid- 
nal  members  of  the  firm  who  have  been  called  into  court 
and  had  an  opportunity  to  answer,  are  certainly  concluded; 
but  as  to  those  not  served,  who  have  never  had  their  day 
in  court,  they  stand,  in  their  individual  relation  to  the 
transaction,  just  as  though  no  judgment  had  ever  been 
rendered  in  a  suit  upon  the  paper  to  which  they  were 
parties.    No  judgment  has  been  rendered  against  them, 
and  the  statute  treats  their  co-contractors  who  were  served, 
for  the  purposes  of  the  judgment,  just  as  if  they  "  were 
the  sole  or  only  defendants  "  in  the  suit. 

This  statute  has  been  of  force  for  more  than  sixty  years, 
and  this  is  the  first  attempt,  so  far  as  we  are  able  to  ascer- 
tain, that  has  been  made  to  apply  the  doctrine  of  merger 
to  joint  contractors  not  served,  and  to  free  them  from  lia- 
bility on  account  of  that  fact. 

This  is  certainly  a  circumstance  of  no  little  weight,  in 
sustaining  the  conclusion  we  have  reached.  In  other 
states  which  have  similar,  if  not  identical,  enactments,  the 
point  has  been  raised,  but  has  not  been  favorably  enter- 
tained. 6  Otto,  ut  sup. ,  4  Oomstock  (N.  Y.),  5 13 ;  4  Hun., 
188, 500  3  N.  Y.  Rev  Stat.,  p.  377 ;  Wait's  N.  Y.  Code, 
§136,  p  176;  84  Mo.,  276;  5  /ft.,  476;  9  N.  H.,  259;  1 
Rich.  (S.  C),  480;  12  Ala.,  482  i  2  Ind.,  269;  4  Greene, 
(Iowa)  212 ;  22  Iowa,  560 ;  6  Mass.,  18 ;  3  Mete.  (Ky.), 
600,  4  Sneed,  229,  231 ;  6  Yerg.,  505. 

It  is  further  insisted  that  the  merger  will  follow,  unless 
the  terms  of  the  statute  are  strictly  complied  with,  and 
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there  has  been  a  return  of  non  eat  inventtta  as  to  the 
fendant  on  whom  no  service  has  been  effected ;  that 
return  is  a  condition  precedent  to  the  operation  of 
Btatute.    In  Printup  Bros.  <&  Co.  V8.  Turner^  and  Tat 

vs.  Priniup  Bros.  c&  Co.,  65  (Jo.,  71,  78  ^^- *  *■ 

that  "  when  a  suit  is  brought  against  copi 
the  survivors  of  a  partnership,  it  is  not 
clare  against,  and  pray  process  as  to,  all  tl 
of,  and  have  a  return  of  non  est  invent 
served,  in  order  to  bind  their  interest  in  t 
fects;  in  either  case,  the  judgment  binds  tl 
as  to  their  individual  property  and  all  tli 
partnership." 

In  view  of  these  cases,  and  the  farther 
mon  law  rule  seems  never  to  have  been 
the  absence  of  such  legislation  as  ours, 
sister  states,  we  cannot  do  otherwise  I 
judgment  affirmed. 


JoHNaoN  vs.  J.  S  &.  W.  H.  L 

1.  Where  a  grain  separator  was  sold,  and  the  <x 
the  price  of  the  machiiie  should  be  a  give 
freight  thereon  to  the  point  oE  delivery  shoul 
fled  amount ;  if,  upon  the  arrival  of  the  macl 
Bented  a  bill  for  an  amount  of  freight  great«i 
in  the  contract,  the  veadse  was  not  compellet 
erty  and  ctaim  a  dediictioa  on  account  of  t 
charges.  He  could  refuse  to  receive  the  ma 
the  contract. 

2.  It  ia  only  in  the  abaance  of  an  express  warran 
had  to  an  implied  warranty,  and  where  there 
ranty,  the  court  could  refuse  lo  charge  on  tl 
warranty. 

(a.)  Tlie  charge  g^ven,  while  not  as  clear  and  e 
'  been,  docs  not  require  a  new  trial.  The  ent: 
sent  up,  this  court  will  presume  that  the  jud 
in  respect  to  the  express  warranty  in  the  casi 

8>  Where  the  statute  of  frauds  was  not  pleadi 
demurrer,  motjon  for  non-suit,  or  objection  b 
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invoke  a  ruling  in  the  court  below  on  that  subjecti  this  court  will 
not  grant  a  new  trial  on  the  ground  that  the  verdict  is  contrary  to 
law,  because  it  appears  that  the  contract  sought  to  be  enforced 
should  have  been  in  writing. 

January  Ifi,  1884. 

Oontracts.  Warranty.  Charge  of  Court.  Statute  of 
Fraads.  Before  Judge  Pottlk.  Warren  Superior  Court. 
April  Term,  1883. 

• 

J  S.  &  W.  H,  Latimer  brought  complaint  against  John- 
son on  an  open  account,  containing  but  one  item,  viz :  "To 
first  payment  on  one  Monarch  Separator,  due  on  arrival, 
$212.50." 

Defendant  pleaded  the  general  issue.  The  evidence  on 
behalf  of  plaintiffs  was  to  the  effect  that  they  had  sold  to 
Johnson  a  separator  for  $425,  one  half  of  which  was  pay- 
able on  delivery,  and  the  balance  in  six  months;  that  de- 
fendant ordered  a  machine  with  a  cylinder  of  given  size, 
and  there  was  no  warranty  as  to  weight;  that  one  of  plain- 
tiffs warned  him  that  it  would  be  too  large,  but  he  insisted 
that  he  knew  what  he  desired ;  that  plaintiff  also  told  him 
that  he  supposed  the  freight  would  be  $1.65  per  hundred, 
and  that  in  fact,  it  was  $1.54  per  hundred;  that  on  its  ar- 
rival defendant  refused  to  take  the  machine. 

The  evidence  on  behalf  of  defendant  was  to  the  effect 
that  he  desired  a  portable  separator,  for  the  purpose  of 
hauling  it  about  the  country  with  his  team ;  that  he  so 
informed  Latimer,  who  guaranteed  that  the  machine 
should  be  what  he  desired,  and  that  it  should  not  weigh  over 
two  thousand  pounds ;  that  he  also  agreed  that  the  freight 
should  not  cost  above  thirty-three  or  thirty-four  dollars ; 
that  the  machine  was  ordered  by  plaintiffs,  was  consigned 
to  them,  and  upon  its  arrival  at  Warrenton,  the  place  of 
the  contract,  plaintiffs  called  upon  him  for  eighty-tWo 
dollars  freight ;  that  the  actual  weight  of  the  machine  was 
twenty -eight  hundred  pounds,  or,  as  billed  on  the  railroad, 
five  thousand  pounds. 
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The  jury  found  for  the  plaintiffs.  Defendaot  mov 
a  new  trial,  on  the  following  grounds: 

(l)i  (2),  (3.)  Because  the  verdict  was  contrary  I 
and  evidence. 

(4.)  Because  the  court  refused  to  chai|^  th' 
lowing  request;  "If  the  machine  sold  defeodar 
plaintiffs  is  not  reasonably  «uited  to  the  use  inte 
plaintiff  cannot  recover  in  this  case,  unless  there  i 
special  contract  as  to  size,"  etc. 

(5.)  Because  the  court  charged  as  follows  :  "The 
ranty  which  the  law  required  Latimer  to  make  was 
the  article  sold  was  a  separator,  that  is  to  say,  t> 
would  separate  the  grain  from  the  chaff,  but  he  di 
warrant  that  it  was  suitable  for  transportation  ove 
roads  in  the  country,  or  that  it  was  such  a  macbii 
coald  be  pulled  by  Johnson's  teams." 

(6.)  Because  the  court  charged  as  follows:  "Ev 
the  bill  presented  to  defendant  by  plaintiffs  was  for 
freight  than  defendant  agreed  to  pay,  still  this  woul( 
relieve  defendant  of  his  obligation  to  take  the  mac 
but  would  only  entitle  him  to  a  credit  of  the  diffe 
between  the  freight  charged  and  the  freight  agreed  1 
paid." 

The  motion  was  overruled,  and  defendant  excepta 

James  Whitehead,  by  J.  H.  Ldmpeib,  for  plaint 
error. 

J.  L.  Battle  ;  J.  0.  Reed,  for  defendants. 

Hall,  Justice 

1.  The  court  charge^  the  jury  that  even  if  the  bill 
seuted  to  the  defendant  for  the  machine  sold,  and 
which  the  suit  was  founded,  was  for  more  freight  tba 
defendant  agreed  to  pay,  this  would  not  relieve  b 
his  obligation  to  take  the  machine,  but  only  entitle 
to  be  credited  with  the  difference  between  the  & 
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charged  and  the  freight  agreed  to  be  paid.    To  this  charge 
the  defendant  excepted,  and  assigns  the  same  as  error. 
This  assignment  of  error  is  sustained  by  the  decision  of 
this  court  in  Kaufman  vs.  Austin  i&  Co.^  57  6a.^  87 ;  which 
is  much  like  the  present  case  in  its  facts.    In  that  case, 
the  principal  dispute  was  as  to  a  small  charge  for  drayage, 
which  the  plaintiffs  affirmed  that  defendants  had  agreed 
to  pay,  bat  which  they  denied,  claiming  that,  by  their 
contract,  they  were  to  have  the  bacon,  the  subject-matter 
of  the  suit,  free  on  board  the  cars,  at  the  point  of  ship- 
ment at  a  stipulated  price.     The  defendants  refused  to 
take  the  bacon,  although  the  plaintiffs  were  willing  to  cor- 
rect the  alleged  error  as  to  freight     They  also,  when 
called  upon  to  do  so,  refused  to  point  out  errors  in  the  ac- 
count of  sales  rendered.      The  judge  of  the  superior  court 
charged  that,  unless  they  did  this,  they  could  not  refuse  to 
take  the  goods,  and  throw  them  back  upon  the  plaintiffs. 
The  plaintiffs  had  a  verdict ;  a  new  trial  was  moved  for  on 
account  of  this  error,  and  refused ;  this  court  reversed  the 
judgment,  Jackson,  J.,   dubitante.    At  the  close  of  the 
opinion,  Warner,  0.  J.,  said :  "  The  defendants  never  con- 
sented to  the  terms  of  the  contract  for  the  purchase  of  the 
bacon,  which  the  plaintiffs  sought  to  enforce  against  them, 
and  therefore  that  contract,  so  sought  to  be  enforced  by 
the  plaintiffs,  was  incomplete,  so  far  as  the  defendants  were 
concerned,  and  could  not  be  enforced  against  them ;"  and  he 
cites  Code,  §2727,  which  declares  that  "the  consent  of  the 
parties  being  essential  to  a  contract,  until  each  has  assents 
ed  to  all  the  terms,  the  contract  is  incomplete;"  and 
further,  that  "  until  assented  to,  each  party  may  withdraw 
his  bid  or  proposition,  unless  a  given  time  is  agreed  on  in 
which  the  other  party  may  assent."     A  party  offers  one 
price  for  a  piece  of  property  which  he  wishes  to  purchase; 
the  seller  agrees  to  the  price  offered,  but  when  he  comes 
to  deliver  the  property,  he  insists  upon  other  terras  than 
those  originally  agreed  on ;  the  purchaser  is  not  bound  to 
receive  it  upon  these  latter  terms.    He  may  well  reply,  "I 
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entered  into  no  such  agreement ;  this  is  not  my  cot 
and  when  a  dilTerent  one  from  that  to  which  I  con 
is  presented,  I  refuse  to  accept  it,  and  claim  my  i 
from  the  former  obligation  into  which  I  entered." 
gain  brohea  on  one  side  is  not  binding  on  the  other. 

2.  Inasmuch  as  the  defendant  relied  upon  an  e 
warranty,  the  court  did  not  err  in  refusing  to  cha 
his  request,  that  "  if  the  machine  eold  defendant  by 
tiffs  was  not  reasonably  suited  to  the  use  intende 
piaintilTs  could  not  recover , unless  there  was  a  speci< 
tract  as  to  size,"  etc. ;  nor  was  there  error  in  chargi 
reverse  of  this  request,  under  the  circumstances  whi 
defendant  had  given  in  proof,  and  which  he,  of  all  pt 
was  not  at  liberty  then  to  ignore  or  repudiate,  viz : 
the  warranty  which  the  law  required  the  plaintilTstc 
was  that  the  article  sold  was  a  separator,  that  is  to  sa; 
it  would  separate  the  grain  from  the  chaff,  bvt  he  a 
warrant  that  it  was  suitable  for  transportation  ot 
roads  in  the  country ,  or  that  it  was  such  a  machine  <u 
ie  pulled  by  defendant's  teamP 

Taking  the  latter  part  of  this  chai^,  which  ha 
italicized,  in  connection  with  what  immediately  pr 
it,  we  cannot  coincide  in  the  view  which  has  been 
against  it  in  argument  here — that  it  expresses  a  di 
opinion  that  plaintiffs  did  not  warrant  that  the  rax 
was  suitable  for  transportation  over  the  roads  of  the 
try,  etc.  We  think  all  that  was  intended,  and  was,  i 
substantially  said,  was  that  the  law  did  not  require 
a  warranty,  and  consequently  that  it  could  not  be  ic 
therefrom.  In  this  respect,  the  expression  of  the  pri 
is  not  so  clear  and  exact  as  it  could  have  been  mad 
is,  perhaps,  not  sufficiently  guarded,  but  we  canni 
that  the  jury  did  not  understand  it  as  it  was  evident 
tended  by  the  judge,  and  as  it  must.mprese  anyone, 
it  is  considered,  not  in  detached  parts,  but  as  a  who 

A  simple  refusal  of  the  request,  without  any  < 
upon  an  Inapplicable  principle,  would  liave  been  th 
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ter  coarse.    It  is  only  in  the  absence  of  an  express  war- 
ranty upon  the  subject,  that  resort  can  be  had  to  an  implied 
warranty.    K  there  is  "  no  express  covenant  of  warranty, 
the  purchaser  must  exercise  caution  in  detecting  defects ; 
the  seller,  however,  in  all  cases  (unless  expressly  or  from 
the  nature  of  the  transaction  excepted)  warrants,"  among 
other  things,  that  the  article  sold  "is  merchantable  and 
reasonably  suited  to  the  purpose  intended,''  and  "that  he 
knows  of  no  latent  defects  undisclosed."    Code  §2651,  par. 
2,  8.    The  maxim  of  the  common  law,  "  expressum  facit 
cessare  t<icitum^^  embodies  the  principle.     We  must  pre- 
sume that  the  court  charged  the  law  applicable  to  the  ex- 
press terms  of  the  contract,  as  insisted  upon  by  one  party 
and  denied  by  the  other.     No  other  portion  of  his  charge 
was  given  except  the  parts  objected  to,  which  relate  to 
implied  warranty.     If  he  had  erred  in  relation  to  the  ex- 
press warranty,  not  only  the  charge  complained  of,  but  the 
error  alleged,  should  have  been  specified.      Any  other 
course  would  be  unjust  to  the  parties  and  unfair  to  the 
judge.     The  particulars  as  to  which  it  ia  insisted  the  court 
was  in  error,  are  not  covered  by  an  implied  warranty. 

3.  It  is  contended  that,  as  this  was  a  verbal  contract  for 
the  sale  of  goods  to  the  amount  of  fifty  dollars  or  more, 
it  was  obnoxious  to  the  1950th  sec,  par.  7th  of  the  Code, 
and  was,  therefore,  invalid ;  that  to  render  it  binding,  it 
should  have  been  in  writing. 

This  defence  was  not  specially  pleaded.    No  motion  was 
made  to  non-suit  the  case  at  the  close  of  plaintiffs  evi- 
dence, nor  was  any  demurrer  taken  and  urged  on  this  dis- 
tinct ground.    The  court  below  did  not  pass  upon  the  ques  - 
tion;  it  would  seem,  therefore,  that  there  is  nothing  here 
which  this  court  can  or  ought  to  review. 

InMcDougald  vs.  Banks,  13  Oct.,  451,  this  court  lieA^ 
that,  « to  take  advantage  of  the  first  section  of  the  statiite 
of  frauds,  declaring  parol  leases   void,  it  is  necessary    to 
plead  it,  unless  the  pleadings  of  the  plaintiff  show  ttxat  "his 
case  is  not  within  the  exceptions  to  that  statute. 
V  71-81 
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Id  deliveriDg  the  opioion  of  the  court,  Nisbet,  J 
"It  is  a  safe  rule  always  to  plead  the  statute.  It  is 
eary  to  plead  the  section  relied  on  ia  this  instaDce 
party  ought  to  be  warned  of  the  defence  of  the  s 
that  he  may  prepare  to  bring  his  case  within  the  exce 
Whether  a  lease  is  or  not  within  the  exception  d( 
upon  two  facts,  to- wit :  it  must  be  for  a  term  not  exc 
'  three  years,  and  the  rent  reserved  by  it  must  be  ec 
two-thirds  of  the  improved  value  of  the  premises, 
are  issuable  facts,  and  unless  by  the  pleadings  th' 
admitted  not  to  exist,  I  do  not  see  how  the  question 
statute  can  be  made  without  a  plea,  which  ought  ni 
to  set  forth  the  section  which  makes  void  parol  leas 
which  ought  also  to  negative  the  coming  of  the  case 
the  exceptions."  So  in  the  case  at  bar,  the  section 
statiite  relied  on,  requiring  the  contract  for  a  sate  oi 
to  the  amount  of  fifty  dollars  or  more  to  be  in  writii 
cepts  from  its  operations  all  transactions  in  whi< 
buyer  shall  accept  part  of  the  goods  sold,  and  actus 
ceive  the  same,  or  shall  give  something  in  earnest  t 
the  bargain,  or  in  part  payment.  Code,  g  1950,  par, 
Denmead  vs.  Glass  et.  al.,  30  Oa.,  637,  the  court  susfs 
motion  to  non-suit  a  case,  whereupon,  at  the  close  < 
plaintiiTs  evidence,  it  appeared  that  it  was  a  co 
which,  under  this  section  of  the  statute,  should  havi 
in  writing,  but  rested  in  parol,  and  was  not  within 
of  the  exceptions  taking  it  out  of  the  operation  of  tl 
tion.  Where  a  non-suit  was  awarded  by  the  superioi 
upon  this  ground,  before  the  plaintiff  closed  his  evii 
the  judgment  was  reversed  by  this  court,  because,  at 
ner,  C.  J.,  remarked,  it  could  not  be  known  whetht 
plaintiff  would  be  able  to  take  his  case  out  of  the  ope 
of  the  statute  by  the  introduction  of  evidence,  an 
was  entitled  to  have  the  opportunity  to  do  so." 

In  this  case,  there  was  no  plea  or  demurrer,  no  i 
for  a  non-suit,  no  objection  to  testimony,  and  not  e^ 
intimation  that  a  charge  or  ruling  upon  the  Bubje< 
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desired  at  any  stage  of  the  proceedings  ;  nor  was  there,  in 
the  motion  for  a  new  trial,  any  such  ground  hinted  at.  If 
the  defendant  was  apprised  of  its  existence,  he  seems  to 
have  waived  it,  or  perhaps,  to  have  admitted  by  his  con- 
duct th9  ability  of  his  opponents  to  have  brought  them- 
selves within  some  one  of  the  exceptions,  or  to  have  pro- 
duced an  acknowledgment  in  writing  of  the  existence  of 
the  contract.  There  is  mention  of  a  letter  in  the  evidence, 
addressed  by  the  defewdanttooneDeBeaugrine.  who  seems 
tohavebeenconnected  with  the  parties  in  this  business,  de- 
siring him  to  have  the  order  given  for  the  machine  counter- 
manded, and  to  prevent  its  going  forward.  The  answer  of  the 
party  addressed  is  given  in  full,  and  the  defendant  was  in- 
formed that  his  order  had  been  forwarded  before  the  receipt 
of  his  note ;  he  is  advised  to  disabuse  his  mind  of  any  impres- 
sion that  the  separator  was  not  as  good  and  substantial  as 
any  made.  How  far  this  correspondence  may  go  to  relieve 
this  case  from  the  bar  of  the  statute,  we  cannot  possibly 
knov,  and  what  other  like  evidence  the  plaintiffs  may  have 
had,  which  would  have  been  produced,  if  they  had  been 
given  timely  notice  of  this  defence,  it  was  not  probable 
that  the  court  or  the  opposite  party  would  be  likely  to 
know.  Upon  another  trial,  which  must  be  ordered  upon 
the  single  ground  above  stated,  opportunity  will  be  afforded 
for  a  full  investigation  of  this  question  upon  proper  notice 
to  the  parties.  There  is  nothing  in  the  other  grounds  of 
the  motion  not  herein  specially  discussed. 
Judgment  reversed. 
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Roberts  vs.  The  Germania  Fire  Insurance  Company  et  al 

and  vice  versa* 

1.  An  action  on  a  parol  renewal  of  an  insurance  policy  is  demurrable. 

2.  An  action  on  a  policy  of  insurance,  renewed  or  considered  as  re- 
newed by  parol,  could  not  be  amended,  so  as  to  recover  against 
the  insurance  company  for  failing  and  refusing  to  renew  the  policy. 
Such  an  amendment  having  been  made,  there  was  no  error  in  die- 
missing  the  case  on  demurrer. 

FebraaryO.  I88l. 

Insurance.  Contracts.  Actions.  Amendment.  Before 
Judge  Adams.     Glynn  Superior  Court.     May  Term,  1883, 

On  November  14, 1882,  Mrs.  A.  E.  W.  Roberts,  as  the 
surviving  partner  of  the  firm  of  J.  L.  Roberts  &  Company, 
instituted  a  suit  in  Glynn  superior  court  against  the  Ger- 
mania Fire  Insurance  Company  and  the  Hanover  Fire  In- 
surance Company.    The  declaration  alleged  as  follows : 

"  On  June  1,  1S81,  said  firm  took  out  a  policy  of  insurance,  issued 
by  the  Germania  Fire  Insurance  Company  and  the  Hanover  Fire  In- 
surance Company,  both  of  the  city  of  New  York,  as  a  joint  policy, 
under  the  name  of  the  "Underwriter's  Policy,"  and  doing  business  in 
said  county  through  and  by  their  agent,  Thomas  O'Connor,  Jr.,  apon 
the  property  hereinafter  stated ;  and  the  total  amount  of  insurance 
was  fifteen  hundred  dollars ;  and  that  the  face  of  said  policy  was  as  fol- 
lows :"  (The  declaration  then  set  out  the  face  of  a  policy  for  $1,500.00, 
issued  by  the  companies  named  to  J.  L.  Roberts  <fe  Company  for  one 
year  from  June  1,  1881,  on  a  storehouse  and  stock  of  goods.)    "  Yoor 
petitioner  further  shows  that,  a  few  days  before  the  said  expiration  of 
said  policy,  she  made  her  application  to  the  said  defendants,  through 
their  duly  appointed  agent,  for  a  renewal  of  said  policy  for  one  year 
upon  the  property  aforesaid,  which  was  of  eijual  value  as  at  the  time 
of  the  issuing  of  the  aforesaid  policy,  as  all  the  property  except  the 
drugs  and  toilet  articles  were  the  same,  and  such  drugs  and  toilet 
articles  as  had  been  sold  had  been  replaced  by  others  of  equal  value 
as  those  embraced  in  said  original  policy  and  stock,  and  which  had 
been  bought  to  replace  sales ;  and  petitioner  shows  that  said  applied' 
tion  was  made  by  her  as  surviving  co-partner,  and  that  she  was  then 
and  there  assured  by  the  said  defendants,  through  and  by  their  agent. 
Thomas  O'Connor,  Jr.,  that  her  application  was  in,  and  that  she  was 
insured  from  the  date  of  her  application  for  renewal,  but  that  no  p«' 
pers  were  given  her,  as  the  said  agent  said  that  he  did  not  then  ha^ 
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time  to  make  out  said  renewal  of  said  policy,  but  would  do  bo  ;  and 
some  days  thereafter  your  petitioner  again  applied  to  said  agent  for 
some  evidence  of  renewal  of  said  policy,  and  was  again  told  not  to  be 
mie^^y,  as  she  was  all  right,  that  her  property  was  insured  from  the 
date  of  her  application  for  renewal  of  said  policy.     Your  petitioner 
further  shows  that,  on  the  morning  of  the  17th  day  of  June,  1882,  after 
said  renewal  and  during  the  time  of  its  continuance,  the  property 
aforesaid  was  destroyed  by  fire,  without  fault  on  the  part  of  petitioner, 
and  proved  a  total  loss,  and  petitioner  was  damaged  thereby  in  the 
sum  of  fifteen  hundred  dollars ;  that  petitioner  gave  notice  to  said 
companies,  defendants,  of  said  loss,  made  proof  of  loss,  and  demanded 
payment  thereof,  but  was  told  by  the  said  agent,  Thomas  O'Connor, 
Jr.. that  she  was  not  insured  in  defendants*  companies,  and  unknown 
to  them,  and  refused  to  pay  her,  your  petitioner,  the  damages  afore- 
said, as  they  Undertook  and  promised ;  and  wherefore  over  sixty  days 
has  elapsed  since  said  notice  given  and  proof  of  loss  made  as  afore- 
said, and  the  said  defendants  still  stubbornly  refuse  to  pay  said  dam- 
ages, your  petitioner  claims  twenty-five  per  cent  upon  the  liability  of 
the  said  companies  for  said  loss,  and  your  petitioner  also  claims  her 
reasonable  attorneys'  fees  for  the  prosecution  of  this  case  against  said 
companies,  inasmuch  as  your  petitioner  claims  that  the  refusal  of  said 
companies  to  pay  said  loss  is  in  bad  faith."    Wherefore  process  was 
prayed. 

The  plaintiiT  subsequently  moved  to  amend  her  decla- 
ration by  inFerting  therein  the  following  allegations : 

"Petitioner  further  shows  that,  at  the  time  she  asked  said  renewal 
of  and  from  said  defendants,  she  proffered  payment  of  the  premium 
required,  but  was  told  by  the  agent  that  she  need  not  make  the  pay- 
ment at  that  time,  but  to  wait  until  the  evidence  of  renewal  was 
given  her,  and  that  the  payment  could  then  be  made,  and  that  she 
plight  consider  her  property  insured  from  the  time  of  making  her 
application ;  that  he  would  make  out  the  renewal  at  once,  and  bring 
it  to  her ;  that  he  was  too  busy  at  that  time  to  do  it.  And  your  pe- 
titioner farther  shows  that  she  acted  in  the  most  perfect  good  faith 
in  her  said  application,  and  did  all  that  could  be  required  of  her  in 
law  or  equity ;  an4  that  the  contract  made  with  said  companies,  de- 
fendants, was  that  they  were  to  renew  my  policy,  and  that  by  their 
failnre  to  do  so  petitioner  was  damaged  by  them  in  the  sum  total  of 
said  original  insurance,  by  breach  of  their  contract  to  insure.  Your 
petitioner  further  shows  that  she  relied  fully  upon  the  representations 
and  promises  of  the  said  defendants,  and  fully  believing  that  they 
had  renewed  her  said  policy,  was  lulled  into  fancied  security  by  their 
fraudulent  practice,  und  thereby  prevented  from  insuring  in  other 
companies,  which  sh*^  would  have  done  but  for  the  practices  afore- 
said, inasmuch  as  there  were  a  number  of  fire  insurance  companies 
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doing  busineaa  in  the  city  of  BninawJck,  where  said  property  w 
ted,  who  would  have  taken  the  riak  upon  eaid  property  and 
the  same ;  and  your  petitioner  further  shows  that  she  now  an 
times  has  stood  ready  ftnd  willing  to  pay  said  premium,  am 
have  done  so  but  for  the  act  of  the  agent  herein  aforesaid." 

The  amendment  was  objected  to  as  introducing 
cause  of  action,  but  was  allowed  by  the  court  i 
quently  the  declaration,  as  amended,  was  demurred 
the  foUowiog  grounds : 

(1.)  Because  1  he  declaration  sets  oat  no  cause  of  i 

(2.)  Because  the  contract  sued  on  is  void,  because 
writing. 

(8.)  Because  two  distinct  causes  of  action  4re  joi 
the  declaration,  as  amended. 

The  demurrer  was  sustained,  and  the  plaintiff  exc 
Defendants  also  excepted  to  the  allowing  of  the  a 
meat,  and  filed  a  cross-bill  of  exceptions. 

Harris  &  Smith,  by  HAmtiBoif  &  Feeples,  for  Bo1 

Stumbs  <&  Atkinson,  by  J.  H.  Luhpiun,  contra. 

Jackson,  Chief  Justice. 

The  original  dt^claration  is  for  the  recovery  on  a 
renewed,  oi  at  least  considered  as  renewed.  The  a 
mentis  for  failing  and  refusing  to  renew  a  policy, 
amendment  intro<luces  a  new  cause  of  action,  and  w 
properly  allowed.  Code,  §34S0.  The  original  acti< 
on  a  policy  renewed,  but  not  In  writing,  and  was  the 
dsmnrrable,  Code  §2794;  and  there  was  thus  no  ei 
didmissing  the  action. 

Tbd  plaintiff  may,  perhaps,  recover  on  an  origins 
like  the  amendment,  under  the  decision  in  43  Qa. 
but  she  must  begin  de  nouo- 

Jadgmeat  affirmed. 
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DowDA  VS.  The  State  op  Georgia. 

A  prisoner  indicted  for  sedaction  having  relied  npon  having  connsel 
who  was  absent  when  the  case  was  tried,  having  been  indicted  just 
before  the  trial,  and  having  witnesses  in  another  county  than  that 
of  the  venue  of  the  case,  who  would  give  testimony  derogatory  to 
the  character  of  the  female  alleged  to  have  been  seduced  prior  to  the 
date  of  the  crime  charged,  and  having  no  power  to  subpoena  them 
before  indictment,  a  continuance  should  have  been  granted. 

February  9, 1884. 

Criminal  Law.    Continuance.    Before  Judge  Hammond. 
DeEalb  Superior  Court.    December  Term,  1882. 

On  December  19, 1882,  Dowda  was  indicted  for  seduc- 
tion. The  indictment  charged  that  he  seduced  one  Fannie 
Ragsdale,  she  being  a  virtuous,  unmarried  female,  by  false 
and  fraudulent  means.  On  December  20,  1882,  the  case 
was  called,  and  the  state  announced  ready.  Defendant 
moved  for  a  continuance,  on  the  following  grounds:  He 
had  been  recently  committed  to  jail ;  he  was  informed  a 
short  time  before  the  calling  of  the  case  that  a  true  bill  had 
been  found  against  him ;  he  expected  his  attorney,  L.  J. 
Gartrell,  Esq.,  whom  his  friends  had  employed  to  defend 
him,  to  be  present,  but  was  disappointed ;  the  charges 
against  him  were  grave  ones,  and  to  be  forced  to  trial  rep- 
resented by  counsel  who  had  just  been  informed  as  to  the 
facts  of  the  case,  would  be  unjust  both  to  defendant  and 
his  counsel ;  he  had  two  witnesses,  James  Holston,  who 
resided  at  Temple,  on  the  Georgia  Pacific  Railway,  and 
Dick  Thompson,  who  resided  in  Atlanta,  both  residing 
within  the  jurisdiction  of  the  court,  and  by  whom  he  could 
prove  that  Fannie  Ragsdale  was  not,  at  the  time  of  the 
offence  imputed  to  him,  a  virtuous  female;  he  knew  uo 
other  person  present  by  whom  he  could  prove  that  fact? 
and  he  expected  their  attendance  at  the  next  term  of  the 
court ;  their  evidence  was  material  to  his  case ;  it  was  not 
known  to  him  until  recently  that  an  adjourned  term  would 
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be  held,  and  being  confiDed,  he  bad  do  opportamty  b 
pare  his  case. 

The  court  allowed  a  postponement  of  the  case  until 
of  the  next  day,  and  ordered  subpoenas  to  be  issued  P 
witnesses,  and  that  an  officer  be  dispatched  for  them 
the  following  day,  at  half  past  twelve  o'clock,  the  cat 
again  called,  and  neither  the  witnesses  nor  the  offlct 
been  heard  from.  Defendant  made  a  motion  for  a  c 
uance,  which  contained  the  same  grounds  as  the  fin 
tJon,  and  added  that  he  was  sick  and  unable  to  undc 
trial,  and  because  of  this  sickness  he  did  not  have  tl 
of  his  reaBoning  faculties.  The  court  ordered  the  di 
ant  to  be  examined  by  a  physician.  Dr.  J.  H.  Qoss  i 
ined  him,  and  reported  as  follows:  "The  defendan 
T.  Dowda,  seems  in  his  usual  health,  but  his  gi 
appearance  indicates  that  he  may  have  some  afflictio 
not  of  such  a  nature  as  would  prevent  his  undergc 
trial ;  that  be  has  Bome  excitement  of  pulse  and 
action,  that  may  be  attributable  to  mental  excitemei 

Two  letters  from  L.  J.  Gartrell,  Esq.,  to  defendant 
read,  in  each  of  which  he  stated  that  he  expects 
friends  of  defendant  to  see  him,  and  would  call  to  at 
fendant  as  soon  as  they  came.  In  the  first  he  state- 
he  would  be  present  at  the  adjourned  term  of  cour 
in  the  second  that  he  did  not  think  the  case  would  be 
that  week.  In  both  of  them  he  spoke  of  representii 
fendant  and  looking  after  his  interests,  bnt  anticips 
call  from  his  friends. 

The  continuance  was  refused,  and  this  formed  a  Ic 
ground  of  the  motion  for  new  trial  after  conviction. 

R  J.  Jordan,  for  plaintiff  in  error. 

B.  n.  Hill,  solicitor  general,  for  the  state. 

Jacebon,  Chief  Justice. 

The  question  to  be  decided  in  this  case  is,  shoul 
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contmaance  have  been  granted!  The  defendaat ' relied 
in  good  faith  on  procuring  the  servicee  of  General  Gartrell, 
as  shown  by  correspondence ;  the  indictment  had  just  been 
fonnd  tme  against  him;  he  had' witnesses  absent  in  other 
GODnties  than  the  venue ;  he  had  no  power  to  subpoena 
them  before  indictment  found.  Actsof  lS73,p.  33;  Code, 
§3847.  The  crime  alleged  against  him,  an  old  man  and  a 
schoolmaster,  is  awful,  in  seducing  his  ecliolar,  a  child  in 
ber  early  teens,  and  surely  he  should  have  had  all  oppor- 
tnoities  the  law  allows  to  defend  himself.  Whilst  the  facts 
disclosed  in  the  record  make  a  dreadful  case  against  him, 
and  whilst  we  interfere  rarely  and  reluctantly  with  the 
presiding  judge  in  questions  of  continuance,  esjtecially 
when  such  proof  of  guilt  appears;  yet  in  this  case,  under 
these  facts,  particularly  the  impossibility  of  subpcenaing 
his  witnesses  in  other  counties,  who  would  testify  deroga- 
toiy  to  the  character  of  the  girl  in  respect  to  virtue  and 
chastity  before  his  school  acquaintance  with  her,  and  the 
absence  of  counsel  relied  on,  and  want  of  preparation 
in  the  defence,  yet  it  seems  that  the  ends  of  justice  and 
the  right  of  a  fair  trial  to  those  accused,  even  of  the  most 
heinous  crimes,  demand  our  interference  now. 

When  the  case  is  tried  again,  it  is  hoped  that  the  girl 
will  testify  without  so  much  necessity  for  the  repetition  of 
questions,  and  that  the  court  will  be  more  successful  in 
procuring  the  witness  to  answer  under  the  rules  of  law, 
and  with  due  regard  to  the  sex  and  age  and  natural  timid- 
ity of  the  witness.    Code,  §3854. 

Judgment  reversed.  ' 
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The  County  op  Dougherty  et  al.  vs.  Boyt  et  al 

[Hall,  Justice,  did  not  preside  in  this  case.] 

1.  On  October  14, 1879,  a  general  law  was  passed,  providing  the  man- 
ner in  which  counties  and  municipalities  should  hold  elections  to 
determine  concerning  the  issue  of  bonds  creating  an  indebtedness 
of  such  counties  or  municipalities,  under  the  constitution  of  1877, 
Art  7,  sec.  7,  par.  1  and  2 ;  and  a  local  act,  passed  thereafter,  pro- 
viding for  the  holding  of  an  election  in  a  particular  county  in  a 
different  manner,  and  with  different  notices  and  different  voters  in 
regard  to  registration,  was  contrary  to  the  constitutional  prohibi- 
tion of  Io<jal  legislation  in  cases  covered  by  an  existing  general  law. 

2.  Although  a  local  act  may  have  been  passed  prior  to  the  passage  of 
the  general  law,  yet  if  it  had  failed  to  accompiish  its  object,  and 
had  ceased  to  be  of  force,  and  after  the  enactment  of  the  general 
law  a  second  act  was  passed,  seeking  to  revive  and  continue  the 
first  in  force,  the  latter  was  unconstitutional. 

February  9.  1884. 

Municipal  Corporations.  Constitutional  Law.  Laws. 
Bonds.  Elections.  Debts.  Before  Judge  Bower.  Dough- 
erty County.     At  Chambers.     January  1, 1884. 

Reported  in  the  decision. 

D.  H.  Pope,  for  plaintiffs  in  error. 

Q.  J.  Wright  ;  J.  W.  Walters  ;  L.  Arnheim,  for  de- 
fendants. 

Jackson,  Chief  Justice. 

The  question  made  by  this  record  is,  whether  the  local 
act,  under  which  an  election  was  held  to  determine  on  the 
issue  of  bonds  for  the  purchase  of  a  bridge  over  the  Flint 
river  at  Albany,  is  in  conflict  with  the  constitution  of 

1877? 

The  first  paragraph  of  the  fourth  section  of  the  first  arti- 
cle of  the  constitution,  Code,  §5027,  declares  that,  "Laws 
of  a  general  nature  shall  have  uniform  operation  through- 
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oat  the  state,  and  no  special  law  shall  be  enacted  in  any 
case  for  which  provision  has  been  made  by  an  existing 
general  law," 

In  1879  a  general  law,  in  respect  to  the  manner  in  which 
the  counties  and  municipalities  of  this  state  should  hold 
elections  to  determine  the  iss-ue  of  bonds  creating  an  in- 
debtedness in  bonds  of  such  county  or  municipality,  as 
prescribed  in  paragraphs  I  and  2,  of  section  7,  and  article 
7  of  the  constitution  (Code,  §§5101,5192),  was  enacted, 
which  general  law  is  codified  in  sections  508  (i),  (j),  (k), 
(1)  and  (m)  of  the  Code. 

The  act  thus  codified  was  passed  on  the  1  Itb  of  October, 
1879.  A  local  act  for  Dougherty  county  to  hold  an  elec- 
tion, in  a  different  manner  and  with  different  notices  and 
different  voters  in  regard  to  registration,  was  passed  at  the 
Bame  session  on  the  10th  of  September,  1ST9,  but  being 
unproductive  of  results  in  favor  of  the  issue  of  the  bonds, 
this  local  act  was  "continued  of  force"  or  re-enacted  on 
the  13th  of  September,  1881,  long  after  the  passage  of  the 
general  act  on  the  subject  of  the  issue  of  bonds  and  elec- 
tions therefor,  in  a  different  manner,  which  had  been  en- 
acted on  the  14tb  of  October,  1879. 

So  that  it  is  plain  that  this  re-enacting  or  continuiug-in- 
force  local  act  of  1881  was  enacted  while  an  existing  gen- 
eral law  on  the  subject  of  such  elections  in  a  different 
manner  was  in  force,  and  was  therefore  unconstitutional 
and  void.  It  was  by  virtue  of  this  last  local  act  that  the 
election  was  held  to  issue  some  thirty  thousand  dollars 
worth  of  bonds,  by  which  election  alone  their  issue  is 
authorized.  To  enjoin  the  issue  of  these  bonds  under  this 
election,  held  under  this  unconstitutional  local  act,  this  bill 
of  injunction  was  brought.  The  chancellor  granted  the  in- 
junction prayed  for,  and  was  obliged  to  do  so  under  the 
constitution  iteelf,  which  declares;  "Legislative  acts  in 
violation  of  this  constitution,  or  the  constitution  of  the 
United  States,  are  void,  and  the  judiciary  shall  so  declare 
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them."    Par.  2,  section  4,  article  1,  of  the  const 
Code,  §5028. 

It  is  idle  to  reply  that  the  last  local  act  merely 
that  passed  before  the  existence  of  the  general  ac 
first  local  act  was  Head— functus  officio ; — the  elect 
der  it  had  failed  to  accomplish  the  result  desired, 
its  revival  was  just  the  same  in  substance  and  effe 
pass  a  new  local  act  exactly  like  it.  Indeed  it 
enact  it  It  is  entitled  "An  act  to  continue  of  ( 
act  entitled  'an  acttoauthorize  the  county  of  Don 
by  its  commissioners,  to  issue  bonds  of  said  cou 
thirty  thousand  dollars,  and  to  provide  for  the  assi 
and  collection  of  an  annual  tax  to  pay  the  princi 
interest  of  the  same,  in  compliance  with  article  7, 
7,  of  the  constitution,  for  purchasing  the  bridge 
Flint  river  at  Albany,  for  the  use  and  benefit  of  said  < 
approved  September  10,  1879,  and  to  authorize  tl 
ing  of  an  election  in  accordance  *with  section  5 
act."  And  it  enacts  that  the  act,  repeating  it  by  : 
"be,  and  the  same  is  hereby  continued  of  full  force  an 
and  that  at  any  time,  whenever  the  commissionen 
county  of  Dougherty  may  deem  proper,  they  sha 
an  election,  and  cause  said  election  to  be  bolden  in 
ance  with  the  provisions  of  section  5  of  said  act,  aj 
September  10,  1879."     Acts  of  1880-1,  pp.  53^-3, 

So  that  this  local  act  superseded  the  general  act  > 
at  the  date  of  its  passage,  and  thus  collided  palpal 
the  first  paragraph  of  the  fourth  section  of  the  firs 
of  the  constitution,  which  explicitly  declares  that  ' 
cial  law  shall  be  enacted  in  any  case  for  which  p 
has  been  made  by  an  existing  general  law."  An 
general  kw  provided  for  the  holding  elections  in  < 
to  determine  whether  bonds  should  be  issued ;  a  lo 
providing  differently  in  material  respects  for  the 
bonds,  was  afterwards  enacted.  It  matters  not  fi 
purpose  the  bonded  debt  wai  created.  It  was  a 
debt,and  the  election  was  to  determine  that  issue. 
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be  held  under  the  general  constitutional  law,  and  not  un- 
der the  special  unconstitutional  enactment. 
Judgment  affirmed. 


Green  vs.  The  State  of  Georgia. 

1.  A  Chinaman  having  been  offered  as  a  witnesH,  and  in  answer  to 
questions  propounded  lo  liim  to  lest  his  compeleni^y,  having  an- 
swereil,  in  effect,  that  he  believed  in  God  and  m  the  Bible,  and 
vraa  conscious  of  the  penaltica  incurred  for  false  swearing  both  in 
this  world  and  the  next,  he  could  be  sworn  in  the  usual  form  on 
tlie  Evangelists,  and  admitted  to  testify. 

2.  The  enforcement  of  order  and  proper  decorum  are  matters  which 
mnst  be  left  largely  to  the  discretion  of  the  judge,  and  except  where 
flagrant  injustice  is  made  apparent,  a  refusal  tocheck  the  remarks 
of  counsel  will  not  require  areversl. 

3.  The  evidence  is  for  the  jury,  and  it  is  not  for  the  judge  to  draw  in- 
ferencea  and  conclusions  from  it  for  them ;  nor  should  he  select 
certain  facta  favorable  to  the  defendant  in  a  criminal  euse,  nnd 
charge  that  no  inference  as  to  defendant's  guilt  could  be  drawn 
from  such  evidence. 

4-  The  charge  asto  the  conclusiveness  and  tendency  of  eircumstautial 
evidence  in  fixing  guilt,  when  taken  with  the  context,  was  correct, 
clear  and  accurate. 

5.  One  ground  of  a  motion  for  new  trial  being  that  the  foreman  of  the 
jury  separated  from  hie  fellows  and  converKed  with  the  sheriff, 
when  it  appeared  that  the  juryman  was  never  out  of  si^ht  of  the 
bailiff  in  charge,  tbnt  ho  came  from  the  jury  room  and  Rjiked  a 
question  of  the  sheriff,  who  at  once  ordered  him  back  to  the  room 
and  referred  him  to  the  court  foran  answer;  sucli  irregularity  was 
not  sufficient  torer|uirea  new  trial. 

6.  On  the  trial  of  a  burglary  case,  the  jury  having',  in  open  court  and 
in  the  presence  o(  the  prinoner,  ma<le  inijuiry  concerning  their 
power  to  recommend  to  mercy,  it  was  not  error  to  infiirm  tliem 
that,  while  it  was  in  their  power  ^^  recommend  to  mercy,  the  ju<lire 
was  not  bonndby  such  a  recommendation,  and  that  it  was  entirely 
discretionary  with  him  whether  he  regarded  it  in  fixing  the  pun- 
ishment or  not. 

7.  Although  this  court,  if  placed  in  the  position  of  the  jury,  might 
have  returned  a  different  verdict,  yet  there  being  sufficient  evi- 
dence to  sustain  their  finding,  and  the  pre- iding judge  being  satis- 
fied therewith,  it  will  not  be  reversed. 

Dcccmtwr  4, 1883. 
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Criminal  Law.  WitDesa.  Evidence.  Attorne 
Client.  Practice  in  Superior  Court.  Charge  of 
Before  Judge  Roney.  Richmond  Superior  Court. 
Term,  1883. 

Tom  Green  was  indicted  for  bnrglary.  Oo  the  tr 
evidence  for  the  state  showed,  in  brief,  aa  follows : 
half  past  nine  o'clock,  on  the  night  of  April  11, 18! 
Bredenburg  went  through  a  bar-room  in  the  city  < 
gusta  to  a  water-closet  ia  the  rear.  Next  to  this  li 
separated  from  it  by  a  brick  wall,  was  a  store  kej 
Chinaman  named  Dor^ey  Lee,  and  beyond  that  wa 
gro  eating-houBe  or  "cook-shop,"  with  sleeping 
ments  separated  by  plank  partitions,  like  the  state 
of  a  steamboat.  While  Bredenburg  was  in  the  rear 
bar,  he  heard  some  one  open  the  back  door  of  Dorse; 
store,  run  across  the  back  yard,  and  jump  over  th( 
into  the  yard  of  the  eating-house.  He  at  once  inl 
Dorsey  Lee,  who  was  in  the  bar;  they  went  to  bii 
and  found  that  a  panel  of  the  front  door  had  been  1 
open  with  an  axe,  and  a  burglar  bad  entered  and 
eighty-five  cents,  which  was  all  the  cash  that  ha 
left  there.  Bredenburg  at  once  went  down  and  w 
the  front  of  the  eating-house,  and  summoned  the 
When  the  policeman  arrived,  Bredenburg  went  to  th 
house,  and  summoned  the  officer  on  duty.  After  ses 
around  the  house,  Bredenburg  remained  outside  t 
watch,  while  the  police  searched  the  house.  They 
one  of  the  bed-rooms  fastened,  but  drew  the  latch 
knife,  and  found  the  defendant  in  bed  with  his  clotl 
perspiring  freely  and  covered  with  bed  clothes  froi 
to  foot.  On  being  uncovered,  he  at  once  protested  i 
'I didn't  do  it}"  that  he  heard  a  man  run  into  tbi 
room  and  whisper  to  a  man  in  there  that,  if  he  did  t. 
had  betterget  out  There  were  several  others  in  the 
and  one  other  person  in  bed,  but  he  was  undresse 
was  shown  to  have  retired  some  time  pievioosl. 
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showed  no  signs  of  recent  exertion.  Some  of  the  persons 
preaent  testified  that  the  defendant  engaged  his  sleeping 
room  about  half-past  eight  o'clock  and  took  the  key  to  it, 
and  that  he  came  in  and  went  to  bed  about  twenty  or 
twenty-five  minutes  before  the  Bearch,  but  that  he  came 
in  at  the  front  door. 

The  evidence  for  the  defendant  was  to  the  effect  that  he 
had  a  claim  on  the  United  States  government  for  a  pension, 
and  Uiat  he  came  to  Augusta  from  South  Carolina  on  busi- 
ness connected  with  its  collection ;  that  he  ate  supper 
about  six  o'clock,  at  another  eating-house  just  across  the 
street  from  that  in  which  he  was  arrested,  and  that  he  was 
referred  to  that  place  for  a  sleeping  room. 

There  was  other  testimony  touching  a  prosecution  in 
South  Carolina  against  defendant,  not  material  here. 

The  jury  found  the  defendant  guilty,  and  recommended 
him  to  mercy.  He  moved  for  a  new  trial,  on  the  following 
among  other  grounds : 

(1.)  Because  the  court  allowed  Dorsey  Lee,  a  Chinaman, 
without  being  sworn,  to  give  evidence  in  favor  of  his  own 
competency  as  a  witness,  and  held  the  witness  competent, 
and  allowed  him  to  be  sworn  in  the  usual  manner  on  the 
Bible. — The  counsel  for  defendant  objected  to  the  prelimi. 
naiy  examination,  on  the  ground  that  the  witness  could 
not  show  his  own  competency  by  an  examination  not  under 
oath,  and  that  the  oath  administered  was  not  a  legal  oath 
for  him.  [The  preliminary  examination  of  the  witness  was 
as  follows : 

Qi-ESTios.    What  religioufl  faith  have  you  golT 

Answer.    I  believe  the  God  of  my  religion. 

Q.     Do  yon  believe  in  the  Bible  7 

A.    I  believe  the  Bible,  and  believe  the  God  of  my  religion. 

Q.  Do  yon  know  the  binding  effects  of  an  oath ;  do  you  know  the 
effect  of  your  swearing  to  a  lie  7 

A.  -  MitntellUeegotothebadplaceigotodevilican'tgotoheaven, 
if  tell  Itei. 

A.    Do  they  have  conrts  In  Ohina? 

Q.  We  never  go  to  any  China  coort ;  we  all  keep  quiet  and  respect- 
able people.    I  never  make  no  fuss  with  anybody. 
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Q.    Did  you  ever  go  in  any  China  court? 

A.    No ;  I  attended  to  my  own  business. 

Q.    Do  they  have  a  court  in  China  7 

A.    Yes,  they  have  court  in  every  country. 

Q.    How  do  they  swear  a  witness  ? 

A.    By  this  hand,  the  right  hand  (holding  it  up). 

Q.    AVhat  do  they  say  ? 

A.  I  don't  think  there  is  any  matter  of  difference,  except  a  few 
little  differences. 

Q.    What  is  the  oath  in  China  ? 

A.  I  forget ;  I  can't  give  it  all ,  I  no  think  I  can  remember  much; 
I  can't  make  it  out.  ] 

(2.)  Because  the  solicitor  general,  in  his  concluding  ar- 
gument, was  allowed  by  the  court  frequently  to  refer  to 
the  defendant  as  "this  ex-United  States  soldier,"  defend- 
ant's counsel  objecting  to  such  references,  as  contravening 
the  rules  of  court,  and  the  court  stating  that  in  his  judgment 
the  solicitor  general  was  only  fairly  replying  to  so  much 
of  the  argument  of  defendant's  counsel  as  relied  on  lack  of 
motive  in  defendant.    Also  because  in  the  same  argument 
the  solicitor  general  said  to  the  jury,  "I  tell  you,  when  you 
find  a  man  with  a  United  States  pension,  or  having  any- 
thing to  do  with  the  United  States  government,  it  is  prima 
facie  presumption  against  him  ;"  and  the  court  refused  de- 
fendant's counsel  an  opportunity  to  reply  to  this  part  of  the 
argument.    [The  court  certified  as  follows :   "The  solicitor 
general  was  allowed,  in  his  concluding  argument,  to  com- 
ment on  the  fact  that  defendant  was  an  ex-United  States 
soldier,  because  the  court  understood  that  the  same  was 
brought  out  either  in  the  evidence  or  in  argument  of  de- 
fendant's counsel,  and  the  solicitor  general  was  only  re- 
plying to  the  argument  of  the  defendant's  counsel.    The 
court,  upon  objection  made  by  defendant's  counsel,  dis- 
tinctly ruled,  in  presence  of  the  jury,  that  it  was  improper 
for  the  solicitor  general  to  disparage  any  branch  of  the 
United  States  government/'] 

(3.)  Because  the  court  refused  to  charge  as  follows:  "H 
you  find   from  the  evidence  that  defendant  was  found 

« 

shortly  after  the  crime  locked  up  in  a  room,  covered  up  m 
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bed  in  a  lodging-house,  and  you  find  further,  that  defend- 
ant had  hired  this  room  and  paid  for  it,  having  been  directed 
there  when  in  search  of  a  lodging,  no  inference  or  conclu- 
sion as  to  his  guilt  can  be  drawn  from  such  evidence.  Any 
person  has  a  right  to  hire  a  room  in  a  lodging-house,  and 
lock  the  door  thereof,  and  lie  on  the  bed  therein,  covered 
or  not,  as  he  may  sea  fit." 

(4.)  Because  the  court  charged  as  follows :  ^^In  order  to 
convict  on  circumstantial  evidence,  it  must  connect  the 
defendant  to  a  moral  and  reasonable  certainty  with  the 
criminal  act,  and  exclude  every  other  reasonable  hypothesis 
but  that  of  the  guilt  of  the  accused.  But  circumstances 
satisfactorily  proved  which  point  to  his  guilt,  and  which 
are  irreconcilable  with  his  innocence,  or  which  require  ex- 
planation from  him,  and  may  be  explained  if  he  be  inno- 
cent, but  which  are  not  explained,  ought  to  satisfy  the  con- 
science of  every  juror  in  rendering  a  verdict  of  guilty." 

(5.)  Because  the  court  charged  as  follows :  ^'It  is  not 
for  the  court  to  say  what  are  the  circumstances  connecting 
the  defendant  with  thi^  crime.  That  is  a  question  of  evi- 
dence. I  reiterate  that,  in  order  to  convict  on  circumstan- 
tial evidence,  you  must  be  satisfied  that  all  of  the  circum- 
stances that  have  been  proved  point  to  the  guilt  of  the 
defendant,  and  are  irreconcilable  with  his  innocence.  If, 
after  weighing  the  testimony,  you  are  satisfied  that  it 
points  with  reasonable  and  moral  certainty  to  the  guilt  of 
the  accused,  I  charge  you,  that  it  is  your  duty,  under  the 
oath  you  have  taken,  to  render  a  verdict  of  guilty.  But  if, 
on  the  contrary,  after  examining  the  circumstances  proved 
to  you,  you  are  not  satisfied,  acquit  him.  The  facts  are  for 
you  to  determine.  If  the  facts  are  sufl5ciently  proved,  and 
if  they  point  unerringly  and  with  certainty  to  the  guilt  of 
the  accused,  they  are  as  strong  as  positive  testimony.  If, 
after  examining  all  the  circumstances  proved  to  you — tlie 
court  not  undertaking  to  state  what  the  circumstances  are 
— you  are  satisfied  from  the  evidence  that  they  point  with 
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moral  and  reasoDable  certainty  to  the  guilt  of  the  a 
and  not  that  of  any  one  else,  it  is  your  duty  to  n 
verdii;t  of  guilty." 

(6.)  Because,  pending  the  consideration  of  the  C8 
foreman  of  the  jury  separated  from  his  fellows  ai 
versed  with  the  sheriff,  and  the  jury  then  came  oi 
asked  the  court  if  they  could  find  a  verdict  of  guilt 
a  recommendation  to  mercy,  and,  on  receiving  an  a 
tive  reply,  almost  immediately  returned  a  verdict 
eficct.  [The  affidavits  used  on  the  hearing  of  the  : 
for  new  trial  showed  that  the  foreman,  oa  one  oc 
when  the  sheriff  was  sent  to  the  court  to  ask  if  th 
were  likely  to  agree,  asked  the  sheriff  if  the  jury  con 
ommend  to  mercy  that  he  was  not  out  of  sight 
baililTin  charge,  and  only  a  slight  distance  from  his  ft 
that  the  sheriff  told  him  that  he  must  ask  infori 
of  the  judgts ;  that  it  would  be  improper  for  him  to  eo 
with  the  jury;  that  the  jury  then  came  out,  and  ask 
question  regularly  of  the  court,«nd  on  receiving  a 
mative  answer,  retired  and  returned  a  verdict  of  guilt; 
a  recommendation  to  mercy,  'I'he  instructions  of  tiii 
on  this  sulgect  were  as  follows :  "  I  know  nothing  i 
vent  you  from  doing  that.  Of  course  the  court  1«k( 
cognizance  of  that  as  proper.  Still,  you  must  first 
isfied  from  the  evidence  that  a  party  is  guilty  beft 
can  convict."] 

The  motion  was  overruled,  ard  defendant  except 

Salem  Dotciibb  ;  F.  W.  Capers,  Jr.,  for  plaintiff  ii 

BoTKis  Wright,  solicitor  general,  for  the  state. 

Hall,  Justice, 

1,  The  prosecutor  was  a  Ohinaman,  who  had  been 
country  about  three  years,  spoke  the  English  laogus 
perfectly,  and  was  not  easily  understood,  except  bj 
familiar  wittt  him.    When  offered  as  a  witness  by  thi 
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he  was  olyected  to,  and  it  was  insisted  that  a  peculiar 
form  of  oath  should  be  administered  to  him ;  that  his  com- 
petency could  not  be  shown  by  his  own  examination  not 
QDder  oath,  but  had  to  be  established  aliunde.  The 
conrt,  however,  tested  his  capacity  by  causing  him  to  be 
qnestioned ;  the  result  of  which  was,  that  he  believed  in 
God,  and  in  the  Bible,  and  showed  a  consciousness  of  the 
penalties  incurred  for  false  swearing,  both  in  this  world 
arid  the  next.  After  this  appeared,  he  was  sworn  in  the 
usual  form  on  the  Evangelists,  and  admitted  to  testify. 
This  was  in  strict  accordance  with  legal  requirements. 
Code,  gg3862,  3853,  3856,  3859,  3860. 

2.  Objection  was  taken  to  the  course  of  remark  indulged 
in  by  the  solicitor  general,  and  the  court  was  asked  to  in- 
tervene and  check  it.  The  judge  complied  in  part  with 
this  request,  bat  a  portion  of  the  remarks  he  thought  legit* 
imate  as  a  reply  to  topics  discussed  by  defendant's  coun- 
sel. From  aught  that  appears  in  the  record,  we  cannot 
say  there  was  any  error,  or  even  the  least  impropriety  in 
this.  The  enforcement  of  order  and  proper  decorum  are 
matters  which  must  necessarily  be  left,  in  a  very  large 
measure,  to  the  discretion  of  the  judge,  and  it  is  hardly 
proper  in  any  instance,  except  where  flagrant  injustice  is 
made  manifest  by  the  course  of  the  court,  to  assign  error 
thereon, 

3.  It  would  have   been    manifestly   wrong  to   have 
charged  the  jury,  as  requested  by  defendants  counsel,  that, 
if  they  found  from  the  evidence,  that  defendant  vas  founu 
shortly  after  the  crime  locked  up  in  a  room,  in  bed,  covered 
up,  in  a  lodging-house ;  that  defendant  had  hired  the  room 
and  paid  for  it,  having  been  directed  there  when  in  search 
of  a  lodging ;  that  no  inference  or  conclusion  as  to  his 
guilt  can  be  drawn  from  such  evidence.    Any  person  has 
a  right  to  hire  a  room  in  a  lodging-house,  and  lock  the  door 
thereof,  and  lie  in  the  bed  therein,  covered  or  not,  as  he 
may  see  fit."    This  request  contained  but  a  partial  sum- 
ming  Qp  ofthe  circamstauces  detailed  in  the  evidence  ;  it 
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alluded  only  to  such  as  were  deemed  favorable  to  the  de- 
fendant, while  all  allusion  to  others  which  had  a  tendency 
to  inculpate  him  seems  to  have  been  carefully  excluded. 
The  evidence  is  for  the  jury,  and  it  is  not  for  the  judge  to 
draw  inferences  and  conclusions  from  it  for  them.  Had 
he  undertaken  to  do  so,  he  would  have  invaded  their  pe- 
culiar province,  and  assumed  a  prerogative  that  did  not 
^belong  to  his  office. 

4.  The  portion  of  the  charge  excepted  to  as  to  the  con- 
clusive nature  and  tendency  of  circumstantial  evidence  to 
fix  guilt,  when  taken  in  connection  with  the  conU^xt,  is 
^undoubtedly  correct.  Indeed,  it  is  not  only  clear  and  ex- 
plicit, but  it  is  liberal  to  the  defendant,  and  presents  ably 

•every  phase  and  theory  of  the  case ;  in  these  respects  it  is 
.a  model. 

5.  It  is  satisfactorily  shown  that  the  prisoner  suffered  no 
•detriment  from  the  separation  of  the  foreman  of  the  jury 
from  his  fellows  and  in  his  conversing  with  the  sheriff.  He 
was  never  out  of  sight  of  the  bailiff  who  had  charge  of  the 
jury;  and  when  he  approached  the  sheriff  and  made  known 
his  want,  that  officer  promptly  ordered  him  back  to  his 
room,  and  referred  him  to  the  court  for  answer  to  his  ques- 
tions. This  irregularity  was  too  slight  to  warrant  an  in- 
terference with  the  verdict.  The  conduct  of  the  sheriff 
was  eminently  proper. 

6.  The  court  did  not  err  in  informing  the  jury  that,  while 
it  was  in  their  power  to  recommend  the  defendant  to 
mercy,  the  judge  was  not  bound  by  such  a  recommendation, 
and  it  was  entirely  discretionary  with  him  whether  be 
regarded  it  m  fixing  the  punishment.  This  was  all  done 
in  response  to  a  question  by  the  body  in  open  court,  and 
in  the  presence  of  the  prisoner.  We  cannot  perceive  that 
it  had  a  tendency  to  force  a  verdict  from  the  jury  who  had 
been  more  than  five  hours  deliberating  upon  the  case. 

7.  The  question  that  has  given  us  most  trouble,  is  the 
sufficiency  of  the  proof  to  connect  the  prisoner  with  tie 
offence.  Had  we  been  on  the  jury,  we  might  have  reached 
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a  differeDt  conclusion,  but  it  ia  not  oar  proviace  to  put 
carselves  in  theii  position.  They  were  satisfied  beyond  a 
reasonable  doubt  of  the  defendant's  guilt,  and  the  judge 
who  presided  at  the  trial  was  content  to  let  the  finding 
stand;  he  had  a  discretion  in  this  respect  which  is  not  con- 
fided to  U3,  and  we  cannot  say  that  he  has  abused  it.  The 
iacte  in  proof  render  the  guilt  of  the  accused  highly  probable, 
and  perhaps  his  failure  to  explain  such  of  them  as  raised 
a  strong  presumption  against  him,  and  which,  upon  the 
supposition  of  his  innocence,  might  easily  have  been  ex. 
plained,  serve  to  render  conclusive  what  might  otherwise 
have  appeared  indifferent  and  inconclusive.  At  all  events, 
the  rule  which  forbids  our  interference  in  such  cases,  has 
been  too  long  and  too  firmly  established  by  out  decisions, 
to  be  overturned  or  materially  changed. 
Judgment  affirmed. 


Bbchioldt  vs.  Fain  e£  at. 

1.  Where  a  married  woman  applies  for  a  homestead,  it  most  affirm- 
atively appear  from  her  petition  that  it  ia  claimed  out  o£  her  hus- 
band's property ;  otherwise,  the  homeatead  granted  to  her  will  be 
invalid ;  toiler  H  the  hasband  were  the  applicant,  the  preaiunption 
being  in  that  case  that  the  property  is  hie. 

2.  A  married  woman  cannot  have  a  bomeetead  set  apart  out  of  her 
own  property  unless  she  is  living  separate  and  apart  from  her 
husband. 

Febcurr  2. 1BS4. 

Homestead.     Husbard  and  Wife.     Before  Judge  H/" 
MONO.     Fulton  Superior  Court.     April  Term,  1883. 

A  lot  of  land  was  sold  under  the  foreclosure  of  a  mi 
gage  in  favor  of  George  J.  Howard  against  Joseph 
Beehtoldt  She  filed  a  bill,  on  behalf  of  herself  and  mi 
children,  to  set  up  a  homestead  which  had  been  set  a; 
to  them  by  the  ordinary.  On  the  trial,  it  appeared  t 
the  title  was  in  her  when  the  homestead  was  set  ap 
though  her  husband  had  exchanged  a  house  and  lot  foi 
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The  petition  for  homestead  was  by  the  wife,  the  hu: 
refusing,  but  did  not  show  out  of  whose  property  it  f 
be  set  apart.  Counsel  for  defendant  objected  to  ti 
troduction  of  the  homestead  proceedings,  on  the  g 
that  it  did  not  appear  out  of  whose  property  it  was 
set  apart,  and  because  a  married  woman  could  do 
a  homestead  oat  of  herown  property.  The  court  eust 
the  objection,  and  no  other  evidence  being  offered,  U 
was  dismissed,  and  complainant  excepted. 

Collier  &  Collier,  for  plaintiff  in  error. 

W.  L.  CAUiOUN,for  defendants. 

Hall,  Justice. 

Although  the  facts  would  make  this  seem  a  hard 
yet  the  controlling  question  in  it  is  too  well  settled  1 
repeated  decisions  of  this  court  to  enable  us,  by  questi 
them,  to  afford  the  plaintiff  in  error  tho  relief  she  se* 
her  bill  of  exceptions.  She  is  a  married  woman,  ai 
plied  for  and  obtained  a  homestead,  alleging  th; 
husband  refused  to  do  so,  and  failing  to  state  in  hei 
tion  to  whom  the  property  belonged  on  which  she  e 
to  have  the  homestead  laid.  It  is  essential  to  the  tj 
of  her  homestead  that  it  should  affirmatively  appeal 
her  petition  that  it  was  claimed  out  of  her  husband's 
erty.  61  Gtt.,  105 ;  65  75.,  3J7.  Had  the  husband 
the  applicant,  the  omission  of  this  statement  wonl 
have  rendered  the  homestead  invalid,  the  presumpti 
ing  in  that  case  that  the  property  was  his.  67  Ga 
On  the  trial  of  the  case,  it  was  shown  that  the  pn 
belonged  to  tlie  wife  at  the  time  the  homestead  w 
plied  for  and  assigned;  but  by  the  Code,  §2019, 
debarred  from  tailing  "a  homestead  in  her  pro 
unless  she  is  living  separate  and  apart  from  her  hii' 
and  in  this  instance  it  appears  that  she  was  not.  6: 
352. 

Judp^ment  affirmed. 
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UackBon,  Chief  Jostioe,  did  not  preside  in  this  case,  on  aooount  of  provldentlA.' 

cause.] 

1.  Where  the  real  issue  in  a  claim  case  was  whether  the^./a.  had 
been  paid  or  not,  a  request  to  charge  to  the  effect  that  the  claimant 
based  liis  claim  on  the  ground  of  a  transfer  of  the  /S./a.,  and  that 
such  transfer  must  be  in  writing,  was  properly  refused. 

2.  The  holders  of  a  mortgage  /I.  fa,  against  the  estate  of  a  deceased 
debtor  had  certain  transactions  with  a  legal  firm,  of  which  the  ad- 
ministrator was  a  member,  and  gave  to  them  an  order  on  the  attor- 
ney of  the  plaintiffs  in  fi,  fa.  to  pay  over  the  proceeds  thereof  tc 
them.  The  administrator  caused  the  fL  fa,  to  be  satisfied,  and 
charged  the  amount  to  the  estate : 

Held,  tiiat  this  was  a  pa3rment  of  the^.  fa.  If  an  order  on  plaintiff'^ 
attorney  be  given  for  the  proceeds  in  his  hands,  and  the  person  re- 
ceiving the  order  gets  such  proceeds,  it.is  a  payment  of  the>i./a., 
and  the  land  is  no  longer  subject  thereto. 

3.  If  admissions  made  in  pleadings  in  former  suits  can  be  reconciled 
with  tlje  testimony  of  the  witness  on  the  stand,  it  should  be  done. 
Estoppels  are  not  favored,  and  they  apply  only  between  parties 
and  privies  to  the  suit  or  litigation  in  which  the  admissions  relied 
on  as  an  estoppel  were  made.  A.dmissions  made  in  one  suit  do  not 
estop  a  witness  from  testifying  differently  in  a  case  between  other 
parties.    The  credit  to  be  given  a  witness  is  for  the  jury. 

December  4, 1883. 

Charge  of  Court.  Payment.  Executions.  Attorney 
and  Client.  Estoppel.  Witness.  Before  Judge  Roney 
Burke  Superior  Court.    November  Ad^journed  Term,  1882. 

Wilkinson  &  Wilson  foreclosed  a  mortgage  against 
Wilkins,  administrator  of  Pierce,  and  the  fi.fa,  was  levied 
on  the  land  described  therein.  Thigpen,  who  held  a  title 
under  one  of  the  heirs  of  Pierce,  and  under  a  distribution 
of  his  estate,  claimed  the  property,  and  insisted  that  the 
mortgage  ^.^.  had  been  paid.  The  facts  on  which  thia 
claim  rested,  as  well  as  the  leading  grounds  of  error  alleged. 
are  sufficiently  stated  in  the  decision.  It  was  insisted  that 
in  former  cases  Wilkins  had  made  solemn  admissions  in 
jf^Ucio  which  he  should  not  be  allowed  to  contradict  as  a 
witness  on  the  stand ;  and  in  support  of  this  position  records 
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of  various  cases  between  the  plaintiffs,  Wilkins^  one  Miller 
and  one  Connally,  Wilkinson  &  Wilson,  and  Wilkins,  ad- 
ministrator of  Pierce,  were  introduced  in  evidence.  In 
these  records  were  statements  indicating  that  the  Pierce 
mortgage  had  not  been  turned  over  or  transferred  to  Wil- 
kins and  his  partner,  Cain ;  and  that  he  was  entitled  to 
certain  other  moneys  held  by  him  as  fees  from  plaintiffs. 

The  jury  found  the  property  not  subject.  Plaintiffs, 
moved  for  a  new  trial,  which  was  refused,  and  they  ex- 
cepted. 

One  branch  of  this  litigation  will  be  found  reported  in 
51  Ga,  448. 

Salem  Dutcher,  for  plaintiff's  in  error. 

H.  E.  W.  Palmer,  for  defendant. 

Hall,  Justice. 

It  is  obvious  that  the  verdict  in  this  case  is  supported 
by  the  evidence,  and  should  stand,  unless  the  judge  of  the 
superior  court  failed  to  charge  a  request  of  the  plaintiffs 
which  should  have  been  given,  or  gave  an  erroneous  charge, 
that  influenced  the  finding,  and  which  should  have  been 
omitted. 

We  think  he  did  neither. 

The  plaintiffs  held  a  mortgage,  made  by  Pierce,  which 
had  been  foreclosed  in  their  name  against  Wilkins,  as 
Pierce's  administrator.  After  the  foreclosure  of  the  mort- 
gage, there  were  negotiations  between  them  and  Wilkins 
&  Cain  about  some  matters  of  business  which  Wilkins  & 
Cain,  as  attorneys  at  law,  had  in  hand  for  them ;  these  nego- 
tiations resulted  in  an  order  from  the  plaintiffs  to  Mr. 
•  Knight,  their  attorney,  to  pay  the  proceeds  of  the  mortgage 
to  Wilkins  &  Cain.  Wilkins  caused  this  mortgage  to 
be  satisfied,  and  charged  up  the  amount  to  Pierce'  tstete, 
and  returned  the  charge  to  the  court  of  ordinary,  which 
was  allowed.  Thereafter  there  was  a  division  in  kind  of  the 
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estate  of  Pierce  among  his  heirs,  and  this  mortgaged  land 
falling  to  one  of  them,  she  sold  and  conveyed  it  to  Thigpen, 
who  is  the  claimant  in  this  case.  This  conveyance  was 
made  8ome  ten  years  after  the  foreclosure  of  the  mortgage. 
There  is  not  the  slightest  evidence  in  the  record  that  the 
claimant  had  notice  of  any  of  the  facts  relied  on  by  the 
plaintiffs  to  subject  this  property.  The  only  notice  he 
seems  to  have  had  from  the  records  of  the  courts,  or  from 
any  other  source,  was  of  the  facts  above  detailed  in  respect 
to  the  extinguishment  of  the  lien  of  the  mortgage. 

1.  The  court  did  not  err  in  refusing  to  charge  plaintiff's 
written  request  that,  ^'  in  this  case  the  claimant  bases  his 
claim  upon  the  ground  that  plaintiffs  infi.fa.  transferred 
their  judgment  to  Wilkins  &  Cain,  and  that  Wilkins,  as  ad- 
ministrator of  Pierce,  paid  the  amount  of  the  judgment  to 
them  as  such  transferees.    To  sustain  tills  allegation,  the 
claimant  must  prove  that  the  plaintiffs  infi.fa.  transferred 
their  judgment  in  writing,  and  not  otherwise,  to  Wilkins 
&  Gain,  and  unless  claimant  made  this  proof,  the  jury 
should  find  the  property  subject  to  the  execution.''    The 
claimant  did  not  base  his  claim  upon  any  transfer  of  this 
fi'fa.  to  Wilkins,  but  upon  the  fact  of  payment.     Wilkins 
&  Cain  did  not  set  up  any  claim  to  a  transfer  of  this  judg- 
ment; they  contracted  with  the  plaintiffs  to  collect  the 
same  and  turn  over  the  proceeds  to  them.   It  was  Wilkins's 
duty,  as  administrator,  of  Pierce  to  pay  this  debt.     What 
necessity  was  there  for  handing  the  money  to  plaintiffs' 
attorney,  merely  to  have  it  returned  to  Wilkins  &  Cain. 
They  were  at  all  events  entitled  to  receive  it,  and  receiv- 
ing it  from  Pierce's  estate,  they  only  did  what  was  proper 
in  satisfying  the  mortgage^,  fa. 

2.  If  this  view  be  correct,  then  the  court  should  have 
charged,  as  he  did,  ihe  plaintiffs'  request,  "  that  if  the  jury 
found  from  theevidencethat  Wilkinson  &  Wilson,  or  B.  J/ 
Wilson,  one  of  that  firm,  ordered  the  proceeds  of  the  Pierce 
ji'fa,  to  be  paid  by  their  attorney  to  Wilkins  &  Gairx^  and 
that  Wilkins  &  Cain  got  the  proceeds,  then  this  was  a.  full 
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pajnnent  of  the^.  /a.,  and  they  Bhoald  find  the  lai 
Bubject," 

3.  It  is  insisted  that  Wilkins's  testimony  was  incomi 

and  should  have  bee —-'-=  >- __-. -__ii__ 

had  made  solemn  ad 
his  right  to  this^. , 
Oain,  and  that  he  w 

The  inconsistency 
kinij's  testimony  in  t 
be  reconciled,  and  vi 
quires  it  to  be  done, 
imputation  of  false  s' 
ing  the  credit  of  tht 
jury.  EstoppeU  an 
sorted  to  except  in  c 
and  productive  of  n 
bear  the  investigatio 
between  parties  an 
which  the  admission 
The  claimant  in  thi 
procoedings ;  he  did 
or  Wilkins  &  Cain, 
had,  in  due  courise  o 
property  in  questio 
notice  of  any  incuml 
dent  that  he  was  ap 

Judgment  affirme 


Clarke  i 

1.  TUere  is  no  merit  in  j 
new  trial  to  tlio  char 
error.    The  verdict  ii 

•      dence. 

2.  There  is  nothing  in 
notice  of  the  rule  ag 
evidence  to  an.swer  tl 
eetablieh  it,  and  was 
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3.  Whether  a  witness  in  that  case  was  incompetent  on  account  of  the 
death  of  another  person,  was  a  question  which  should  then  have 
been  raised;  there  being  no  appeal  from  the  judgment  in  that 
case,  it  must  be  presumed  that  the  losing  party  was  satisfied  that 
it  could  not  be  disturbed. 
4^  The  present  suit  being  based  on  a  contract  of  indemnity  given  to 
attorneys  who  were  about  to  pay  over  money,  and  they  having 
paid  over  all  but  a  small  amount,  which  they  retained,  erroneously 
sapposiiig  that  it  would  meet  a  claim  made  upon  them,  and  the 
(dient  having  given  the  contract  of  indemnity  without  insisting  or 
claiming  at  the  time  that  it  was  conditional,  after  loss  by  the  attor- 
neys, and  upon  the  trial  of  the  suit  brought  by  them  on  the  con- 
tract, there  is  no  merit  in  the  claim  set  up  that  the  contract  of  in- 
demnity was  given  upon  condition  that  the  attorneys  should  pay 
over  the  whole  amount  in  their  hands. 
5.  A  letter  which  was  rea  inter  alios  CLcta  as  to  the  plaintiffs,  and  was 
hearsay  and  dealt  largely  in  matter  of  opinion,  was  properly  ex- 
cluded from  evidence. 
ft.  If  an  administrator,  in  order  to  collect  money,  saw  fit  to  give  his 
individual  contract  to  indemnify  attorneys  who  were  about  to  pay 
it  to  him,  against  loss,  he  cannot  complain  that  suit  was  brought 
against  him  as  an  individual.    It  is  doubtful  whether  he  could 
have  bound  the  estate  by  such  a  contract. 

November  6, 1883. 

Contracts.  Actions.  Attorney  and  Client.  Witness. 
Before  Judge  Harris.  Coweta  Superior  Court.  March 
Term,  1883. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add  that  the  following  were  among  the  grounds  of 
the  motion  for  new  trial : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  rejected  a  letter  written  by  R. 
T.  Fouche,  one  of  the  firm  of  Printup  &  Fouche,  to  Clarke, 
which  was  offered  to  show  that  Fouche  considered  that  his 
firm  should  be  paid  out  of  the  fee  due  to  Mr  Hill. 

(3.)  Because  the  court  admitted  in  evidence  a  certified 
copy  of  the  rule  and  jud2;ment  in  the  case  of  Printup  & 
Fouche  V8.  Alexander  &  Wright,  and  the  execution  issued 
thereon. 
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(4.)  Because  the  court  refused  a  non-suit. 

(5.)  Because  the  court  charged  as  follows :  "  If  Wright 
&  Alexander  were  notified  by  Messrs.  Printup  &  Fouche, 
attorneys  at  law,  to  hold  up  their  fee  out  of  the  money  in 
their  hands  belonging  to  J.  W.  Clarke,  as  administrator  of 
N.  N.  Smith,  and  if  it  appeared  that  Wright  &  Alexander 
were  afterwards  ruled,  and  the  rule  made  absolute,  and 
that  execution  issued,  and  they  paid  it  off;  and  if  it  further 
appears  that  J.  W.  Olarke  was  notified  of  the  pendency  of 
the  rule,  and  that  aft«r  Wright  &  Alexander  were  ruled 
he  promised  to  indemhify  them  if  they  would  send  him 
the  money ;  and  if  it  appears  from  the  evidence  that  Wright 
&  Alexander,  relying  on  such  promise,  did  send  the 
money,  then  plaintiff  ought  to  recover." 

(6.)  Because  the  verdict  was  wrong  in  this:  J.  W. 
Olarke  could  only  have  been  bound  as  administrator,  and 
not  in  his  individual  capacity,  the  jury  having  found  their 
verdict  against  J.  W.  Clarke. 

P.  F.  Smith  ;  J.  S.  Bigby,  for  plaintiff  in  error. 

L.  n.  Fbatherston  ;  J.  W.  Albxandbb,  for  defendants. 

Hall,  Justice. 

Alexander  &  Wright  brought  suit  against  Clarke,  upon 
an  alleged  undertaking  of  the  latter  to  indemnify  and  save 
them  harmless  against  a  claim  of  Printup  &  Fouche  to  com- 
pensation due  them  as  attorneys  at  law,  in  bringing  into 
court  a  fund  then  in  the  hands  of  the  said  Alexander  & 
Wright,  likewise  attorneys  at  law  engaged  in  the  same 
litigation. 

It  seems  that  Benjamin  H.  Hill,  Esq.,  had  been  employed 
under  a  special  contract,  by  oneN.  N.  Smith,  to  collect  for 
him  two  notes,  amounting  to  a  considerable  sum,  made  by 
W.  R.  Smith,  and  by  the  terms  thereof  was  to  retain  ten 
per  cent  of  the  sum  collected,  as  '*  full  compensation^'  fo^ 
"all"  his  "  services,"  "  either  with  or  without  litigation.'' 
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Subsequent  to  the  institution  of  these  suits,  the  defendant 
died,  and  his  widow  set  up  a  claim  for  dower,  which  gave 
rise  to  much  litigation  in  Floyd  superior  court.  Mr.  Hill 
turned  over  these  papers  for  collection  to  Alexander  & 
Wright,  who,  with  the  assistance  of  Printup  &  Fouche, 
succeeded  in  realizing  from  this  dower  litigation  $3,000.00, 
to  be  applied  to  this  debt,  which  went  into  the  hands  of 
Alexander  &  Wright,  who  were  notified  by  Printup  & 
Fouche  of  their  lien  upon  this  fund  for  professional  ser- 
vices, and  required  to  hold  it  up,  that  their  claims  on  the 
same  might  be  established  and  satisfied. 

N.  N.  Smith  had  died,  and  Olarke  had  become  his  ad- 
ministrator.   Alexander  &  Wright  promptly  informed  him 
of  the  collection  of  this  amount,  and  of  the  notice  given 
them  by  Printup  &  Fouche.    They  refused  to  recognize 
this  claim  of  Printup  &  Fouche,  and  under  the  instruc- 
tions of  Olarke,  sufiered  a  rule  to  be  taken  against  them. 
They  retained  one  hundred  dollars  of  the  sum,  which  they 
supposed  would  be  sufiicient  to  satisfy  Printup  &  Fouche, 
in  the  event  they  succeeded  in  their  claim,  and  under 
Clarke's  written  promise  to  indemnify  and  save  them 
harmless,  they  forwarded  to  him  all  the  balance,  for  which 
he  receipted  them.    They  advised  him  that  he  could  set- 
tle with  Printup  &  Fouche  for  the  amount  retained  by 
them ;  but  this  he  declined,  insisting  that  if  they  were  enti- 
tled to  compensation,  it  was  due  from  Mr.  Hill,  who  had,  as 
he  insisted,  without  authority,  employed  them.     He  corre- 
sponded with  Mr.  Hill,  who  informed  him  that  he  had 
authority  from  N.  N.  Smith  to  employ  these  parties.    Alex- 
ander &  Wright  also  notified  him  that  they  had  been  in 
formed  that  Mr.  Hill  would  swear  to  the  employment  by 
him  of  Printup  &  Fouche,  to  represent  N.  N.  Smith  in  this 
dower  htigation,  and  by  his  (Smith's)  authority. 

Alexander  &  Wright  answered  the  rule  brought  by 
Printup  &  Fouche,  and  set  up  in  their  answer  the  facts 
furnished  them  by  Clarke.  Clarke  knew  of  the  pend- 
ency of  this  proceeding;  he  had  been  applied  to  for  Mr. 
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Hill's  contract,  and  furnished  it,  to  enable  Alexs 
Wright  to  meet  this  demand.  He  was  also  infon 
them  of  the  crossing  of  certain  interrogatories  to 
on  the  trial  of  this  tale.  Before  this  matter  had  h* 
posed  of,  he  employed  Hamilton  Yancey,  Esq., 
Alexander  &  Wright  for  the  amount  retained  by  1 
meet  the  result  of  the  issue  of  this  case.  Mr.  Tan 
not  move  i  rule  against  these  parties^  on  accoiinl 
pendency  of theotherruleagainstthera,  butveryp 
represented  his  client's  interest  in  that  issue.  On  I 
of  the  rule  in  favor  of  J^-intup  &  Fouche,  a  raucl 
amount  of  this  fund  was  found  to  be  due  them  tl 
sum  retained  by  Alexander  &  Wright,  and  the  r 
made  absolute  against  them  for  the  amount  thus  f< 
be  due.  Execution  issued  against  Alexander  & 
for  the  amount  of  this  Judgment,  which  they  wei 
pelled  to  pay. 

Clarke  refused  compliance  with  his  promise  toind 
and  save  them  harmless,  and  they  thereupon  brou; 
against  him  for  the  amount  paid  by  them  in  excess 
they  had  retained  to  meet  the  judgment  on  the 
favor  of  Printup  &  Fouche.  On  the  trial  of  this  a 
exander  &  Wright  obtained  a  verdict  against  Cla 
the  difference  between  the  amount  they  had  i-etait 
the  amount  they  were  compelled  to  pay  out  under  1 
against  them.  Clarke  moved  for  a  new  trial,  on 
grounds,  which  was  refused  by  the  court,  and  the  jui 
refusing  a  new  trial  is  brought  here  by  bill  of  exc 
and  writ  of  error. 

There  is  no  merit  in  any  one  of  the  exceptions  tf 
the  motion  to  the  charge  complained  of,  or  the 
alleged  as  error.  The  vei-dict  is  not  only  sustaini 
required  by  the  evidence.  There  is  nothing  Id  tl: 
plaint  that  the  plaintiff  in  error  had  no  notice  of  th 
ency  of  the  rule  in  favor  of  Printup  &  Fouche  agai 
defendants  in  error.  He  furnished  the  evidence  to 
the  rule :  was  notified  of  the  evidence  taken  to  ei 
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the  rule ;  was  defended  in  it  both  by  Alexander  &  Wright 
and  by  Mr.  Yancey. 

Whether  Mr.  Hill  was  an  incompetent  witness  to  prove 
the  employment  of  Printup  &  Fouche,  in  consequence  ol 
the  death  of  N.  N.  Smith,  was  a  question  that  should  have 
been  made  and  passed  upon  on  the  trial  of  that  issue,  and 
there  being  no  appeal  from  that  judgment,  it  must  bo 
presumed  that  the.  party  against  whom  it  was  rendered 
was  satisfied  that  it  could  not  have  been  disturbed.  Olarke 
does  not  complain  that  he  had  no  notice  of  it  in  time  to 
have  corrected  any  error  that  mayjiave  been  committed 
on  the  trial.  Every  phase  of  the  present  case  was  fully 
and  fairly  submitted  by  the  charge  of  the  court  to  the  jury. 

There  is  nothing  in  the  claim  set  up,  that  Clarke's  prom- 
ise to  indemnify  Alexander  &  Wright  was  upon  condition 
only  that  they  paid  him  the  whole  amount  of  money  in 
their  hands,  and  that  they  failed  to  comply  with  the  con- 
dition by  retaining  a  small  portion  of  the  same  to  answer 
the  demand  of  Printup  &  Fouche ;  he  received  from  them 
all  except  this  trifling  amount,  and  at  that  time,  when,  if 
ever,  it  should  have  been  done,  he  neither  intimated  nor 
insisted  upon  any  such  understanding  of  his  written 
promise  to  indemnify. 

The  letter  from  Mr.  Fouche  to  Olarke  was  res  inter  alios 
acta^  as  to  Alexander  &  Wright,  was  hearsay,  and  dealt 
largely  in  matters  of  opinion ;  therefore  it  was  properly 
excluded  as  evidence  in  this  case.  Fouche  was  a  compe- 
tent witness,  and  if  his  evidence  had  been  deemed  impor- 
tant, he  should  have  been  examined. 

The  suit  was  properly  brought  against  Clarke  in  his  in- 
dividual, and  not  in  his  representative,  character.  His 
undertaking  was  personal ;  perhaps  he  could  not  have 
bound  the  estate  he  represents  by  such  an  agreement,  and 
the  opposite  party  may  have  been  unwilling  to  incur 
responsibility  upon  a  promise  that  was  to  bind  the  estate. 
It  does  not  lie  in  his  mouth  to  complain  that  defendants 
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in  error  chose  to  rely  upon  his  personal  ability,  and  did 
not  exact  the  additional  security  he  offered. 
Judgment  affirmed. 


Wilson  &  Brothib  vs.  Whitb. 

1.  If  an  independent  contractor  is  employed  to  do  a  lawful  act,  and 
in  the  coarse  of  his  work  he  or  hia  servants  commit  some  casuaJ 
act  of  wrong  or  negUgence,  the  employer  is  not  responsible ;  but 
unless  the  employer  (who  was  himseif  a  contractor)  had  relin- 
quished his  control  over  the  work  to  the  sub-contra  ctor,  and  bad 
nothing  further  to  do  with  it,  either  in  furnishing  material  or  oth- 
erwise, except  to  see  that  it  was  done  to  the  satisfaction  of  the 
person  for  whom  it  was  done,  then  the  sub-contractor  was  not  an 
independent  contractor,  but  was  the  agent  and  servant  of  the  orig- 
inal contractor,  his  act  was  the  act  of  such  original  contractor, 
and  the  responsibility  was  upon  the  latter  to  answer  for  any  dam- 
age done  to  another  in  consequence  of  his  failure  to  perform  his 
duty. 

(a.)  Where  the  ordinance  of  a  municipal  corporation  required  the 
owner  of  any  materials  which  formed  an  obstruction  in  its  streets 
or  sidewalks  to  prepare  and  place  lights  thereon  before  dark  with 
such  care  and  diligence  as  reasonably  to  secure  their  burning  un- 
til daylight,  such  owner  is  liable  for  any  injury  that  arises  to  oth- 
ers in  consequence  of  the  negligent  performance  of  this  duty, 
whether  it  was  performed  by  himself  or  by  a  contractor  employed 
by  him. 

(b,)  Under  such  an  ordinance,  there  was  no  error  in  refusing  to  charge 
that  **  if  the  lights  were,  in  point  of  fact,  displayed,  the  lamps 
properly  filled  and  lighted,  and  were  from  some  unknown  cause 
extinguished,  or  from  no  negligence  of  defendant,  that  was  all  the 
law  required :  that  it  did  not  require  the  defendants  <o  stand  guard 
over  the  lights  all  nitcht." 

2.  A  general  objection  to  evidence,  without  stating  any  ground  there- 
for, is  bad. 

(a.)  In  a  suit  for  damages  by  one  who  claimed  to  have  been  injured 
by  reason  of  the  negligent  and  unlawful  leaving  of  obstructioDS 
upon  the  sidewalk  of  a  city  by  the  defendants,  without  proper 
safeguards  to  protect  the  passing  public,  it  was  competent  for  the 
plaintiff  to  testify  that  after  the  injury  she  had  no  means  of  Hviugi 
and  was  compelled  to  sell  her  house  and  lot  to  raise  money  for  that 
purpose,  in  consequence  of  the  injury  received.  Such  testimony 
was  not  irrelevant  in  the  ascertainment  of  general  damages  reBoK* 
ing  directly  from  the  wrong  of  which  she  was  the  victim. 
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3.  Where  coansel  for  defendants  requested  the  judge  to  put  his  charge 
in  writing,  and  the  judge  mentioned  this  fact  to  the  jury,  to  explain 
his  departure  from  his  usual  custom  of  charging  them  orally,  if 
this  be  error,  it  will  not  require  a  reversal,  unless  it  can  be  affirm- 
atively shown  that  the  party  complaining  was  thereby  prejudiced. 

4.  The  verdict  is  contrary  neither  to  law  nor  to  the  evidence. 

Febnuiry  9,  1884. 

Actions.  Damages.  Negligence.  Contractors.  Prin- 
cipal and  Agent.  Streets  and  Sidewalks.  Atlanta.  Be- 
fore Judge  Clark.  City  Court  of  Atlanta.  December 
Term,  1882. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add  the  following :  Mrs.  Mary  L.  White  brought 
her  action  for  damages  against  W.  S.  Wilson  &  Brother,  to 
recover  on  account  of  a  permanent  phy^cal  injury  alleged 
to  have  been  received  by  her  by  falling  over  a  pile  of  brick 
left  by  defendants  at  night  on  a  sidewalk,  in  the  city  of 
Atlanta,  which  they  were  engaged  in  repairing.  She  also 
alleged  that  it  was  their  duty,  under  the  municipal  ordi- 
nances, to  have  kept  a  burning  signal  light  upon  such 
obstruction  to  notify  passers,  and  that  a  failure  to  do  so 
caused  the  injury.  Expenses  of  doctors'  bills,  etc.,  were 
alleged. 

On  the  trial,  the  jury  found  for  the  plaintiff  $700.00, 
"permanent  damages,"  and  $50.00  "physician's  bill." 
Defendants  moved  for  a  new  trial,  on  the  following 
among  other  grounds : 

(1.)  Because  the  court  admitted  in  evidence  for  plain- 
tiff the  following  testimony  of  plaintiff  over  the  objection 
of  defendants :  "  I  had  nothing  to  go  on,  and  had  to  sell 
my  house  and  lot  to  get  money  to  go  on,  on  account  of  this 
injury." 

(2.)  Because  the  court,  after  counsel  for  defendants  had 

requested  that  he  charge  the  jury  in  writing,  and  had  so 

requested  before  the  argument  of  the  cause  had  begun, 

erred  in  charging  the  jury  orally  as  follows :  '*  Gentlemen 

V  71-33  ^-^ 
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of  the  jury,  in  this  case  I  depart  from  my  asual  fa 
charging  the  jury  orally,  because  coansel  for  def< 
has  requested  me  to  charge  the  jury  in  writing." 

(3.)  Because  the  court  etred  in  charging  the 
follows :  ■'  If  you  should  believe  from  the  evidence  I 
accident  was  caused  by  the  neglect  of  the  person  vt 
the  contract  to  lay  the  pavement  on  the  property  c 
H.  Jackson,  or  of  bis  servants,  in  not  putting  uj 
lights  at  nigbt  on  the  obstruction  put  upon  the  sic 
as  the  city  ordinance  requires,  if  you  believe  such  o 
tions  wore  so  placed,  and  that,  because  of  this,  | 
was  injured,  and  at  the  time  of  the  injury  it  was  no 
power  to  have  avoided  the  injury  by  reasonable 
always  provided  you  should  believe  the  failure  to  ] 
.such  signal  lights  was  an  act  of  Negligence — then, 
should  thus  believe,  the  negligence  necessary  to  pi: 
recovery  will  have  been  established." 

(4.)  Because  the  court  erred  in  charging  the  jury 
lows :  "  You  will  observe,  gentlemen,  I  have  s: 
negligence  must  be  by  the  person,  or  his  servants,  n 
the  contract  to  lay  the  pavement.  Upon  this  poiE 
tlemen,  if  you  believe  from  the  evidence  that  del 
took  the  contract  with  Capt.  H.  Jackson  to  lay  th 
walk  in  question,  and  sublet  that  contract  to  one  I 
on  the  condition  that  the  defendant  was  to  furnish  tt; 
and  Backus  to  furnish  the  sand  and  lay  the  brick,  ai 
upon  the  principles  of  law  I  have  given  yon  in 
Backus  would  be  liable, — the  defendant  would  be 
provided  you  believe  from  the  evidence  that  the  wi 
the  defendant,  contracted  to  do  necessarily  constiti 
obstruction  or  defect  in  the  street  which  rendered 
gerous  to  travel  if  the  lights,  as  required  by  th 
nance  of  the  city  of  Atlanta,  were  not  there  on  th 
and  at  the  time  of  night  of  defendant's  (plaintiff's  j) : 
injury,  and  that  that  was  an  act  of  negligence." 

(5.)  Because  the  court  erred  in  refusing  to  gire  I 
lowing  written  requests  to  charge  the  jury,  mi 
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defendants  in  tenns  of  the  law :  1st.  If  the  lights  were  in 
point  of  fact  displayed,  lamps  properly  filled  and  lighted, 
and  were  extinguished  from  some  unknown  cause,  or  from 
no  negligence  of  defendants,  that  is  all  the  law  required. 
The  law  would  not  require  defendants  to  stand  guard  over 
the  lights  all  night.  2d.  If  Wilson  &  Brother  sublet  the 
work  to  Backus  by  a  contract  for  so  much  per  yard,  then 
Backus  would  be  a  contractor,  and  Wilson  &  Brother  would 
not  be  liable  if  the  injury  was  caused  by  the  negligence  of 
Backus  or  the  servants  of  Backus. 

(6.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  motion  was  overruled,  and  defendants  excepted. 

Frank  A.  Arnold,  for  plaintiffc  in  error, 
MiLLXDGR  &  Hjlygood,  for  defendant. 

Hall,  Justice. 

The  owner  of  a  lot  in  the  city  bf  Atlanta  contracted  with 
the  defendants  to  furnish  material  and  lay  a  pavement  on 
the  street  adjoining  said  lot.  The  defendants  hauled  the 
brick  for  laying  the  pavement,  and  piled  them  up  in  the 
gutter  beside  the  place  where  the  work  was  to  be  done. 
They  engaged  the  services  of  one  Backus  to  provide  the 
sand  and  lay  the  brick,  agreeing  to  pay  him  a  stipulated 
price  per  yard  for  the  work.  Having  no  lamps  of  their 
own,  they  also  requested  Backus  to  provide  signal  lights 
and  place  them  upon  the  brick,  while  the  improvement 
was  going  on  and  while  the  street  was  obstructed.  The 
plaintiff,  in  going  along  the  sidewalk  at  night,  and  for  the 
want  of  a  light,  as  she  alleged  and  proved  on  the  trial,  came 
in  contact  with  the  brick  deposited  at  that  point,  and  was 
seriously  injured.  She  brought  her  suit  against  these  con- 
tractors to  recover  damages  for  the  injuries  she  sustained. 
Among  other  defences  set  up  by  them^  was  the  fact  that 
Backus  was  the  contractor  in  charge  of  the  work  at  the 
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time  of  the  action,  and  he,  if  any  one,  was  liable  for  the 
wrong,  and  that  they  were  not. 

To  this  defence  two  replies  were  made.  First:  That 
Backus  was  not  a  contractor,  but  merely  the  servant  of 
the  defendants,  who  were  in  fact  the  contractors  and  the 
responsible  parties  for  the  injury.  Second:  That  whether 
Backus  was  a  contractor  or  not  was  immaterial,  inasmuch 
as  the  defendants  were  the  owners  of  the  material  which 
caused  the  injury,  and  were  required  by  the  ordinances  of 
the  city  to  put  lights  thereon  at  dark,  and  "  so  to  place 
and  prepare  them  with  such  diligence  and  care  as  to  pro- 
vide and  reasonably  insure  the  burning  thereof  until  day- 
light," and  that  they  could  not  escape  responsibility  to 
any  one  injured  by  carelessness  in  this  respect  by  agreeing 
with  another  to  discharge  this  duty  to  the  public  which  had 
in  express  terms  been  ei\joined  upon  them  by  law. 

1.  "Unquestionably,"  says  Williams,  J.,  who  delivered 
the  judgment  of  the  court,  in  Pickard  V8,  Smith,  10  C.  B. 
(N.  S.),  470,  (100  E.  0.  L.  R.),  "naone  can  be  made  liable 
for  an  act  or  breach  of  duty,  unless  it  be  traceable  to  him- 
self or  his  servant  or  servants  in  the  cause  of  his  or  their 
employment.  Consequently,  if  an  independent  contractor 
is  employed  to  do  a  lawful  act,  and  in  the  course  of  the 
work  he  or  his  servants  commit  some  casual  act  of  wrong 
or  ni^gligence,  the  employer  is  not  responsible.  To  this 
•effect  are  many  authorities,  which  are  referred  to  in  the 
argument.  The  rule  is,  however,  inapplicable  to  cases 
in  which  the  act  which  occasions  the  iivjury  is  one  which 
the  contractor  was  employed  to  do ;  nor,  by  a  parity  of 
reasoning,  to  cases  in  which  the  contractor  is  entrusted  with 
a  duty  incumbent  upon  his  employer,  and  neglects  its  ful- 
fillment, whereby  an  injury  is  occasioned." 

Now,  was  Backus  an  independent  contractor?  Was 
.  the  negligence  complained  of  merely  casual  on  his  part! 
or  was  he  entrusted  with  the  performance  of  a  duty  in- 
cumbent upon  the  defendants,  which  he  neglected  to  fulfiU? 
and  in  consequence  of  liis  neglect  was  injury  occasioned 
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to  the  plaintiff?  If  his  trust  was  of  the  latter  character, 
the  defendants  are  liable  for  his  failure  to  perform  it,  but 
if  he  was  an  independent  contractor,  and  the  act  or  negli 
gence  complained  of  was  merely  casual,  then  they  are  not 
responsible  for  the  injury  resulting  therefrom.  But  unlesE 
the  defendants  had  relinquished  their  control  over  this 
work  to  Backus,  and  had  nothing  further  to  do  with  it, 
either  in  furnishing  material  or  otherwise,  except  to  see 
that  it  was  done  to  the  satisfaction  of  their  employer,  then 
Backus  was  not  an  independent  contractor,  but  was  their 
agent  and  servant,  and  his  act  or  negligence  was  theirs, 
and  the  responsibility  was  upon  them  to  answer  for  any 
damage  done  to  another  in  consequence  of  his  failure  to 
perform  his  duty.  See  the  opinion  of  the  circuit  judge, 
which  was  fully  adopted  by  the  Supreme  Court  of  Penn- 
sylvania, in  Homan  vs.  Stanley  and  the  cases  therein  cited 
and  commented  on,  66  Penn.  St.  R.,  464,  (5  Am.  R.,  389, 
891,  394);  2  Thompson  on  Neg.,  902-907  inclusive  and 
citations. 

If,  however.  Backus  was  an  independent  contractor,  he 
was  not  the  owner  of  the  material  that  occasioned  this 
iiynry,  and  was  not  charged  by  the  law  of  the  municipality 
with  its  care,  nor  was  he  bound  to  provide  signal  lights  to 
notify  passengers  on  the  street  of  the  danger  they  were 
approaching,  and  to  warn  them  from  it.  There  is  no  ques- 
tion that  defendants  owned  this  brick,  and  just  as  little 
question  that  it  was  their  duty,  by  the  city  ordinances,  to 
keep  lights  on  it,  as  a  safeguard  to  persons  passing  along 
against  injury  from  the  obstructions  it  caused. 

In  Gray  vs.  PuUen,  6  Best  &  Smith,  970,  (117  Eng.  0. 
L  R.),  the  court  of  Exchequer  Chamber,  reversing  the  de- 
cision of  the  court  of  Queen's  Bench,  held  that  where  a 
statutory  obligation  is  imposed  on  a  person,  he  is  liable 
for  any  injury  that  arises  to  others  in  consequence  of  its 
having  been  negligently  performed,  and  this  whether  it 
was  performed  by  himself  or  by  a  contractor  employed 
by  him.    In  delivering  the  unanimous  judgment  of  the 
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court,  Earle,  C.  J.,  cites  and  relies  on  the  case  of  Pickard 
vs.  Smith,  ut  stq>,^  and  also  upon  Hale  V9.  The  Sittingbourne 
Railway  Company,  6  U.  &  N.,  488. 

In  the  first  of  these  cases,  it  was  said  by  the  judge  who 
delivered  the  opinion,  ^^  the  defendant  employed  the  coal 
merchant  to  open  the  trap  in  order  to  put  in  the  coal ;  and 
he  trusted  him  to  guard  it  while  open  and  to  close  it  when 
the  coals  were  all  put  in.    The  act  of  opening  it  was  the 
act  of  the  employer,  though  done  through  the  agency  of 
the  coal  merchant;  and  the  defendant  having  thereby 
caused  danger,  was  bound  to  take  reasonable  means  to  pre- 
vent mischief.    The  performance  of  this  duty  he  omitted; 
and  the  fact  of  his  having  entrusted  it  to  a  person  who  also 
neglected  it,  furnishes  no  excuse,  either  in  good  sense  or 
law."    Lord  Oockbum,  0.  J.,  of  the  Queen's  Bench,  in 
Bower  vs.  Peate,  L.  K,  1  Q.  B.  Div.,  841,  after  quoting 
largely  from  this  case,  adds :  ^^  In  Qray  vs.  Pullen,  the  court 
of  Exchequer  Chamber  carried  this  principle  still  further. 
An  act  of  parliament  having  authorized  the  cutting  of  a 
trench  across  a  highway,  for  the  purpose  of  making  a  drain, 
but  having  attached  to  the  exercise  of  the  right  the  con- 
dition  of  filling  up  the  trench  after  the  drain  had  been 
completed,  the  defendant  had  employed  a  contractor  to  do 
the  whole  work.    Owing  to  the  negligence  of  the  latter  in 
filling  up  the  trench,  the  plaintifTs  wife  had  sustained 
personal  injury.    It  was  contended  that  the  contractor 
alone  was  liable,  and  it  was  so  held  in  this  court,  but  the 
court  of  Exchequer  Chamber  held  otherwise,  and  reversed 
our  judgment.    It  is  true  that  in  that  case  the  obligation 
to  make  good  the  road  was  one  imposed  by  statute;  but 
it  can  make  no  difference  in  point  of  principle  whether 
the  obligation  was  imposed  by  statute  or  existed  at  law; 
and  the  case  is  therefore  an  authority  for  saying  that  where 
a  work  is  being  executed  from  which  danger  may  arise  to 
others,  and  it  thereby  becomes  incumbent  on  the  party 
doing  or  ordering  it  to  be  done  to  take  measures  to  prevent 
damage  resulting  to  others,  he  cannot  divest  himself  of 
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liability  by  transferring  the  duty  to  a  contractor."  In 
TRTryvs.  Ashton^the  same  nigh  court  (Q.  B.),ii^.,314,  ap- 
plied this  principle  to  the  occupier  of  premises  from  which 
a  large  lamp  was  suspended  over  a  highway,  which  lamp, 
before  the  occupation  by  the  tenant,  had  become  worn  out. 
The  defendant  had  notice  of  thi^  and  it  was  held  that,  if 
he  continued  to  maintain  the  lamp,  he  was  under  an  obli- 
gation  to  take  care  that  it  was  not  a  nuisance  to  the  high- 
way, and  if  it  fell  down  and  injured  a  person  passing,  he 
woald  be  liable,  though  he  had  employed  a  contractor  to 
attend  to  its  condition  and  keep  it  in  order.  To  the  like 
effect  18  2  Thompson  on  Neg.  and  citations,  and  Homan  vs. 
Stanley  ut  sup. 

The  portions  of  the  judge's  charge  to  which  exception 
was  taken,  in  the  present  case,  conform  to  these  decisions, 
and  in  our  opinion  laid  down  the  law  correctly.  Conse- 
quently there  was  no  error  in  refusing  to  charge,  as  re- 
quested in  writing  by  defendants^  counsel,  that  if  the  de- 
fendants sub-let  the  work  to  Backus  by  contract  for  so 
much  per  yard,  then  Backus  would  be  a  contractor,  and 
they  would  not  be  liable,  if  the  injury  was  caused  by  the 
negligence  of  Backus  or  his  servants. 

Neither  do  we  think  that  there  was  error  in  refusing  to 
charge  that,  **  if  the  lights  were  in  point  of  fact  displayed, 
the  lamps  properly  filled  and  lighted,  and  were,  from  some 
unknown  cause  extinguished,  or  from  no  negligence  of 
defendants,  that  was  all  the  law  required ;  that  it  did  not 
require  the  defendants  to  stand  guard  over  the  lights  all 
night."  This  charge  would  certainly  not  have  been  in 
accordance  with  the  city  ordinance  which  was  before  the 
court,  and  which,  as  we  are  advised,  formed  the  basis  of  the 
request;  it  required  the  owner  of  the  materials  which 
made  the  obstruction,  to  prepare  and  place  the  lights 
thereon  before  dark,  ^'  with  such  care  and  diligence  as 
reasonably  to  secure  their  burning  until  daylight."  But 
apart  from  this  ordinance,  we  have  seen  that  it  was  the 
duty  of  the  defendants,  under  the  law,  to  take  precautions 
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against  injury  to  persons  passing  along  the  street,  from  the 
obstacles  so  placed  in  it,  and  that  responsibility  for  a  fail- 
ure to  comply  with  such  requirement  could  not  be  avoided 
by  trusting  the  discharge  of  this  duty  to  another  who  neg- 
lected its  fulfillment,  whether  he  was  contractor  or  agent 
or  servant. 

2.  The  plaintiff  testified  that,  after  she  received  the 
injury  which  this  suit  is  brought  to  redress,  she  had  noth- 
ing to  go  on,  and  had  to  sell  her  house  and  lot  to  get  money 
to  live  on,  in  consequence  thereof.  The  defendant  objected 
to  this  testimony,  but  the  record  does  not  show  the  ground 
of  objection;  the  evidence  was  admitted  over  the  objection. 
The  court  is  not  bound  to  notice  objections  of  this  charac- 
ter. They  are  too  general  to  admit  of  the  formation  of 
any  issue  of  law.  No  reason  occurs  to  us  why  the  testi- 
mony was  not  competent ;  it  at  least  showed  the  serious 
extremity  to  which  the  plaintiff  was  reduced ;  it  did  not 
show  the  amount  of  her  loss  by  reason  of  the  sale,  and 
formed  no  element  in  the  computation  of  any  special  dam- 
age which  entered  into  the  finding  by  the  jury  in  her  favor. 
It  was  one  of  the  immediate  consequences  of  the  injury, 
and  was  not  an  irrelevant  fact  in  the  ascertainment  of 
general  damage  resulting  directly  from  the  wrong  of  which 
she  was  the  victim. 

3.  The  judge  was  required  by  the  counsel  for  defendants 
to  put  his  charge  in  writing,  and  mentioned  this  fact  to  the 
jury  to  explain  his  departure  from  his  usual  custom  of 
charging  them  orally,  and  this  explanation  is  made  a 
ground  of  exception.  In  Head  vs.  Bridges  and  others^  67 
Ga.^  235,  this  court  expressed  an  opinion,  that  the  better 
practice  in  such  cases  would  be,  not  to  state  to  the  jury  at 
whose  instance  the  request  was  made,  but  a  reversal  was 
refused  on  that  ground.  We  think  that  such  a  statement, 
if  it  be  eiTor  at  all,  is  not  reversible  error,  unless  it  can 
be  affirmatively  shown  that  the  party  complaining  was 
thereby  prejudiced,  and  that,  in  most  instances,  all  allu- 
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sions  to  it,  either  in  the  motion  for  a  new  trial  or  the  bill 
of  exceptions,  had  better  be  omitted. 

4.  The  verdict  is  neither  contrary  to  law  nor  is  it  un- 
supported by  the  evidence ;  it  seems,  on  the  contrary,  to  be 
sustained  by  the  weight  of  the  evidence. 

We  have  been  much  aided  in  our  investigations  by  the 
well  arranged  briefs,  of  counsel,  especially  by  that  of  the 
counsel  for  defendant  in  error,  which  admirably  classifies 
and  distinguishes  the  cases  really  bearing  upon  the  ques- 
tions in  issue,  fiom  those  which  have  only  a  seeming  ap- 
plication to  the  points  contested.  Some  of  these  distinc- 
tions were  nice,  and  though  real,  might  have  escaped  our 
observation  had  they  not  been  pointed  out  by  the  skilled 

labor  of  counsel  learned  in  the  law. 
Judgment  afSrmed. 


Carnes  vs.  Mattox. 

1.  There  is  no  pleading  in  a  jastice's  court  save  the  Bummons,  to 
which  the  justice  is  required  to  attach  a  copy  of  the  note,  account 
or  cause  of  action  sued  on,  at  the  time  the  same  is  issued.  , 

(a.)  Whether,  on  an  appeal  to  a  jury  m  a  justice's  court,  the  justice 
has  power  to  grant  a  non-suit.     Quxre  f 

2.  The  evidence  supported  the  verdict. 

3  The  power  to  find  interest  in  this  case  being  a  question  of  law, 
if  the  jury  in  a  justice's  court  erred  in  this  regard,  on  certiorari, 
the  error  could  be  corrected  by  the  judge,  without  remanding  the 
case.  The  correction  of  this  error  did  not  hurt  the  defendant,  and 
he  has  no  right  to  complain  of  the  judgment  in  his  favor. 

(a. )  No  error  is  specifically  assigned  on  this  ground  in  the  bill  of  ex- 
ceptions. 

November  6, 1868. 

Justice  Courts.  New  Trial.  Certiorari.  Practice  in 
Superior  Court.  Before  Judge  Harris.  Heard  Superior 
Court.     March  Term,  18S3. 

Mattox  sued  Carnes  at  the  August  Term,  1S82,  of  a 
justice's  court  on  an  open  account  containing  a  single  item, 
viz.: 
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''W.  0.  Games,  to  Nathan  Mattox. 
1882.     Jan'y.     To  $20.00,  the  value  of  one  black  and  white  oow 
which  W.  G.  Games  killed  and  sold  and  used  the  proceeds  to  his  own 
purpose.'' 

On  the  trial,  the  evidence  showed,  in  brief,  as  follows : 

Plaintiff  rented  land  to  one  Dick  Wood,  and  through  him, 
furnished  provisions  io  Fed  Grain,  alias  Fed  Wood,  charg- 
ing the  articles  which  he  got  to  the  latter.  Fed  helped 
Dick  to  cultivate  the  land.  Dick  oflFered  the  cow  in  dis- 
pute to  plaintiff,  who  declined  to  take  her  until  he  saw 
Fed.  The  latter  said  it  was  all  right,  and  the  cow  was  taken 
by  the  plaintiff,  and  $12.50  allowed  to  Fed  for  her.  Fed 
and  his  wife,  Betsey,  brought  the  cow  to  plaintiff's  place. 
In  fact,  the  animal  belonged  to  Betsey,  but  plaintiff  did  not 
know  it  at  the  time.  He  aereed  with  Fed  and  Dick  to  let 
them  have  the  cow  back,  if  they  would  split  enough  rails  to 
pfty  for  her.  They  did  split  some  rails,  but  plaintiff  let  Dick 
have  some  provisions,  which  he  intended  in  payment  for 
the  rails.  There  was  no  contract  between  plaintiff  and  de- 
fendant, of  any  sort,  concerning  the  cow.  She  was  worth 
$20.00.  She  stayed  with  Fed  and  his  wife,  and  when  they 
move(),  she  was  carried  with  them.  Defendant  had  a  mort- 
gage on  the  cow,  against  Fed  Wood,  alias  Fed  Grain,  which 
he  foreclosed  and  had  levied  on  the  cow.  In  order  to  save 
cost,  it  was  consented  between  Grain  and  the  defendant 
that  the  cow  should  be  killed.  This  was  done  at  the  ia- 
stance  of  defendant. 

The  case  was  appealed  to  a  jury  in  the  justice's  comt, 
who  found  for  the  plaintiff  $20.00  principal  and  93  cents 
interest.  Defendant  carried  the  case  to  the  superior  court 
by  certiorari^  alleging,  among  other  errors,  that  the  jus. 
tice  erred  in  not  granting  a  non-suit,  on  the  ground,  that 
the  action  was  based  on  an  account  for  money,  while  the 

evidence  showed  that  there  was  no  agreement  between  the 
parties ;  and  if  there  was  any  cause  of  action  shown,  tro- 
ver was  the  proper  remedy ;  and  also  because  the  verdict 
was  contrary  to  law  and  evidence.    The  court  ordered  that 
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the  93  cents  interest  be  written  off,  and  that  the  certiorari 
be  dismissed. 

Defendant  excepted. 


F.  8.  LoFTiN,  for  plaintiff  in  error. 
T.  H.  Whitajuea,  for  defendant 
LL,  Justice. 


It  appears  that  Mattox  sued  Games  in  a  justice's  court; 
that  to  the  summons  was  attached  an  account  containing  a 
single  item,  charging  the  defendant  ''to  $20.00,  the  value  of 
one  black  and  white  cow,  which  he  killed  and  sold,  and 
used  the  proceeds  to  his  own  purpose.'^ 

The  case  was  tried  by  a  jury,  and  a  verdict  found  for  the 
plaintiff,  upon  which  a  judgment  was  entered.  This  was 
carried  to  the  superior  court  by  a  writ  of  certiorari^  which, 
upon  the  hearing,  was  dismissed,  with  direction  to  the  plain- 
tiff in  the  suit  to  writeoff  the  interest  (93  cents)  found  by 
the  jnry,  which  was  immediately  done.  The  errors  alleged 
in  the  petition  for  certiorari  were,  that  the  justice  erred  in 
refusing  to  nonsuit  the  case  at  the  close  of  the  plaintiff's 
evidence,  because  the  suit  was  brought  upon  a  contract, 
and  the  evidence  disclosed  a  case  in  which  trover  or  tres- 
pass would  have  been  the  proper  remedy,  and  because  the 
finding  of  the  jury  was  contrarv  to  the  evidence,  and  with- 
out evidence  to  support  it. 

1.  There  is  no  pleading  in  a  justice's  court  save  the  susd- 
mons,  to  which  the  justice  is  required  to  attach  ''a  copy  of 
the  note,  account,  or  cause  of  action  sued  on,"  at  the  time 
the  same  is  issued.  Code  §4139.  This  was  done  in  this 
case,  and  the  evidence  substantially  sustained  the  cause 
as  thus  set  forth.  If  the  j  us tice  had  power,  where  an  appeal 
was  taken,  to  non-suit  a  case  on  the  trial  before  the  jury, 
which,  to  say  the  least,  is  doubtful,  he  certainly  committed 
no  error  in  overruling  this  motion. 

2.  There  was  a  conflict  of  evidence  in  the  case,  and  we 
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think  there  was  enough  to  sustain  the  verdict  of  the  jnry  • 
,  indeed,  the  verdict  seems  to  be  according  to  the  weight  of 
the  evidence.  The  court  below  did  not  see  proper  to  in- 
terfere with  it  on  this  ground,  and  in  refusing  to  do  so,  did 
not  abuse  the  discretion  wisely  vested  in  him,  and  we  can- 
not control  its  exercise  upon  this  writ  of  error. 

3.  It  is  insisted  that  the  judgment  upon  the  certiorari 
found  error  in  the  verdict  to  the  extent  of  the  interest  re- 
turned, and  that  this  should  have  sustained  the  writ  and 
sent  the  case  back,  inasmuch  as  it  was  an  error  of  fact, 
and  that  the  superior  court  can  render  a  final  decision  only 
in  cases  where  the  error  complained  of  is  one  of  law,  where 
there  is  no  question  of  fact  involved  which  makes  another 
hearing  necessary.  Code,  §4067.  The  power  to  find  in- 
terest under  the  circumstances,  it  seems  to  us,  presented 
only  a  question  of  law,  and  if  the  jury  erred  in  this  respect, 
the  correction  of  this  error  did  not  hurt  the  defendant,  and 
he  has  no  right  to  complain  of  a  judgment  in  his  favor. 
Besides,  upon  the  correction  of  this  error,  the  plaintiff  in 
the  justice's  court  had  authority  under  the  law  to  enter 
judgment  in  the  superior  court  against  the  defendant  and 
his  security,  in  accordance  with  the  final  decision  of  the 
latter  court.     Code,  §4071. 

Upon  looking  into  the  bill  of  exceptions,  we  do  not  find 
any  error  specifically  ass'gned  upon  this  particular  ruling 
of  the  judge,  and  unless  this  appears,  we  have  no  authority 
to  interfere  with  it. 

Judgment  affirmed. 


The  Georgia  Railroad  vs.  Hayden. 

[Jackaon,  Chief  Justice,  did  not  preside  in  this  case.] 

1.  Damages  recoverable  for  a  breach  of  contract  are  such  as  ariie 
naturally  and  according  to  the  usual  course  of  things  from  such 
breach,  and  such  as  the  parties  contemplated,  when  the  contract 
was  made,  as  the  probable  result  of  its  breach. 

2.  A  theatrical  manai^er  purchased  tickets  for  himself  and  troupe 
over  a  railroad,  at  the  terminus  «)f  which  they  were  to  take  a  con- 
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necting  train  and  proceed  to  a  point  at  which  a  performance  was 
to  be  given.  Tickets  had  been  sold  to  this  performance  to  the 
amount  of  $288.  There  had  been  a  collision  of  other  trains  on  the 
first  railroad,  and  the  train  taken  by  plaintiff  was  delayed,  so  as 
to  miss  connection  with  the  next  train ;  plaintiff  failed  to  reach  his 
destination,  and  the  money  was  refunded  to  the  purchasers  of  seats. 
At  the  point  of  delay,  late  at  night,  plaintiff  first  notified  the  rail- 
road company  by  telegraph  of  his  arrangements,  but  it  did  not 
appear  that  the  telegram  was  received  in  time  to  remedy  the  difii- 
cultv  r 
HM^  that  the  damages  resulting  from  the  particular  character  of  the 
business  of  the  traveler,  unknown  to  the  railroad  company  con- 
tracting with  him,  are  too  remote  to  be  recovered. 

Deeember  4, 1888. 

Railroads.  Damages.  Negligence.  Before  Judge  Eve. 
City  Court  of  Richmond  County.  April  Adjourned  Term, 
1883. 

Reported  in  the  decision. 

J.  B.  OuMMmo,  for  plaintiff  in,  error  cited  1  Suth.  Dam., 
74,  77,  98  and  cit.;  9  Exch.,  341 ;  3  Cush,,  201 ;  7  /*.,  616; 
98  Mass.,  232 ;  60  N.  Y.,  487, 496 ;  L.  R.  C.  P.,  499 ;  Mayne 
Dam.,  31 ;  38  Me.,  361 ;  34  Wis.,  471;  17  Mass.,  169;  3 
Mich.,  65 ;  L.  R.,  1  0.  P.,  329. 

C.  H.  CoHBN ;  S.  F.  Webb,  for  defendant,  cited  Code, 
§2066 ;  2  Redf.  Rys.,  276,  §197 ;  Mayne  Dam.,  §382 ;  /A., 
§§16, 17,  22  ;  13  How.  (U.  S.),  307;  Code,  §§3065,  3066; 
68  Oa,,  299 ;  58  /*.,  433  ;  34  Eng.  L.  &  Eq.  R.,  154 ;  58  Oa., 
180 ;  2  Redf.  Rwys.,  280 ;  9  Bosw.,  413 ;  Sedg.  Dam.,  145 ;  2 
Suth.  Dam.,  375,  444;  Code,  §3867 ;  58  Oa,  111 ;  1  SutL. 
Dam.,  798 ;  Sedg.  Dam.,  751.  144, 139, 138  note. 

Hall,  Justice. 

The  plaintiff,  a  theatrical  manager,  took  passage  for  him- 
self and  troupe,  consisting  in  all  of  seventeen  persons,  on 
board  the  defendant's  train  of  cars,  at  Madison,  Georgia, 


•  # 
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late  at  night,  for  Angusta,  which  point,  according  to  sched- 
ule time,  should  have  been  reached  early  the  succeeding 
morning,  in  time  to  have  enabled  the  plaintijET  and  his  com- 
pany to  have  reached  Columbia,  South  Carolina,  early  in 
the  day,  in  full  time  to  have  given  a  performance  there, 
according  to  their  engagement,  on  that  night,  in  accordance 
with  an  announcement  previously  made,  and  for  which  per- 
formance they  had  sold  tickets  amounting  to  $288.  Owing 
to  an  obstruction  of  the  defendant's  railway  track  between 
Madison  and  Augusta,  by  a  collision  of  two  other  trains  of 
the  defendant,  the  train  on  which  the  plaintiff  and  his 
troupe  were  traveling,  instead  of  reaching  Augusta  in  the 
morning,  did  not  arrive  at  that  point  until  the  afternoon, 
too  late  to  proceed  and  meet  their  engagement  at  Colum- 
bia, in  consequence  of  which  the  money  received  for  the 
tickets  sold  for  the  performance  there  had  to  be  refunded. 
While  the  train  was  at  the  point  of  obstruction,  the  plain- 
tiff telegraphed  the  railroad  officials  at  Augusta,  informing 
them  of  the  difficulty,  and  asking  for  an  extra  train,  also 
claiming  damages  for  the  anticipated  loss,  by  reason  of  his 
failure  to  meet  the  engagement  at  Columbia.  This  was 
the  first  intimation  given  the  company  of  the  plaintiffs 
arrangements.  The  telegram  was  sent  at  an  unseasonable 
hour,  and  it  does  not  appear  that  it  reached  the  defendants 
agents  in  time  to  remedy  the  difficulty,  or  that  they  had 
at  command  the  means  of  so  doing.  The  troupe  had  ad- 
vertised to  perform  at  Augusta  on  the  night  following  the 
one  on  which  they  were  to  perform  at  Columbia. 

This  suit  was  brought  to  recover  damages  sustained  by 
this  delay,  and  on  the  trial,  the  plaintiff  recovered  damages 
to  the  amount  of  $208,  which  was  the  sum  refunded  for 
tickets  sold  for  the  performance  which  was  to  have  been 
given  at  Columbia,  less  the  rail  fare  of  the  troupe  from 
Augusta  to  that  point  and  back. 
The  defendant  moved  for  a  new  trial. 
The  first  three  grounds  of  this  motion  were  that 
(1),  (2),  (3.)  The  verdict  was  contrary  to  evidence,  aod 
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the  principles  of  justice  and  equity;  that  it  was  decidedly 
and  strongly  against  th  weight  of  evidence,  and  without 
legal  eyidence  to  support  it. 

(4.)  The  court  erred  in  refusing  to  sustain  defendant's 
objection  to  testimony  relative  to  plaintiiTs  engagement 
at  Columbia,  and  the  losses  incurred  by  reason  of  his  failure 
to  meet  the  same. 

(5.)  The  court  erred  in  charging  that  ^^damages  are  given 
as  compensation  for  the  injuries  sustained.  Speculative 
damages  cannot  be  recovered,  but  all  damages  traceable 
to  the  breach  of  contract  can  be  recovered ;  the  plaintifi 
should  recover  for  any  losses  he  suffered  by  the  failure  to 
bring  his  troupe  to  Augusta  on  schedule  time.  If  the  jury 
were  satisfied  from  the  evidence  that  the  plaintiff  had  an 
engagement  to  perform  with  his  troupe  in  Columbia,  South 
Carolina,  and  purchased  tickets  and  took  passage  upon 
defendant's  train  for  the  purpose  of  meeting  the  engage- 
ment, and  was  prevented  from  reaching  Columbia  in  time 
by  failure  of  defendant  to  deliver  them  in  Augusta  on 
schedule  time,  the  defendant  is  liable  to  the  plaintiff  for 
the  damages  sustained  by  him  in  Columbia  from  not  meet- 
ing his  engagement,  unless  the  defendant  could  show  some 
valid  reason  for  not  delivering  them  on  schedule  time.  If 
the  delay  was  occasioned  by  the  collision  of  defe^dant's 
own  trains  on  its  own  road,  caused  by  the  conduct  of  its 
own  employes,  although  the  train  upon  which  plaintiff  had 
taken  passage  was  not  one  of  the  colliding  trains,  this 
would  be  no  legal  excuse.  The  damage  to  be  recovered 
by  plaintiff  is  such  as  is  traceable  directly  to  the  acts  of 
defendant,  and  must  be  proved.  Speculative  damages 
cannot  be  allowed,  but  only  so  much  as  has  been  proved. 
It  must  appear  that  plaintiff  made  every  reasonable  effort 
to  avert  the  loss." 

In  immediate  connection,  the  court  gave  in  charge,  at 
the  request  of  defeuvtcuit's  counsel,  that  this  was  an  action 
to  recovei  damages  for  a  breach  of  contract ;  that  it  was 
an  express  contract  to  bring  passengers  to  Augusta,  and 
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there  was  an  implied  contract  to  bring  them  there  in  a 
specified  time ;  that  the  breach  was  a  failure  to  comply 
with  the  implied  part  of  the  contract.  A  distinction 
exists  between  the  extent  of  liability  for  a  tort  and  that 
for  breach  of  a  contract;  that  only  such  damages  are 
recoverable  for  a  breach  of  contract  as  are  the  natural 
and  proximate  causes  of  the  breach;  that  the  damages 
recoverable  in  an  action  like  this  are  those  actually  sus- 
tained as  the  direct  and  necessary  result  of  the  breach  of 
the  contract. 

The  court,  however,  refused  to  charge,  as  requested  in 
writing  by  defendant's  counsel,  that  this  is  not  an  action 
for  tort ;  that  the  damages  include  such  only  as  are  direct, 
and  as  the  parties  contemplated,  when  the  contract  was 
made,  would  be  likely  to  result  from  its  breach ;  that  dam- 
ages are  recoverable  only  for  such  direct  consequences  bb 
usually  ensue  from  the  breach  of  such  a  contract,  and  such 
as  the  parties  contemplated,  at  the  making  of  the  contract, 
were' likely  to  result  from  its  breach ;  they  must  be  such 
as  are  independent  of  the  occupation,  profession  or  calling 
of  the  person  claiming  to  be  injured ;  that  damages  which 
depend  upon  the  particular  character  or  business  of  one  of 
the  parties,  cannot  be  recovered,  unless  known  to  the  other 
party  at  the  time  of  entering  into  the  contract. 

The  new  trial  was  refused,  and  this  writ  of  error  is  pros- 
ecuted to  reverse  that  judgment. 

The  breach  of  the  contract  by  the  defendant,  and  its  eon- 
sequent  liability  to  proper  damages,  are  both  admitted. 
But  it  is  contended  here  that  cue  damages  given  were  too 
remote,  and  were  such  as  ought  not  to  have  been  recovered; 
that  this  result  was  brought  about  by  the  refusal  of  the 
court  to  reject  evidence  in  relation  to  the  subject,  by  its 
charges,  and  its  refusal  to  charge  as  requested  by  defend- 
ant's counsel. 

We  think  these  objections  well  taken.  Every  position 
assumed  is  well  supported  by  the  leading  English  case 
upon  the  subject,  Hadley  vs.  Baxcndale,  9  £zoh.  B.,  Sti^ 
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354,  and  by  many  others,  both  English  and  American, 
which  follow  that  case,  and  extend  the  principles  which  it 
establishes.  Wood's  Mayne  on  Damages,  9-33 ;  1  Suther- 
land on  Damages,  74-93,  and  cases  cited  by  both  authors. 
If  these  views  required  confirmation,  our  own  Oode  fur- 
nishes it.  Damages  are  too  remote,  whenever  they  can- 
not be  **traced  solely  to  a  breach  of  the  contract,"  and  not 
tben  '^  unless  they  are  capable  of  exact  computation,  such 
as  profits,  which  are  the  immediate  fruit  of  the  contract, 
and  are  independent  of  any  collateral  enterprise  entered 
into  in  contemplation  of  the  contract."  Oode,  §2944.  Even 
in  the  case  of  a  wrong-doer,  pure  and  simple,  damages  are 
too  remote  to  be  the  basis  of  a  recovery  where  contingent 
circumstances  preponderate  largely  in  causing  the  injuri- 
ous effect.  /&.,  §3072.  But  in  all  cases,  damages, 'though 
traceable  to  the  act,  but  which  are  not  its  legal  or  mate- 
rial consequence,  are  too  remote.  Ib.y  §3073.  It  is  only 
in  cases,  however,  where  the  contract  is  broken,  or  a  duty 
is  omitted,  with  a  knowledge  and  for  the  purpose  of  de- 
priving the  injured  party  of  the  benefits,  that  remote  or 
contingent  damages  are  made,  by  such  knowledge  and  in- 
tent, proper  subjects  for  the  consideration  of  the  jury. 
lb.,  §3074. 
Judgment  reversed. 


Woodward  vb.  Dromooole. 

Equity  will  not  interfere  to  set  aside  a  judgment  of  ft  court  of  compe- 
tent jurisdiction,  except  where  the  party  has  a  good  defence  of 
which  he  was  entirely  ignorant,  or  where  he  was  prevented  from 
making  it  by  frand  or  accident,  or  the  act  of  the  adverse  party,  nn- 
mixed  with  fraud  or  negligence  on  his  part. 

Febniary  2, 1384. 

Injunction.  Judgments.  Before  Jndge  Hamuond.   Ful- 
ton Superior  Oonrt    October  Term,  1888. 
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Dromgoole  filed  his  bill  against  Woodward,  alleging,  in 
brief,  as  follows:  Complainant  was  living  in  Columbus, 
and  received  a  letter  from  defendant,  offering  him  a  place 
near  Atlanta,  containing  eighty-five  acres,  for  $5,500.00. 
Complainant  replied  that  he  would  come  to  see  it,  and  did 
so.  Defendant's  father-in-law  conducted  the  negotiations. 
He  caused  a  man  in  defendant's  employment  to  show  com- 
plainant the  place,  but  privately  instructed  him  to  show 
complainant  up  to  a  certain  rock,  only  containing  sixty 
acres,  about  twenty-five  lying  beyond  it.  Complainant 
had  no  experience  in  purchasing  land,  and  supposed  what 
was  shown  him  contained  the  eighty-five  acres.  He  agreed 
to  the  purchase,  and  received  a  bond  for  titles,  in  which  he 
believes  the  number  of  acres  was  blank  at  the  time  it  was 
exhibited  to  him,  though  it  now  states  the  amount  as  sixty 
acres.  He  paid  little  attention  to  it,  relied  on  defendant 
gave  his  notes  and  took  the  bond.  Subsequently  he  ad- 
vertised the  place  for  sale  as  eighty-five  acres,  and  then 
learned  that  there  were  only  sixty  acres.  Defendant 
brought  ejectment  against  him ;  he  was  notified  by  his 
attorney  that  the  case  stood  for  trial,  but  some  eight  or  ten 
days  before  that  time,  he  was  taken  ill  in  Louisville  and 
could  not  attend.  When  the  case  was  put  on  the  calendar 
for  trial,  his  attorney  telegraphed  to  him;  he  telegraphed 
back  that  he  was  too  sick  to  attend ;  he  did  not  know  that 
more  was  required,  and  he  was  unable  to  do  more.  He 
also  instructed  his  attorney  to  consult  with  another  named 
attorney,  whom  ho  had  desired  to  represent  him,  but  had 
been  unable  to  see.  These  two  attorneys  con3ulted  to- 
gether, and  failing  to  obtain  a  continuance,  and  in  good 
faith  deeming  it  the  best  thing  to  be  done,  filed  an  equita- 
ble plea,  alleging  that  a  large  part  of  the  purchase  money 
had  been  paid,  and  praying  that  the  property  be  sold,  the 
purchase  money  paid,  and  the  balance  turned  over  to  him. 
An  agreed  verdict  was  rendered  accordingly,  and  the  place 
lias  been  advertised  to  be  sold.  This  was  without  the  ap- 
proval of  complainant,  and  his  attorneys  did  not  know  folly 
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the  factB  of  the  defence.  As  soon  as  complainant  was 
able,  he  went  to  Atlanta,  expressed  his  disapproval,  and 
caused  this  bill  to  be  filed.  Damages  are  claimed,  on  the 
ground  that  defendant  allowed  stock  to  injure  the  shrub- 
bery. Before  complainant  discovered  the  discrepancy  in 
the  amount  of  the  land,  he  expended  a  considerable  sum 
of  money  in  improvements,  fences,  etc.  The  prayer  was 
that  the  verdict  be  set  aside,  injunction  be  granted,  that 
he  be  allowed  credit  for  the  twenty-five  acres  which  de- 
fendant had  sold  to  another,  and  also  for  his  expenditures, 
damages,  etc.     Discovery  was  waived. 

The  answer  denied  all  fraud,  and  alleged,  in  brief,  ar 
follows :  At  first,  defendant  ofiered  eighty  five  acres  foi 
$5,500.00,  but  subsequently  decided  that  it  was  worth 
more,  and  through  his  father  in-law,  who  has  since  died, 
negotiated  the  sale  of  sixty  acres  to  complainant  for  that 
sum.  Only  that  much  was  shown  him  or  sold  to  him,  and 
that  amount  was  put  in  the  bond.  When  the  notes  foi 
the  deferred  payments  fell  due,  complainant  could  not  pay 
them,  and  ejectment  was  brought.  Complainant  never 
made  any  complaint  or  contested  the  amount  until  he  was 
sued.  Counsel  for  complainant  had  in  their  possession  an 
equitable  plea  setting  out  this  claim,  when  the  case  came 
on  for  trial.  After  consultation,  the  verdict  taken  was 
agreed  on.  Complainant  is  only  endeavoring  to  keep  the 
land  without  pay. 

On  the  hearing  of  the  application  for  injunction,  affida- 
vits were  read  by  both  sides.  The  chancellor  granted  the 
ii^unction,  and  defendant  excepted. 

Hoke  Smith  ;  W.  I.  Heyward,  for  plaintiff"  in  error. 

Reed,  Reinhardt  &  Arrowood,  for  defendant. 

Blandford,  Justice. 

<<  Equity  will  interfere  to  set  aside  a  judgment  of  a  court 
haying  jurisdiction  only  when  the  party  had  a  good  de- 
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fence  of  which  he  was  entirely  ignorant,  or  where  he  was 
prevented  from  making  it  by  fraud  or  accident,  or  the  act 
of  the  adverse  party,  unmixed  with  fraud  or  negligence  on 
his  part.-'     Code,  §3129. 

And  to  the  same  effect  is  section  3596  of  the  Code. 

Applying  these  principles  to  the  allegations  in  the  bill 
filed  by  the  defendant  in  error  against  the  plaintiff,  it  will 
»be  apparent  that  there  is  no  equity  in  the  bill. 

And  when  we  consider  the  proofs  submitted  to  the  chan- 
cellor upon  the  hearing  of  the  motion  to  grant  the  iujunc- 
tion  to  enjoin  the  judgment  at  law,  it  will  be  manifest  that 
the  judgment  is  right  and  proper,  and  should  not  be  inter- 
fered with ;  and  it  will  further  appear  that  if  any  harm 
has  come  to  defendant,  it  was  by  his  own  negligence  and 
'laches.  "  Vigilantihus  non  dormientibusjura  subueniunt^'^ 
which  is  a  maxim  of  our  law  taken  from  the  aucients. 
"He  that  asks  help  from  the  gods  must  first  help  himself." 
(-5Csop.)  Let  the  decree  of  the  chancellor  granting  an  in- 
junction in  this  case  be  reversed. 

Judgment  reversed. 


Robinson  et  al.  vs.  Burgs. 

1.  A  BheriflTs  deed  based  on  a  justice  court ^.  /a.,  upon  which  there 
is  no  entry  of  "no  personal  property  to  be  found,"  is  void,  and 
conveys  no  title. 

2.  The  officer  making  the  levy  upon  realty  could  make  the  entry  of 
no  personalty  nunc  pro  tunc,  provided  he  was  still  in  office ;  bat 
in  the  absence  of  any  effort  to  have  this  done,  the  sheriflfB  deed 
was  properly  held  void. 

February  2.  1&84. 

Levy  and  Sale.  Title.  Execution.  Before  Judge  Ham- 
mond.   Fulton  Superior  Court.    April  Term,  1883. 

Robinson  et  al.  brought  complaint  for  land  against 
Burge.  PlaintiflFs  relied  on  a  sheriflPs  deed  under  certain 
justice  court  Ji.  Jas.^  on  which  there  was  no  entry  of  ^^ 
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personalty."  These  were  objected  to.  Plaintiffs  offered, 
in  connection  with  the  deed  and  /t»/as.<i  to  prove  by  the 
constable  who  made  the  levy,  but  who  had  since  gone  out 
of  office,  that  defendant  had  no  personal  property.  The 
court  announced  that,  even  with  such  proof  in,  he  would 
reject  the  evidence  offered.  This  was  done,  and  nothing 
else  being  offered,  a  non-suit  was  granted,  and  plaintiffs 
excepted. 

GoLLiEB  &  Collier,  for  plaintiffs  in  error. 

Candler  &  Thomson,  for  defendant. 
Blandford,  Justice. 

1.  The  controlling  question  in  this  case  is,  whether  land 
sold  under  a  justice's  court  execution,  upon  which  there 
was  no  entry  of  "  no  personal  property  to  be  found,"  trans- 
fers and  conveys  the  title  to  the  purchaser. 

The  uniform  decisions  of  this  court,  commencing  with 
Hopkins  vs.  Burch^  3  Kelly,  222,  down  to  the  present 
time,  have  been,  even  under  the  act  of  1811*,  that  there 
must  be  an  entry  of  "  no  personal  property  to  be  found," 
before  the  constable  is  authorized  to  make  the  levy  upon 
land.  This  principle,  decided  so  early  as  1847,  has  been 
incorporated  in  the  Code  of  Georgia,  and  now  forms  a  part 
of  the  statute  law  of  this  state.     Code,  §4172   (b). 

So  it  must  follow  that  a  deed  of  conveyance,  made  by  a 
sheriff  under  a  justice's  court  fi,  fa.^  of  land,  upon  which 
there  was  no  entry  of  no  personal  property  to  be  found 
on  said  execution,  is  void,  and  conveys  no  title. 

2.  It  has  been  repeatedly  held  by  this  court,  that  the 
officer  making  the  levy  could  make  the  entry  nunc  j^o 
tnnc^  of  no  personal  property  to  be  found.  If  the  officer 
has  gone  out  of  office,  then  it  is  too  late  to  have  the  entry 
made,  and  it  cannot  be  done.  Code,  §3645, 3948;  68  <?a., 
585.    But  the  plaintiffs  in  the  present  case  made  no  effort, 
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and  did  not  seek  to  have  this  entry  of  the  constable  cor- 
rected, as  the  law  authorized. 

The  plaintiffs  having  rested  their  case  upon  a  deed  made 
by  the  sheriff,  under  a  sale  made  by  virtue  of  a  justice's 
court  execution,  upon  which  there  was  no  entry  of  "  no 
personal  property  to  be  found,"  the  court  was  right  to 
award  a  non-suit  in  this  case,  and  his  judgment  is  affirmed. 

Judgment  affirmed. 


Battarke  v8.  Morrow. 

1.  Where  a  protest  is  filed  to  the  report  of  processioners  by  the  party 
notified,  and  on  the  trial  evidence  is  introduced  on  both  sides,  tbe 
applicant  for  the  proceeding  stands  in  the  place  of  a  plaintiff  or 
movant  in  an  ordinary  cause,  and  is  entitled  to  open  and  conclude 
the  argument. 

2.  Processioners  should  have  the  line  around  the  entire  tract  of  the 
applicant  surveyed  and  marked ;  and  this  must  be  done  in  order  to 
make  the  lines  between  adjacent  owners  prima  facie  correct,  and 
admissible  in  evidence  without  further  proof.  Where  it  is  appar 
ent  on  the  face  of  the  papers  that  this  has  not  been  done,  the  re- 
turn is  without  legal  efiect  under  the  processioning  iaws.  Bat 
where  only  one  line  was  run  and  marked,  and  the  case  was  tried 
in  the  court  below  upon  an  issue  as  to  the  correctness  of  the  line 
so  marked,  and  no  objection  was  made  on  account  of  the  failure  to 
survey  and  mark  all  of  the  lines,  after  a  verdict  finding  in  favor 
of  the  line  surveyed  and  marked,  this  court  will  not  set  aside  such 
verdict  as  contrary  to  law  and  evidence,  on  the  ground  that  snch 
failure  existed  in  fact,  as  shown  by  the  evidence. 

(a.)  The  plat  of  the  surveyor  and  the  return  of  the  processioners  are 
both  necessary  parts  of  the  proceedings,  and  neither  is  complete 
without  the  other.  It  was,  therefore,  error  to  reject  the  return  of 
the  processioners,  and  admit  the  plat  of  the  surveyor ;  but  this 
rejection  furnishes  no  ground  for  reversal  on  behalf  of  the  party  at 
whose  instance  it  was  done. 

(6  )  The  protest  may  be  amended  at  any  stage  of  the  cause,  and  it 
may  be  that  if  the  return  of  the  processioners,  including  the  plat, 
showed  a  failure  to  ascertain  the  boundaries  of  the  entire  tract,  and 
mark  them,  the  court  would  have  no  jurisdiction  to  take  further 
cognizance  of  the  case.    Such  is  not  the  case  here. 

Febraary  3, 1S64. 
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Processioning.  Practice  in  Superior  Court.  Evidence. 
Practice  in  Supreme  Court.  Before  Judge  Hammond.  Clay- 
ton Superior  Court.     February  Term,  1883. 

Morrow  petitioned  the  processioners  of  the  548th  dis- 
trict, 6.  M.,  to  have  the  lines  around  his  place  surveyed  and 
marked  anew.  The  processioners  made  a  return  which 
stated  that  they  had,  together  with  the  county  surveyor*, 
surveyed,  traced  and  marked  "a  new  line  between  H.  L- 
Morrow  and  Alex.  Ratteree  impartially,  and  to  the  best  of 
oar  ability,  and  that  the  above  and  foregoing  plat  is  one 
made  by  county  surveyor,  and  that  the  above  is  a  descrip- 
tion of  the  line  surveyed,  traced  and  marked  by  us."  Ac- 
companying this  was  a  plat  of  the  county  surveyor,  which 
ho  certified  to  be  a  true  representation  of  ''the  lines"  be- 
tween Ratteree  and  Morrow.  A  protest  was  filed,  on  the 
ground  that  the  line  as  run  was  not  the  correct  line,  and  ou 
this  a  trial  was  had.  No  exception  was  taken  in  the  pro- 
test to  the  fact  that  only  one  line  was  run,  but  that  fact 
appeared  from  the  evidence. 

The  court  held  that  the  petitioner  was  entitled  to  open 
and  conclude.  He  put  the  plat  in  evidence,  and  closed. 
Objector  moved  for  a  non-suit,  which  was  fefused.  Much 
other  evidence  was  introduced  as  to  the  correctness  of  the 
line  run.  The  jury  found  in  favor  of  the  line  as  surveyed 
and  marked.  Objector  moved  for  a  new  trial,  alleging 
error  on  each  of  the  rulings  stated,  and  that  the  verdict 
was  contrary  to  law  and  evidence.  The  motion  was  over- 
ruled, and  he  excepted. 

T.  P.  Westmorkland  ;  J.  T.  Spencb,  for  plaintiff  in  error, 

W.  L.  Watterson,  for  defendant. 

Hall,  Justice. 

1.  This  case  makes  two  questions ;  1st.  Where  a  protest 
is  filed  by  the  party  notified,  to  the  report  of  processioners, 
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is  he  or  his  opponent  entitled,  upon  the  tnal  of  the  issue 
made  by  the  protest,  to  begin  and  conclude  the  argument 
before  the  jury  ?  There  is  no  direct  rule  upon  the  sulyect, 
and  no  reason  occurs  to  us  why  the  applicant  for  the  pro- 
ceeding is  differently  situated  from  any  other  plaintiff  or 
movant,  in  respect  to  this  question.  Where  there  is  evidence 
on  both  sides,  the  plaintiff  has  the  right  to  open  and  con- 
clude the  argument. 

2.  Under  the  facts  of  this  case,  were  the  proceedings  of 
the  processioners  void  ?    In  WicUson  vs.  Bishop  et  aLj  69 
6a.  f  51,  we  held  that  "processioning  was  designed  to  pre- 
vent controversies  concerning  boundaries  of  land  between 
adjacent  owners^  by  having  the  lines  around  the  entire 
tract  of  an  applicant  surveyed  and  marked,  and  this  must 
be  done  m  order  to  make  the  lines  between  such  adjacent 
owners  prima  facie  correct  and  admissible  in  evidence 
without  further  proof.    Where  it  is  apparent  on  the  face 
of  the  papers  that  the  processioners.  have  not  complied 
with  this  requirement,  their  return  is  without  legal  effect 
under  the  processioning  laws."    In  the  present  case,  it  is 
insisted  that  this  defect  in  fact  existed,  although  it  was  not 
apparent  on  the  face  of  the  papers,  and  although  no  pro- 
test was  made  to  the  return  on  this  special  ground,  yet  it  ap- 
peared, in  the  evidence  adduced  on  the  trial,  ot  the  protest, 
and  for  that,  reason  the  verdict  finding  in  favor  of  the  pro- 
cessioners' line  was  contrary  to  law,  and  should  have  been 
set  aside  upon  protestantV  motion,  and  a  new  trial  granted. 

The  petitioner  for  the  processioning  asked  that  the  Unes 
around  the  tract  of  land  in  his  district  be  surveyed  and 
marked  anew ;  the  protestant  was  only  notified,  and  was 
present  at  the  processioning,  and  made  no  objection,  then 
or  afterward,  because  the  lines  around  the  entire  tract  were 
not  run,  and  because  only  one  of  these  lines  was  surveyed 
and  marked  anew,  this  being  the  line  that  separated 
his  lands  from  the  applicant's.  The  plat  made  oat  and 
returned  by  the  surveyor  is  certified  to  be  a  true  represen- 
tation of  the  lines  between  applicant  and  protestant,  wbil^ 
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the  report  of  the  processioners  shows  that  they  only  sur- 
veyed and  marked  one  line,  that  which  divided  the  lands 
of  applicant  and  protestant.  The  protest  set  up  that  this 
was  not  the  true  line,  but  another  one  was,  which  was 
therein  pointed  out.  On  the  trial  of  this  issue,  there  was 
much  conflicting  evidence,  and  the  jury,  as  we  have  said 
before,  found  in  favor  of  the  line  surveyed  and  marked 
anew  by  the  processioners.  The  court  admitted  the  sur- 
veyor's plat  over  the  objection  of  protestant,  but  rejected 
the  report  of  the  processioners,  on  his  objection,  upon  the 
ground  that  this  was  not  properly  returned  to  the  court ; 
that  the  surveyor's  plat  alone  was  properly  returned,  and 
that  alone  was  prima  Jacie  evidence  under  the  statute. 
We  think  this  latter  ruling  was  erroneous  ;  that  both  are 
necessary  parts  of  the  proceeding ;  and  that  one  is  incom- 
plete without  the  other,  is  apparent  from  §2392  of  the 
Code,  which  requires  the  processioners  to  make  a  return 
of  their  acts,  together  with  the  plat  of  the  surveyor,  to 
the  ordinary  of  the  county,  to  be  kept  of  file  in  his  office, 
when  taken  in  connection  with  Code,  §2390,  which  provides 
for  the  making  and  filing  of  a  protest  by  the  owner  of 
adjoining  lands  to  the  lines  as  run  by  the  processioners  and 
surveyor,  and  for  the  return  of  the  proceedings,  together 
with  the  protest,  to  the  superior  court  for  trial. 

It  is  true,  as  contended  by  protestant,  that  it  is  the  sur- 
veyor's duty  to  make  out  and  certify  a  plat  of  the  lines, 
etc.,  and  to  deliver  a  copy  thereof  to  the  applicant,  which,  in 
all  future  disputes  arising  in  respect  to  the  boundary  lines  of 
the  tract,  with  any  owner  of  adjoining  lands,  having  notice 
of  the  processioning,  would  be  deemed  prima  facie  correct 
and  admissible  in  evidence  without  further  proof.  Code, 
§2386.  Whether  the  rule  of  evidence  provided  for  under 
this  section  obtains  on  the  trial  of  the  issue  made  by  the 
protest,  may  admit  of  doubt ;  but  the  entire  proceeding 
duly  returned  is  in  the  nature  of  a  judgment,  and  is  prima 
facie  binding  until  set  aside,  and  under  that  view  is  ad- 
missible in  evidence  to  shift  the  onus^  and  if  not  success- 
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fully  assailed,  or  acquiesced  in,  would,  it  seems  to  us,  be 
conclusive  to  the  extent  of  its  legal  force  and  effect.    This 
error  of  the  court,  in  rejecting  the  return  of  the  proces- 
sioners,  is  one,  however,  of  which  the  protestant  cannot 
avail  himself,  since  it  was  made  on  his  own  motion.    It 
is  also  true  that  the  protest  may  be  amended  at  any  stage 
of  the  cause,  and  it  may  be  that,  if  the  return  of  the  pro- 
cessioners,  including  the  plat  of  the  surveyor,  showed  a 
failure  to  comply  with  the  law,  in  not  ascertaining  the 
boundaries  of  the  entire  tract,  and  marking  them,  that 
the  court  would  have  no  jurisdiction  to  take  further  cogni- 
zance of  the  case.     (  Watson  vs.  Bishop^  69  Oa ,  51, 64.) 
Yet  such  is  not  the  case  here;  the  want  of  these  jurisdic- 
tional facts,  if  such  they  be,  is  not  apparent  upon  the  face 
of  these   proceedings.     The  conduct  of  this   protestant 
throughout  the  trial,  and  indeed  the  entire  proceeding, 
until  the  case  reached  this  court,  would  imply  strongly 
their  existence ;  surely,  he  cannot  be  permitted  to  try  the 
experiment  of  o*btaining  a  verdict  in  his  favor,  and'  holding 
back  this  controlling  point  in  the  event  of  his  failure,  to 
make  use  of  it  to  defeat  and  overthrow  his  adversary. 
This  would  be  to  trifle  with  the  process  of  the  law,  and  to 
try  before  this  court  questions  waived  in  the  lower  court, 
and  not  passed  upon  in  the  trial  of  the  cause.     There  is 
nothing  upon  which  error  can  be  assigned  here ;  it  is  the 
judgment,  ruling,  or  decision  alone  of  that  court,  that  can 
be  reviewed  here,  upon  a  specification  of  errors  distinctly 
alleged. 
Judgment;  alfirmed. 
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Where    money  was  borrowed  to  pay  off  tha  b&lancs  of  purchase 
money  due  for  land  embraced  in  a  hDme§tead,  and  was  need  for 
that  purpose,  and  a  note  was  given  for  tiie  amount  bo  borrowed, 
the  homestead  waa  subject  to  such  debt. 
October  16,  isn. 

Homestead.  Debtor  and  Creditor.  Before  Judge  Sm- 
UONS.     Crawford  Snperior  Court.    March  Term,  18S3. 

Keported  io  the  decision. 

Bacok  &  RuTHBRFORD,  for  plaintiff  in  error. 

A.  L.  Miller,  for  defendant 

Blasdfobu,  Justice. 

Defendant  in  error  made  oath  that  plaintiff  had  a  home- 
stead in  certain  lands,  and  that  the  same  were  subject  to 
a  certain  judgment  and  fi.  fa.  in  her  favor,  against  said 
White,  because  said  judgment  waa  founded  on  a  promis- 
sory note,  the  consideration  of  which  was  the  purchase 
money  for  said  lands  embraced  ia  said  homestead.  I'ho 
defendant  made  oath  that  said  note  was  not  given  for  the 
purchase  money  of  the  lands  embraced  in  said  homestead. 

This  issue  was  returned  totiie  superior  court;  and  on 
the  trial  of  this  issue,  one  CuHen  Davidson  and  others  tes- 
tified that  White  wanted  to  borrow  $200  to  finish  paying 
for  his  land ;  that  he  loaned  him  the  money  in  two  one 
hundred  dollar  bills,  the  same  day  he  went  to  Hickory 
Grove.  White  came  up  from  his  home,  and  went  into  a 
room  where  Jim  Dickey  was,  and  asked  if  he  had  his  note, 
and  Dickey  said  he  did,  and  pulled  it  out,  and  Whit©  paid 
him  two  one  hundred  dollar  bills  ;  could  not  say  that  this 
was  the  identical  money  which  was  loaned  to  White.  It 
was  paid  to  Jim  Dickey  for  John  Dickey.    White  said 
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William  Dickey  had  sold  him  the  land,  and  that  John 
Dickey  had  traded  for  the  note,  and  that  Jim  Dickey  held 
the  note  to  collect  for  John  Dickey. 

The  defendant,  White,  moved  for  a  non-suit,  which  was 
overruled  by  the  court. 

The  court  charged  the  jury  that,  if  defendant  borrowed 
two  hundred  dollars  from  Davidson  for  the  purpose  of 
finishing  payment  for  the  land  embraced  in  his  homestead, 
and  did  pay  the  same  on  the  debt  which  he  owed  for  the 
land,  and  the  same  was  the  consideration  of  the  note,  the 
foundation  of  plaintifTs  judgment,  then  they  should  find 
the  hind  embraced  in  the  homestead  subject. 

These  several  rulings  are  made  the  grounds  in  the  mo- 
tion for  a  new  trial.     Court  overruled  the  motion  for  a  neir 
trial,  and  this  judgment  is  excepted  to,  and  error  is  assigned 
thereon.    Whatever  may  be  the  decisions  of  other  courw 
of  the  Union  as  to  the  liability  of  property  set  apart  as  a 
homestead  for  the  debts  of  the  person  interested  in  the 
homestead,  the  law  is  settled  by  the  repeated  rulings  and 
decisions  of  this  court  in  this  state,  that  the  property  is 
liable  for  the  purchase  money,  or  for  the  money  loaned  to 
extinguish  an  incumbrance  on  the  homestead,  although 
this  incumbrance  may  only  be  the  unpaid  purchase  money 
for  the  property  set  apart  for  the  homestead.   The  charge  of 
the  court  but  carried  out  these  views,  and  was  not  error 
See  55  Oa.,  622;  53  /J.,  485 ;  45  lb,,  483 ;  46  lb.,  207 ;  59 
lb.,  232 ;  39  lb.,  466 ;  54  lb.,  569.     There  was  no  error  in 
overruling  defendant's  motion  for  new  trial,  and  the  judg- 
ment is  af&rmed. 

Judgment  afSrmed. 
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LiLLT,  administrator,  tif.  Obiwin,  and  vice  versa. 

1.  The  jury  may  take  notes  of  calcnlatiomi  submitted  by  either  plain- 
tiffor  defendant,  or  of  what  is  said  or  claimed  by  counsel  for  either 
side  in  argument.  The  jury  cannot  be  required  to  do  this,  but  may 
do  so,  if  it  be  not  attended  with  delay  or  undue  consumption  oi 
time. 

Ca.)  It  made  no  difference  that  the  calculation  from  which  counsel 
read  was  that  prepared  by  the  ordinary  when  the  case  was  on  trial 
before  him ;  especially,  when  this  was  not  intimated  to  the  jury 
by  coansvl  using  it,  but  was  brought  to  their  attention  by  counsel 
for  the  opposite  party. 

2.  While  an  administrator  iff  authorized  to  provide  competent  legal 
counsel  for  the  estate  he  represents,  according  to  its  exigencies, 
he  cannot  charge  the  estate  with  the  fees  of  counsel  retained  to 
defend  a  suit  brought  against  him  to  recover  or  to  secure  the  trust 
fund,  whenever  it  appears  that  the  complainant  is  justifiable  in 
brining  the  suit. 

(a.)  There  is  reason  to  believe  that  the  result  reached  by  the  jury 
includes  an  allowance  of  counsel  fees  to  the  defendant.  Were  it 
otherwise,  the  verdict  would  not  be  void  for  failing  to  cover  all  the 
issues  presented,  no  special  issue  as  to  such  fees  having  been  made 
or  submitted  to  the  jury  by  the  pleadings. 

3.  The  accounts  in  this  case  do  not  seem  to  have  been  complicated ; 
there  was  no  dispute  as  to  the  amount  of  any  of  the  items  in  ques- 
tion ;  the  entire  controversy  was  as  to  the  propriety  of  the  items 
themselves,  and  to  whom  the  money  embraced  in  them  belonged. 
The  motion  to  refer  the  case  to  a  master  or  auditor  was  made  too 
late,  having  been  made  after  the  case  had  been  called,  both  parties 
had  announced  ready,  the  case  had  been  set  down  for  trial,  and 
called  at  the  time  when  set.  Besides,  a  reference  to  the  master 
was  in  the  discretion  of  the  court,  and  he  did  not  abuse  his  dis- 
cretion in  refusing  it ;  nor  was  the  defendant  injured  thereby. 

4.  The  exception  as  to  turning  over  a  note  given  for  the  purchase  of 
a  part  of  the  land  devised  by  the  will,  and  which  constituted  a 
part  of  the  effects  of  the  estate,  was  properly  abandoned  on  the 
trial. 

5.  The  testatrix  had  four  children ;  two  by  a  former  husband,  and 
two  by  her  second  husband.  They  were  known  respectively  as 
the  S  children  and  the  G.  children.  The  third  item  of  her  will 
directed  that  her  land  and  other  property  be  kept  together  and 
rented  out  or  leased  for  a  term  of  five  years,  and  that  the  proceeds 
should  be  equally  divided  between  the  G.  children,  to  be  used  in 
their  education,  "  and  at  the  end  of  five  years— or  if  my  executor 
thinks  best  for  the  estate,  [he]  may  continue  the  rent  or  lease  under 


53€  SUPREME  COURT  OF  GEORGIA. 


Lilly,  administrator,  vs.  Griffin,  and  vice  versa. 


the  same  provisions  one,  two  or  three  years — ^then  I  desire  it  sold 
to  the  best  advantage,  and  the  proceeds  to  be  equally  divided  " 
among  the  four  children.  In  case  of  the  death  of  either  of  the  & 
children,  the  survivor  was  to  have  all  the  share  of  such  decedent; 
incase  of  the  death  of  either  of  the  G.  children,  his  share  was  to 
go  to  the  survivor ;  in  case  of  the  death  of  both  of  the  G.  childrea 
before  either  became  of  age,  all  of  their  share  was  to  go  to  the  S. 
children ;  incase  of  the  death  of  all  of  the  children  before  becoming 
of  age,  the  estate  was  to  go  to  the  brother  and  sister  of  the  testa- 
trix or  the  survivor  of  them.  The  survivcH'  of  the  G.  children,  on 
attaining  his  majority,  cited  the  representative  of  the  estate  for  a 
settlement : 
Heldf  that  the  legacy  contained  in  the  third  item  of  the  will  was  spe- 
cific as  to  the  purposes  for  which  it  was  made,  and  was  absolute 
and  unconditional,  save  as  to  the  limitations  imposed  in  the 
item  itself.  The  intention  of  the  testatrix  was  to  dispose  of  her 
entire  estate  by  will,  and  also  to  provide  for  any  remainder  that 
might  arise  in  consequence  of  the  death  of  either  of  the  principal 
legatees.  In  case  one  of  the  G.  children  died  under  age,  the  other 
was  to  take  all  of  his  share,  including  the  five  years'  rent. 

6.  One  hundred  acres  of  the  land  charged  with  the  five  years*  rent, 
under  the  above  will,  were  sold  before  the  expiration  of  that  time 
for  the  payment  of  the  debts  of  the  testatrix ;  and  after  accom- 
plishing that  purpose,  there  was  a  considerable  surplus  left  in  the 
hands  of  the  executor.  The  interest  of  this  surplus  was  given  to 
the  plaintiff  as  a  compensation  for  the  rent  which  was  lost  by  rea- 
son of  the  sale.  In  view  of  the  rule  requiring  legacies  of  the  same 
character  to  contribute  ratably  to  the  payment  of  debts  where 
there  is  a  deficiency  of  assets  primarily  liable  (Code,  (^2467,  2534), 
this  was  as  liberal  a  measure  as  the  defendant  could  have  asked. 

7.  The  returns  of  the  defendant's  predecessor  in  the  trust  were  admis- 
sible to  show  what  effects  belonging  to  the  estate  were  turned  over 
by  him  to  the  defendant  upon  final  settlement  between  them,  and 
to  show  what  part  of  the  rents  specially  bequeathed  to  the  plain- 
tiff and  his  brother  had  gone  into  the  general  estate,  either  forthe 
payment  of  debts  or  other  purposes,  and  which  the  plaintiff  was 
entitled,  upon  this  settlement,  to  have  returned  to  him. 

8.  The  judgment  in  the  first  case  being  afiirmed,  leave  is  granted  to 
plaintiff  in  error  to  withdraw  the  bill  of  ezceptioiis  in  the  second 
case,  and  both  are  aflirmed. 

October  16, 1888. 

Practice  in  Saperior  Oourt.  Administrators  and  Exec- 
utors. Attorney  and  Client.  Auditor.  Master  in  Chan- 
cery.   Wills.    Estates.    Eyidence.    Practice  in  Supreme 
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Court.  Before  Judge  Simmons.  Houston  Superior  Court. 
April  Term,  1883. 

The  facts  stated  in  the  fifth  head-note  and  the  decision 
report  the  case. 

Duncan  &  Miller,  for  Lilly,  administrator. 

4 

W.  C.  WiNSLOw ;  A.  0.  Rilby  ;  B.  M.  Davis,  contra. 

&ALL,  Justice. 

« 
Mrs.  Mary  A.  E.  Qriflin,  on  the  17th  day  of  June,  1874, 

executed  her  last  will  and  testament,  and  died  thereafter. 
The  will  was  proved  at  the  following  July  term  of  the 
court  of  ordinary  of  Houston  county,  and  letters  testament- 
ary were  issued  to  D.  N.  Austin,  the  executor  therein 
named.  The  first  item  of  the  will  directed  the  payment 
of  debts;  the  second  gave  a  specific  legacy  of  jewelry,  sil- 
ver ware,  furniture,  etc.,  to  Elizabeth  Orr  and  Reuben  H. 
Slappy,  testatrix's  children  by  her  first  husband ;  the  third 
item  directed  her  land,  consisting  of  seven  hundred  and  fifty- 
eight  acres,  and  her  other  property,  to  be  kept  together, 
and  rented  out  or  leased  for  a  term  of  five  years,  and  the 
proceeds  to  be  equally  divided  between  her  sons,  Joseph 
M.  and  Julian  D.  Griffin,  (children  by  her  last  husband), 
to  be  used  in  their  education.  At  the  end  of  five  years, 
or  if  the  executor  thought  "  best  for  the  estate,''  he  was 
authorized  to  rent,  or  lease  the  same  '^  under  the  same  pro- 
visions," one,  two  or  three  years ;  then  she  desired  it  sold 
to  the  best  advantage,  and  the  proceeds  to  be  equally  divi- 
ded between  her  four  children,  Reuben  H.  and  Elizabeth 
Orr  Slappy,  and  Joseph  M.  and  Julian  D.  Griffin.  In  case 
either  of  her  Slappy  children  died,  then  the  survivor  was  to 
have  the  share  of  the  one  so  dying ;  in  case  either  of  the 
Griffin  children  died,  the  survivor  was  to  have  his  share ; 
but  in  case  both  of  the  latter  children  died  before  either 
attained  his  majority,  then  their  share  was  to  go  to  the 
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Slappy  children,  or  the  survivor  of  them;  but  in  case 
both  sets  of  children  died  before  attaining  majority,  then 
all  the  estate  was  to  go  to  the  brother  and  sister  of  testa- 
trix, or  the  survivor  of  them.  This  is  the  entire  will,  except 
the  item  appointing  Austin  executor.  He  qualified  and 
acted  as  executornintil  August,  1877,  when  he  resigned 
the  trust,  and  was  succeeded  therein  by  J.  O.  Lilly.  Da- 
ring Austin^s  administration  6f  the  estate^  he  sold,  by  order 
of  the  court  of  ordinary,  one  hundred  acres  of  the  body  of 
testatrix^s  land.    This  sale  was  made  in  1875,  and  from  it 

he  realized  tlite  sum  of dollars.    He  paid  testatrix's 

debts,  but  furnished  only  a  small  sum  towards  the  support 
and  education  of  the  GrifSn  children.  So  much  of  the  sum 
appropriated  by  the  will  to  this  purpose  as  was  not  used  in 
payment  of  debts,  etc.,  was  turned  over,  with  the  balance 
of  the  estate,  to  his  successor  in  office.  When  Joseph  M . 
Griffin  attained  his  majority,  (his  brother  Julian  D. 
having  died  during  minority,)  ne  petitioned  the  court  of 
ordinary  to  cite  the  administrator  with  the  will  annexed 
to  a  settlement.  In  conformity  to  the  prayer  of  this  pe- 
tition, citation  issued  and  was  served.  Upon  the  hearing 
of  the  cause,  judgment  was  awarded  against  the  adminis- 
trator with  the  will  annexed ,  from  that  judgment  an  ap- 
peal was  taken  to  the  superior  court ;  and  upon  the  trial 
of  the  case  in  that  court,  the  plaintiff  had  a  verdict  in  his 
favor,  upon  which  judgment  was  rendered.  The  defend- 
ant made  a  motion  to  set  aside  this  verdict,  and  to  have  a 
new  trial  awarded  him,  upon  the  following  grounds: 

(1.)  Because  the  court  erred  m  refusing,  on  motion  of 
defendant's  counsel,  to  reject  the  returns  of  D.  N.  Austin, 
the  executor,  and  admitting  the  same  in  evidence  when 
tendered. 

(2.)  In  allowing  plaintiff's  counsel,  over  objection  of 
defendant's  counsel,  in  arguing  the  case,  to  read  to  the 
Jury  extracts,  figures  and  calculations,  from  a  paper  in  his 
hand,  which  he  admitted,  when  interrupted,  and  in  re- 
sponse to  an  inquiry  made  by  defendant's  cotmsel,  was  the 
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calculation  made  by  the  ordinary  in  this  case,  but  which 
the  said  plaintiffs  counsel  did  not  offer  or  insist  upon  as 
evidence  in  the  case,  and  which  the  jury  was  instructed 
by  the  court  not  to  use  as  such  evidence. 

(3.)  The  court  erred  in  charging  the  jury  that,  under 
the  facts,  the  proceeds  of  the  five  years'  rents,  or  thai  part 
thereof  not  received  by  plaintiff  and  his  brother,  did  not 
lapse  to  the  general  estate,  on  the  failure  of  said  legatees 
to  receive  and  use  it  as  provided  in  the  will. 

(4.)  In  charging  that  the  plaintiff  inherited  the  share  of 
his  brother  Julian  D.,  in  the  proceeds  of  the  five  years 
rents,  on  his  decease  intestate,  to  the  exclusion  of  the  two 
Slappy  children,  and  that  if  said  Julian  D.  died  intestate 
in  the  state  of  Tennessee,  and  the  laws  of  that  state  pro- 
vided a  different  rule  of  inheritance,  it  devolved  on  defend- 
ant, and  not  on  plaintiff,  to  show  this. 

(5.)  In  charging  that  if  Austin,  the  executor,  applied 
any  money  received  from  the  five  years'  rent  to  the  pay- 
ment of  testatrix's  debts,  the  plaintiff  would  be  entitled  to 
recover  from  defendant  such  sums,  with  interest,  to  be 
paid  out  of  the  general  estate. 

(6.)  In  charging  that  if  Austin,  the  executor,  sold  100 
acres  of  the  land  to  pay  the  debts  of  the  estate,  and  it 
brought  more  than  was  needed  for  that  purpose,  that 
plaintiff*  would  be  entitled  to  interest  on  the  overplus, 
from  the  time  it  came  into  defendant's  hands,  up  to  the 
expiration  of  the  five  years  provided  for  in  the  will. 

(7.)  Because  the  jury  failed  in  their  verdict  to  allow 
defendant  any  sum  for  his  necessary  counsel  fees,  although 
he  had  introduced  testimony  as  to  the  service  rendered, 
and  the  value  thereof. 

(8.)  Because  the  verdict  is  contrary  to  law,  evidence, 
etc., — covering  all  the  usual  grounds. 

Prior  to  the  hearing,  the  motion  was  amended  by  adding 
the  following  grounds : 

(9.)  Because  the  court  erred  in  refusing  to  refer  the 
V  71-36 
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cause  to  an  auditor  or  master,  to  examine  into  and  report 
upon  the  same,  although  a  motion  for  such  reference  was 
duly  made  by  defendant's  counsel,  for  the  reason  that  the 
same  involved  complicated  matters  of  account,  and  many 
doubtful  questions  both  of  law  and  fact. 

(10.),  There  was  error  in  charging  that  the  jury  could 
^nd  one-half  of  the  James  note,  given  for  the  "home  place,'*' 
to  be  the  property  of  plaintiff. 

(11.)  There  was  error  in  allowing,  over  defendant's  ob- 
jection, the  jury  to  copy  extracts  from  the  ordinary's  cal- 
culation as  read  to  them  by  plaintiff's  counsel  from  said 
-calculation,  as  described  in  second  ground  of  the  motion. 

Upon  the  hearing  of  this  motion,  the  same  was  over 
^uled,  and  the  new  trial  asked  for  was  refused.     To  this 
the  defendant  excepted,  and  he  brings  the  case  here  upon 
writ  of  error. 

Before  the  hearing  of  this  motion,  the  plaintiff  also  took 
a  bill  of  exceptions  to  various  rulings  and  charges  of  the 
court,  which  is  also  here  upon  a  writ  of  error.  He  wishes 
this  to  be  treated  as  a  cross-bill  of  exceptions,  and  does  not 
insist  upon  a  decision  of  the  questions  it  raises,  unless  there 
is  a  reversal  of  the  judgment  of  the  lower  court  upon  the 
defendant's  biD  of  exceptions  and  writ  of  error. 

1.  The  practice  of  allowing  the  jury  to  take  notes  of  cal- 
culations submitted  by  either  of  the  litigants,  or  of  what 
is  ''said"  or  "claimed"  by  either  in  argument,  is  no  longer 
an  open  question  in  tliis  court.  In  Tift  V8.  Towns^  63  Oa-^ 
237,  2-12,  the  point  was  ruled  directly.  Bleckley,  J.,  de- 
livering the  opinion  of  the  court,  said:  "It  was  notenw 
to  abstain  from  preventing  one  of  the  jurors  from  taking 
notes  of  what  the  plaintiff's  counsel  claimed,  though  the 
notes  were  taken  at  the  request  of  the  counsel  dnriug  the 
argument,  and  while  he  read  from  a  calculation  which  be 
had  prepared.  Of  course  this  practice  wotffd  be  inadmis- 
sible, if  attended  with  delay  or  undue  consumption  of  time. 
We  take  it  for  granted  it  was  not  so  attend^  in  this  in- 
stance.    There  is  no  power  to  compel  any  juror  to 


SEPTEMBER  TERM.  188a  641 


Lilly,  administrator,  v».  Orlfflu,  and  vice  vena. 


oomply  with  such  request,  and  the  counsel  of  either  party 
is  free  to  make  it."  In  the  present  case,  we  cannot  see 
that  it  makes  any  difference  that  the  calculation  read  from 
was  that  prepared  by  the  ordinary,  when  the  case  was  on 
trial  before  him,  especially  when  this  fact  was  not  inti- 
mated to  the  jury  by  the  counsel  using  it,  but  was  brought 
to  their  notice  by  the  counsel  of  the  opposite  party ;  but 
for  his  announcement,  it  is  probable  that  they  never  would 
have  known  the  source  from  which  it  emanated. 

2.  It  is  not  apparent  to  us  that  the  defendant  was  enti- 
tled to  have  the  counsel  fees  claimed  by  him  allowed,  or 
that,  in  fact,  the  verdict  of  the  jury  did  not  find  them  for 
him. 

The  petition  for  citation  calling  upon  this  administrator 
to  settle,  charges  upon  him  neglect  of  duty  and  waste 
of  the  estate,  and  the  evidence  in  the  case  establishes 
very  clearly  the  first  part  of  the  charge,  if  not  the 
entire  charge.  While  it  is  true  that  an  administrator 
is  authorized  to  provide  competent  legal  counsel  for  the 
estate  he  represents,  according  to  its  exigencies,  Code 
§2543,  yet  he  cannot  charge  the  estate  with  the  fees  of 
counsel  retained  to  defend  a  suit  brought  against  him  to 
recover  or  to  secure  the  trust  fund,  whenever  it  appears 
that  the  complainant  is  justifiable  in  bringing  the  suit.  32 
Oa.y  31 ;  80  lb..  10,  33. 

Apart  from  this,  however,  there  is  reason  to  believe  that 
the  result  reached  by  the  jury  includes  the  allowance  of 
counsel  fees  to  the  defendant;  the  finding,  upon  the  evi- 
dence in  the  case  and  the  rules  given  in  charge,  is  somewhat 
less  than  it  should  have  been,  even  with  {he  fees  included. 
If  they  had  not  been  included,  we  would  not  deem  the 
verdict  void  for  failing,  as  is  insisted,  to  cover  all  the  issues 
presented.  There  was  no  special  issue  made  or  submitted 
to  the  jury  by  the  pleadings  in  the  case  to  which  they  were 
called  upon  to  respond.  Gunn  vs.  Barrett^  69  Ga^  689, 
is  directly  upon  the  point,  and  is  decisive  of  this  exception. 

8.  It  ^eems  that  when  the  cause  was  called  on  the  dock- 
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et,  both  parties  announced  themselves  ready,  and,  undet 
the  practice  of  the  court,  it  was  then  set  to  be  heard  on  a 
future  day.  On  this  last-named  day,  before  the  trial  com- 
menced, but  after  the  case  was  called,  the  defendant 
moved  that  it  be  referred  to  a  master  or  auditor  to  take  the 
accounts  between  the  parties,  and  to  make  his  report  at  a 
subsequent  term  of  the  court,  but  the  plaintiflf  objecting 
to  the  reference,  the  motion  was  overruled ;  and  to  this, 
exception  is  taken.  The  accounts  do  not  seem  to  have 
been  complicated ;  there  was  no  dispute  as  to  the  amount 
of  any  of  the  items  in  question ;  the  entire  controversy 
was  as  to  the  items  themselves,  and  to  whom  the  money 
embraced  in  them  belonged.  The  motion  to  refer  was 
made  too  late ;  it  should  have  been  insisted  upon  before  the 
case  was  set  for  trial ;  besides,  it  was  in  the  discretion  of 
the  court  to  grant  or  refuse  it.  There  was  no  abuse  of  this 
discretion  in  refusing  it.  The  event  shows  that  the  de- 
fendant was  not  injured  by  the  refusal,  and  we  are  satis- 
fied that  the  estate  was  benefited  by  saving  to  it  the  cost  of 
the  reference.    Code,  §3139 ;  47  Oa.,  686 ;  57  76.,  448;  59 

76.,  47. 

4.  The  exception  as  to  turning  over  James's  note,  given 
for  the  purchase  of  a  part  of  the  land  devised  by  the  will, 
and  which  constituted  a  part  of  the  effects  of  the  estate, 
was  properly  abandoned  on  the  trial. 

5.  The  other  grounds  of  the  motion  for  a  new  trial  de- 
pend upon  the  construction  given  to  the  disputed  clauses 
of  the  will,  and  these  relate  principally  to  the  legacy  dis- 
posing of  the  rents,  and  the  provisions  made  for  the  devo^ 
lution  of  this  property,  in  case  of  the  death  of  one  of  the 
legatees. 

We  are  satisfied  that  this  legacy  was  specific  as  to  the 
purpose  for  which  it  was  made,  and  was  absolute  and  un- 
conditional, save  as  to  the  limitations  imposed  by  the  item 
of  the  will  containing  it,  upon  all  the  property,  including 
this  thereby  bequeathed.  1  Eoper  Leg.,  194, 198  marg. 
p.,  as  to  specific  purpose  of  legacy.    As  to  absolute  char 
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acter  of  the  same,  /J.,  749,  766.  As  to  vesting  of  legacy, 
although  for  a  specific  purpose,  and  the  time  when  payable, 
lb.,  C40,  641. 

The  testatrix  evidently  intended  to  dispose  of  her  entire 
estate  by  her  will,  and  also  to  provide  for  any  remainder 
that  might  arise  in  consequence  of  the  death  of  either  one 
of  her  principal  legatees. 

She  intended  that  the  survivor  of  her  Grifiin  children, 
where  one  died  under  age,  should  take  not  a  portion  merely, 
but  all  the  property  bequeathed  to  such  deceased  child. 
This  is  evident,  when  we  look  to  the  clause  or  item  pro- 
viding for  all  her  children,  and  specifying  how  the  prop- 
erty shall  devolve  in  certain  contingencies.  She  gives  the 
Griffin  children  five  years'  rent,  and  then  gives  to  each  of 
them,  and  in  close  connection  therewith,  a  fourth  interest 
in  the  balance  of  the  property  included  in  this  item,  and 
provides  that  in  case  of  the  death  of  either  of  the  GrifSn 
children  under  the  age  of  twenty-one  jrears,  then  the  sur- 
viving brother  shall  have  '*  all "  the  deceased  brother's 
"share."  There  was  no  intestacy  as  to  the  deceased 
Griffin's  share  in  this  legacy  of  the  five  years'  rent,  any 
more  than  the  balance  of  the  legacy  to  him  ;  the  plaintiff 
took  it  all  under  the  provisions  of  his  mother's  will ;  and 
this  view  of  the  matter  dispenses  with  any  consideration 
of  the  question  as  to  whether  this  portion  of  the  legacy  to 
Julian  D.  Griffin  passed  under  the  statute  of  distributions 
of  the  state  of  Tennessee,  where  he  died,  orimder.the 
statute  of  distributions  of  this  state. 

6.  One  hundred  acres  of  the  land  charged  with  the  five 
years'  rent  were  sold  before  the  expiration  of  that  time, 
for  the  payment  of  testatrix's  debts,  and  after  accomplishing 
tnat  purpose,  there  was  a  considerable  surplus  left  in  the 
hands  of  the  executor.  The  interest  of  this  surplus  was 
given  to  plaintiff  as  a  compensation  for  the  rent  which 
was  lost  by  reason  of  the  sale.  In  view  of  the  rule  requir- 
ing legacies  of  the  same  character  to  contribute  ratably  to 
the  payment  of  debts,  where  there  is  a  deficiency  of  assets 
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primarily  liable,  (Code,  §§2467^  2534),  we  think  this  was 
quite  as  liberal  a  measure  to  the  defendant  as  could  have 
been  asked.  Indeed,  we  do  not  see  that  the  other  legatees 
in  the  will,  having  identical  legacies,  contributed  to  the 
same  proportion  that  he  did.  To  the  full  value  of  the  rent 
the  plaintiff  was  entitled,  the  contribution  was  ratable  as 
to  the  corpus  sold,  not  so,  however,  as  to  the  rent  charge 
upon  it.  The  defendant  surely  cannot  complain  that  the 
allowance  made  by  the  court  was  too  liberal  to  him.  By 
it  he  IS  benefited  rather  than  injured. 

7.  The  returns  of  the  defendant's  predecessor  in  the 
trust  were  most  clearly  admissible,  to  show  what  effects 
belonging  to  the  estate  were  turned  over  by  him  to  the  de- 
fendant, upon  the  final  settlement  with  him,  and  to  show 
what  part  of  the  rents  specifically  bequeathed  to  the  plain- 
tiff and  his  brother,  had  gone  into  the  general  estate,  either 
for  the  payment  of  debts  or  other  purposes,  and  which  the 
plaintiff  was,  upon  this  settlement,  entitled  to  have  re- 
turned to  him. 

8.  In  the  case  of  Lilly,  adm'r,  etc.,  plaintiff  in  error,  vs. 
Griffin,  defendant  in  error,  there  is  no  error  of  which  Lilly 
can  complain ;  and  as  GriflSn  does  not  desire  to  press  his 
bill  of  exceptions  in  case  the  judgment  in  the  former  case 
is  affirmed,  we  have  not  considered  it,  and  leave  is  given 
him  to  withdraw  it.  The  result  of  which  is  that  the  jndg- 
ment  of  the  court  below,  in  both  writs  of  error,  is  afcmed. 

Judgment  affirmed. 


Wallace,  administrator,  et  al.  vs.  Owen  et  al. 

LBlandford,  Justice,  being  disqaalified,  did  not  preside  In  this  oua] 

I.  The  verdict  was  not  contrary  to  law,  evidence,  or  the  charge  of  the 

court 
(a.)  This  was  a  special  verdict,  in  which  the  jury  returned  answers 

to  specific  questions,  and  it  is  not  specified  in  what  particular  the 

verdict  is  wrong. 
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2.  An  absolate  gift  to  a  child  ot  the  donor  may  be  changed  into  an 
advancement,  with  the  consent  of  the  donee ,  and  an  advaiicemeut 
may  be  changed,  by  consent,  into  an  absolute  gift ,  nor  is  it  neces- 
sary that  this  should  be  done  by  will. 

(a.)  This  is  not  in  convict  with  the  case  in  39  Oa,,  108. 

3.  If  a  father  gave  his  children  negroes,  and  charged  the  same  to 
them  on  his  book,  and  afterwards  destroyed  the  account  which  he 
had  made,  and  declared  at  the  time  that  they  should  not  be  ac- 
counted for  against  his  children,  the  jury  could  consider  this,  with 
the  other  evidence,  in  determining  whether  the  negroes  should  be 
considered  as  advancements. 

4.  The  child  should  accept  the  gift  in  order  to  make  it  an  advance- 
ment; if  iiot  received  by  the  child,  it  would  not  be  such. 

5.  The  question  being  whether  certain  nigroes  should  be  charged 
against  the  children  ot  a  decedent  as  advancements,  there  was  no 
error  in  admitting  testimony  that  the  intestate  said  that  the  war 
had  freed  the  negroes,  and  he  did  not  w^ant  his  children  to  account 
for  them,  and  that  he  would  tear  up  the  memorandum  charging 
them  to  such  children ,  which  he  accordingly  did.  Such  statements 
were  not  hearsay,  but  were  sayings  against  the  interest  of  the  de- 
cedent's estate,  tending  to  lessen  the  value  ot  it  for  distribution. 

(a.)  The  husband  of  a  daughter  of  the  intestate  was  not  incompetent 
to  prove  these  facts,  because  the  title  to  the  negroes  vested  in  him 
at  the  date  of  the  gift,  by  virtue  of  his  marital  rights,  and  the  intes- 
tate is  dead.  He  has  no  interest  now  that  the  negroes  arc  free,  ainX 
he  is  no  party  now. 

October  16,  J888. 

Practice  in  Supreme  Court.  Advancements.  Gifts. 
Parent  and  Child.  Evidence.  Witness.  Before  J.  M. 
McNeill,  Esq.,  Judge  pro  hac  vice.  Talbot  Superior  Court. 
March  Term,  1883. 

Reported  in  the  decision. 

J.  M.  Matthews  ;  W.  S.  Wallace  &  Son,  for  plaintiffs  in 
error. 

J.  H.  Martin  ;  John  Peabody,  for  defendants. 

Jackson,  Chief  Justice. 

The  administrator  cited  the  heirs  at  law  of  the  intestate  to 
appear  before  the  ordinary  to  settle  with  the  administrator 
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their  respective  accounts  as  such  heirs  at  law.  The  case 
was  carried  by  appeal  to  the  superior  courl,  and  the  judge 
thereof  being  disqualified,  the  case  was  tried  before  J.  M. 
McNeill,  one  of  the  bar  in  atttendance  on  the  court. 

The  jury  answered  certain  questions  propounded  by  the 
court,  fixing  the  amount  due  by  the  administrator,  and  the 
advancements  made  to  each  of  the  heirs,  and  thereupon 
the  court  entered  a  decree,  settling  the  division  of  the  fund 
in  the  hands  of  the  administrator  according  to  the  finding 
of  the  jury. 

From  the  judgment  of  the  court,  denying  a  motion  for 
a  new  trial  made  by  certain  of  the  parties,  those  parties 
excepted,  and  have  brought  up  the  case  to  be  reviewed  here. 

1.  The  three  first  grounds  of  the  motion  are,  that  the 
verdict  is  contrary  totbe  charge  of  the  court,  to  the  weight 
of  the  evidence,  and  without  evidence  to  support  it,  and 
contrary  to  law,  equity  and  justice. 

We  do  not  see  that  the  verdict  is  subject  to  this  criticism 
and  objection.  It  is  not  specified  in  either  of  these  grounds 
wherein  it  is  thus  obnoxious  to  the  evidence,  or  the  law, 
or  the  justice  and  equity  of  the  case.  The  verdict  was  a 
special  verdict  in  response  to  certain  questions,  and  which 
response  is  thus  unsupported, is  not  alleged  and  specified; 
nor  has  it  been  made  to  appear  to  this  court  by  the  record 
or  argument  thereon  wherein  or  how  the  verdict  is  thus 
attacked,  or  is  liable  to  attack. 

So,  not  being  informed  of  the  weak  points  so  referred  io 
in  general  terms,  and  not  being  able  to  see  them  in  the 
record,  we  dismiss  these  points  without  further  comment. 

2.  The  fourth  ground  is,  that  the  court  erred  in  refusing 
to  give  the  following  request  to  charge : 

"If  you  are  satisfied, from  the  evidence  in  this  case, that 
W.  B.  Harris  gave  to  any  of  his  children  negroes,  which 
h^  intended  as  advancements,  and  at  the  time  (hey  were 
so  given,  said  negroes  must  be  accounted  for  by  the  persons 
receiving  them,  at  their  value,  at  the  time  they  were  re- 
ceived.   And  it  would  not  matter  if  he  had  said  to  different 
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persons,  and  at  different  times,  that  he  did  not  mean  his 
children  to  account  for  them  as  advancements.  A  man 
having  given  property  as  an  advancement,  cannot  change 
it  into  an  absolute  gift,  so  that  the  law  will  not  require  it 
to  be  accounted  for  as  an  advancement,  unless  it  be  done 
by  a  will  duly  executed  for  that  purpose." 

There  was  no  error  in  refusing  this  charge.  Suppose  he 
executed  a  deed  of  gift,  why  would  it  not  answer  as  well 
as  a  will  ?  Yet  such  is  the  breadth  of  the  request.  In  the 
case  at  bar,  the  intestate  tore  up  the  note  book  in  which 
was  the  negro  charged  as  an  advancement,  and  then  said 
to  the  effect  that,  as  negroes  were  freed,  he  did  not  wish 
the  heir  charged  with  him  as  an  advancement.  Why  may 
not  this  be  done  ?  An  absolute  gift  may  be  changed  into 
an  advancement,  with  the  assent  of  the  heir  to  whom  the 
gift  was  made;  why  not  an  advancement  into  an  absolute 
gift  ?  In  Harper  vs,  Parks^  63  Ga,^  705,  the  absolute  gift 
of  a  piano  as  an  advancement  was  changed  into  a  gift  for 
life,  the  donee  assenting.  So,  in  51  Oa,^  20,  it  was  lield  that 
declarations  by  the  parent  that  notes  held  by  him  as  debts 
against  a  son,  he  desired  to  be  advancements,  changed 
their  character  into  advancements.  And  in  West  et  al.^ 
ex'rs^  vs.  Bolton-)  23  G^a.,«351,  cited  in  51  Ga.^  the  same 
ruling,  in  effect,  was  made. 

In  39  Ga.n  1 08,  relied  on  by  plaintiff  in  error,  it  is  deci- 
ded that  the  "  memorandum  kept  by  the  parent,  of  his  ad- 
vancements to  his  children,  indicating  a  scheme  of  distri- 
bution of  specific  articles  in  kind,  is  only  evidence  of  the 
fact  of  the  advancements  smd  prima  facie  of  their  value, 
and  its  indications  of  the  intestate's  scheme  for  the  distri- 
bution of  his  estate  will  be  unheeded,  unless  the  paper  be 
proved  as  a  will." 

There  was  no  declaration  by  the  intestate  that  any  ad- 
vancement was  recalled,  but  because  on  the  paper  in  1860 
he  said  his  children  were  now  made  equal,  and  because  the 
slaves  were  set  free,  it  was  argued  that  his  intention  was 
to  make  all  equal.    No  point  was  made  on  his  power  to 
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change  an  advancement  into  a  gift.    It  does  not  collide 
with  the  other  cases. 

3.  There  was  no  error  in  charging  that,  "if  the  jury 
should  believe  he  gave  the  children  negroes,  and  charged 
the  same  to  them  on  his  book,  and  afterwards  destroyed 
the  account  which  he  had  made,  and  declared  at  the  time 
that  they  should  not  be  accounted  for  against  his  children, 
then  you  may  consider  this,  with  the  other  evidence  in  the 
case,  in  determining  whether  the  negroes  should  be  con- 
sidered as  advancements,"  for  the  reasons  just  given  in 
respect  to  the  4th  ground  of  the  motion. 

4.  The  6th  ground  complains  df  a  charge  as  inapplicable 
because  unsupported  by  evidence.  It  is  to  the  effect  that 
the  child  should  accept  the  gift  to  make  it  an  advancement; 
if  not  received  by  the  child,  it  would  not  be  such. 

It  is  very  plain  law.  We  do  not  see  how  it  could  hurt, 
even  if  the  evidence  did  not  strictly  make  it  applicable  to 
the  case. 

5.  Under  the  view  already  taken,  the  7th  ground  was 
properly  overruled,  as  there  was  no  error  in  ruling  in  tes- 
timony "that  the  intestate  said  that  the  war  had  freed  the 
negroes,  and  he  did  not  want  his  children  to  account  for 
them,  and  that  he  would  tear  ujf  the  memorandum  charg- 
ing them  to  his  children,  and  that  he  did  tear  it  up."    It 
seems  by  counsel  to  be  put  on  the  ground  that  the  intes- 
tate being  dead,  the  husband  of  intestate's  daughter  was 
not  competent,  because  the  title  to  the  negroes  vested  in 
him  at  the  date  of  the  gift  by  virtue  of  his  marital  rights; 
but  we  fail  to  see  his  interest,  now  the  negroes  are  free, 
and  he  is  no  party  now.     It  was  also  put  on  the  gronnd 
that  it  was  hearsay;  but  we  think  it  admissible  because 
the  sayings  were  against  the  interest  of  the  decedent's 
estate,  ii\asmuch  as  it  lessened  the  value  of  it  for  distribu- 
tion that  much,  and  the  ruling  in  51  Ga.^  20,  supra^  coven 
it. 

Judgment  affirmed. 
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appropriatedTmn?^^'  *^'^"*"*  "«  *"  ^°«^  thev  should  be 

naury.^d  that  *  ro  *  ,ho  ''"^■"""*"  were  made  to  satisfy  thf 
fenci^^as  s^X  .T^f^hrt^r".'"'  '^^'^  elapsed  before  th  Le- 
the Btatate  of  limitot  Z  tL  J  7^  '','f  '"'^""^  *««  ^"'"^d  by 
defeat  this  aJZTS1{o2LT''1!,''^^''^''^*^'''^'^^^^^P<^^^ 

«ary  which  htZn  S  or  S  ^-^^ J^^  "^  '"*'"' 

»ebni«r  2, 1884.  ^^  claimmg  such  a  demand. 

«t  m^l'"7,-,   'r "  °'  I'™""''-'-    Before 
1883  ™  P"!'""  Superior  Ooart.    April  Tem, 

and  Mo!^  Fr^t  ^'"^^'^  ^'^  ^'^^  ^^^J^- ««  principal, 

nor  conrf  h^  o        ?*  *'*'®^  "^^'^  ««""^«<^  to  the  supe- 

rmr  f f  .K^  ^P'^*^'  ^^'^  ^o^^o'^dated.  The  defendant  filed 
^ot    nd^:  ^''^  '''''  «^«  ^«d  ''-rowed  an  amount  of 

mnolT^ .       ,  '.     ^*'''  '^^'■®  sufficient  to  pay  off  the  nvin 
.pid  and  legal  interest;  that  she  then  ga^e  the  notes^u.d 

as  to  one  of  them.    Plaintiff  contended  that,  at  the^^ 
fte  notes  we«  given,  there  was  a  settlement,  and  thi  o^v 
menu  went  to  settle  the  usurious  interest  and  a  part  of 
tt  pnncpal,  leaving  the  notes  in  suit  for  the  balanc  J 

It  IS  unnecessary  to  detail  the  evidence.  The  jury  foui.^ 
orthe  defendant.  Plaintiff  moved  for  a  new  trialf  o^'^tht 
following  among  other  grounds:  ® 

(1.)  Because  the  court  refused  to  strike  the  plea,  on  -rnr^ 
uon, on  the  ground  that  the  defence  set  up  was  barrod  1?' 
the  statute  of  limitations.  *rro<i  l>y 
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(2.)  Because  the  court  refused  to  charge,  as  requested, 
"  that  if  the  third  note  of  the  original  series  for  $1,136.00 
was  originally  valid  for  $800.00  only,  with  seven  per  cent 
interest  thereon,  and  the  balance  usurious,  and  if  after- 
wards, to-wit,  at  the  time  of  the  giving  of  the  notes  here 
sued  on,  there  was  a  settlement  and  accounting  between 
the  parties,  and  if  said  large  note  was  taken  into  consider- 
ation as  a  note  for  $1,136.00,  and  payments  previously 
made  and  then  made  applied  to  it  as  a  note  for  that 
amount,  namely,  $1,136.00,  and  if  thereon,  by  the  inten- 
tion of  the  parties,  such  payments  were  applied  to  such 
part  of  such  note  which  was  usurious  as  well  as  that  which 
was  not  so,  then  I  charge  you  that  a  failure  to  sue  for  or 
plead  such  payment  or  payments  within  six  months  there- 
after, would  be  a  bar  by  limitation  of  any  right  to  set  the 
same  up  here  by  the  Franks  as  a  defence  ih  this  action." 
(3.)  Because  the  court  charged  as  follows :  "  If  there  had 
been  payments  made  on  such  previous  note,  and  these  pay- 
ments had  been  sufficient  to  discharge  principal  and  law- 
ful interest  due  on  that  note,  and  no  other  consideration 
entered  into  these  notes  sued  on  except  the  usury  due  on 
the  first  note,  then  it  would  be  your  duty  to  find  for  the 
defendant." 

(4.)  Because  the  court  charged  as  follows:  "If  pay- 
ments were  made  on  the  first  note,  the  law  would  apply 
that  first  to  the  extinguishment  of  the  lawful  interest  due 
on  that,  and  next  to  the  principal,  and  if  they  were  made 
sufficient  to  extinguish  the  lawful  principal  and  interest 
due  on  the  first  note,  after  first  taking  the  usury  from  the 
first  note  (if  there  was  any  in  it),  and  the  notes  sued  on 
were  given  for  the  usury,  then  they  would  bo  void,  and 
plaintifi*  could  not  recover." 

(5.)  Because  the  court  failed  to  submit  specifically  to' 
the  jury  the  payment  concerning  which  the  evidence  was 
conflicting,  but  submitted  the  question  of  payments  made 
altogether. 
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HiLLTEB  &  Bbother,  for  plaintifi  in  error. 
Marshall  J.  Clarke,  for  defendant. 

HaUj,  Justice. 

The  question  in  this  case  was,  whether  the  notes,  the 
foundation  of  this  suit,  were  without  any  consideration  to 
support  them.  They  were  given  in  settlement  of  a  loan 
at  usurious  rates  of  interest.  The  defendant  contended 
that  they  were  for  a  balance  claimed  to  be  due  on  this 
original  transaction  that  she  had  paid  the  entirie  amount 
of  the  loan,  together  with  the  lawful  interest  due  thereon. 
The  plaintiff  insisted  that  the  original  contract  was  purged 
of  the  usury,  and  that  these  notes  were  given  for  the  balance 
found  to  be  due  when  this  had  been  done,  including  cer- 
tain fees  and  costs  which  had  been  paid  to  an  attorney, 
who  had  instituted  proceedings  to  collect  the  original  debt. 
It  did  not  appear  that  the  defendant  had  recognized  her 
liability  for  this  latter  snm  previous  to  the  time  the  pres- 
ent notes  were  given,  dr  that  she  had  in  any  manner  un- 
dertaken to  pay  it,  or  was  legally  liable  therefor.  It  was 
admitted  that  there  was  usury  in  the  origina]  contract. 
The  evidence  as  to  the  consideration  of  these  notes  was 
indirect  conflict,  and  appears  to  have  been  pretty  evenly 
balanced,  with  perhaps  a  preponderance  in  favor  of  de- 
fendant's account  of  the  matter.  It  seems  that  these  three 
notes,  given  for  the  first  loan,  were  payable  at  different 
times;  that  the  first  note  that  fell  due  was  paid  and  de- 
livered to  the  maker;  that  at  the  same  time  a  large  credit 
was  placed  on  the  second  note ;  that  at  different  times  two 
other  credits  were  niade  on  this,  and  the  remaining  note, 
two  hundred  dollars  at  one  time  and  four  hundred  and 
'  twenty-five  dollars  at  another  time;  and  that,  when  the 
notes  sued  on  were  given,  two  hundred  dollars  were  paid 
in  cash.  There  was  no  direction  as  to  how  these  various 
payments  should  be  appropriated.  They  were  not  paid 
under  any  express  contract  to  keep  down  interest  or  to 
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satisfy  the  usury  charged.  The  plaintiff  insisted  that  the 
payments  were  made  to  satisfy  the  usury,  and  that,  as  more 
than  six  months  had  elapsed  before  this  defence  was  set 
up  to  the  present  sflit,  the  claim  that  the  note  was  usurious 
was  barred  by  the  statute  of  limitations.  The  court  was 
requested  to  charge  the  jury  to  that  effect,  but  declined 
so  to  do,  and  charged  that  directly  the  reverse  of  this  was 
the  law. 

Both  the  refusal  to  charge  as  requested,  and  the  charge 
as  given,  were  proper  under  the  law.  60  Ga.j  665; 
42  lb.,  451  ;  Code,  §2794 ;  22  Oa,,  193 ;  57  /A.,  438 ;  54 16., 
190.  This  last  case  is  in  point  as  to  the  division  of  the 
debts  into  separate  notes.  The  statute  of  limitations  relied 
upon  to  defeat  this  defence  is  alone  applicable  to  suits 
brought  to  recover  usury  which  has  been  paid,  or  to  a  set- 
off claiming  such  a  demand ;  and  the  case  relied  upon  by 
plaintiff,  64  Oa,j  510,  as  opposed  to  this  view,  sustains  it, 
as  will  be  evident,  when  reference  is  had  to  the  decision 
in  61  G^a.,  38,  cited  by  the  court  as  governing  that  case. 

It  is  insisted  that  the  charge  was  erroneous  as  to  the 
credits,  because  that  there  was  no  contest  as  to  any  of 
them,  except  one,  and  that  this  should  have  been  distin- 
guished from  the  others,  and  the  charge  should  have  noted 
that  distinction,  and  should  not  have  submitted  to  the  jury 
to  pass  upon  the  entire  amount  and  number  of  these 
credits,  without  directing  their  att-ention  specially  to  the 
question  made  upon  this  one.  The  record  does  not  show 
that  any  such  point  was  made  or  decided  by  the  court  be- 
low ;  indeed,  it  is  apparent  that  such  was  not  the  case,  and 
it  is  scarcely  necessary  to  remark,  that  it  is  not  properly 
here  for  determination  on  this  writ  of  error. 

Judgment  affirmed. 


SEPTEMBER  TERM,  1883.  558 

Silyey  ««.  The  Stats  of  Oeoigla. 


SiLVEY  VS.  The  State  op  QEORaiA. 

1.  "Where  it  was  shown  to  the  court,  in  a  criminal  case,  that  the  Jury 
who  were  charged  therewith  had  dispersed,  the  onu$  was  on  the 
state  to  sbov;  tliat  the  accused  had  sustained  no  injnry  thereby. 
The  state  failing  in  this,  the  verdict  was  a  nullity,  and  should  not 
have  l)een  received,  or  if  received,  should  have  been  set  aside  by 
the  court. 

2.  The  fact  that,  before  dispersing^  the  jury  agreed  upon  a  verdict, 
reduced  it  to  writing  and  left  it  with  their  foreman,  did  not  show 
that  the  accused  was  not  injured.  8ucii  a  writing  was  not  a  ver- 
dict, but  a  mere  resolution,  which  it  was  in  the  power  of  the  jury 
to  alter  or  change  at  any  time  before  it  was  delivered  into  court. 

VBbriuury  2,  18SC 

Criminal  Law.  Jurors.  Verdict.  Practice  in  Superior 
Court  Before  Judge  Hammond.  Fulton  Superior  Court. 
ApHI  Term,  1883. 

Eeported  in  the  decision. 

Van  Epps,  Calhoun  &  King;  D.  P.  Hill  &  Son,  for 
plaintiff  in  error. 

6.  H.  Hill,  solicitor  general,  for  the  state. 

Blandford,  Justice. 

The  plaintiff  in  error  was  indicted  for  the  offence  of  an 
assault  with  intent  to  murder.  After  the  testimony  had 
been  delivered,  the  arguments  of  counsel  (made),  and  the 
jury  charged  with  the  ciase  by  the  court,  the  officers  in  charge 
of  the  jury  permitted  six  of  them  to  withdraw  and  sepa- 
rate from,  and  go  to  their  homes ;  the  others  remained  in 
the  room,  but  were  suffered  to  go  to  and  return  at  will 
from  the  water-closet ;  one  of  the  jurors  separated  himself, 
and  by  himself  went  to  an  engine  house.  One  of  the 
jurors  asked  a  bailiff  what  the  practice  was,  when  the  jury 
had  agreed  upon  a  verdict;  lie  told  him  that  they  could 
write  it  out,  give  it  to  the  foreman,  and  could  go  home. 
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About  nine  o'clock,  the  jury  agreed  upon  a  verdict,  which 
was  written  out,  and  given  to  the  foreman,  after  which  the 
jury  dispersed,  as  above  stated.  The  next  morning,  the 
court  caused  the  jury  to  be  assembled  in  their  room,  and 
caused  them  to  be  brought  before  the  court,  when  the  court 
commenced  to  purge  the  jury,  which  elicited  the  facts  be- 
fore stated,  and  further,  that  the  jury  had  not  talked  with 
any  one  about  their  verdict ;  but  the  investigation  failed  to 
show  what  was  said  in  their  presence  and  hearing  about 
the  case,  and  this  was  made  manifest  in  the  case  of  the 
juror  Watts.  The  jury  then  returned  their  verdict,  which 
was  received  by  the  court  over  the  objections  of  defend- 
ant, and  defendant  moved  to  set  aside  said  verdict.  The 
court  refused  the  motion,  and  defendant  excepted. 

When  it  was  shown  to  the  court  that  the  jury  who  were 
charged  with  the  case  had  dispersed,  the  onus  was  on  the 
state  to  show  that  the  accused  had  sustained  no  injury 
thereby.  If  the  state  fails  in  this,  the  verdict  is  a  nullity, 
and  should  not  be  received ,  or  if  received,  should  be  set 
aside  by  the  court.  5  Oa.,  150;  14  lb.,  15;  45  7J.,  282; 
68  /i.,  760. 

In  this  case,  the  purgation  fell  short  -of  showing  that  the 
accused  had  not  been  damaged. 

The  agreement  by  the  jury  to  find  a  verdict  in  a  certain 
way,  and  the  reducing  the  same  to  writing  and  dehvery 
to  the  foreman,  was  not  a  verdict,  but  a  mere  resolution, 
which  it  was  in  the  power  of  the  jury  to  alter  or  change 
at  any  time  before  the  same  was  delivered  into  court,  so 
that  the  argument,  or  much  of  it,  that  the  accused  was  not 
hurt  by  the  separation  of  the  jury,  because  they  had  agreed 
npon  and  signed  a  verdict  before  the  separation,  is  without 
foundation.  The  irregularities  and  misprisions  of  the 
jury  in  this  case  were  many,  and  called  for  the  exercise  of 
the  punitive  power  of  the  court.  The  right  of  trial  by 
jury  is  one  of  the  dearest  and  most  sacred  rights  of  free- 
men, and  courts  cannot  guard  it  with  too  much  jealousy. 
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The  jury  should  not  only  be  free  from  fault,  but  the  ap- 
pearance of  evil  should  be  avoided. 
Judgment  reversed. 


Huff  vs.  Markham. 

A  coart  of  equity  will  not  interfere  with  the  remedies  provided  lor 
landlords  to  collect  their  rent  and  to  recover  the  premises  from 
delinquent  tenants,  as  contained  in  sections  4077  to  4081  of  the 
Ck)de,  except  in  extraordinary  cases,  to  prevent  fraud  and  irrepar- 
able injury  or  damage.    Sueh  a  case  is  not  presented  here. 

FebniU7  2,  I8B4. 

Landlord  and  Tenant.  Injunction.  Equity.  Before 
Judge  Hammond.  Fulton  Superior  Oourt.  April  Term, 
1883. 

Huff  filed  a  bill  against  Markham,  alleging,  in  brief, 
that  he  had  leased  a  hotel  from  Markham,  who  had  vio- 
lated the  agreements  made  in  such  lease,  and  had  failed  to 
make  necessary  improvements  and  repairs,  causing  an  ex- 
penditure of  large  sums  by  complainant ;  that  the  defend- 
ant had  talked  among  the  guests  and  others  having  busi- 
ness relations  with  complainant,  injured  his  credit  and 
business,  and  by  his  wrong  conduct  rendered  complainant 
unable  to  pay  the  rent  as  it  fell  due ;  that  defendant  had 
sued  out  a  warrant  to  dispossess  him,  though  on  an.  ac- 
counting, defendant  was  in  fact  largely  indebted  to  him  ; 
that  he  had  offered  to  return  the  hotel  to  defendant,  if  a 
reasonable  allowance  should  be  made  for  his  improve- 
ments, etc.,  but  this  had  been  refused;  that  he  also  souglit 
to  transfer  his  lease,  and  effected  a  sale  of  it  with    the 
assent  of  defendant,  but  the  latter  subsequently  withdrevr 
his  assent,  and  prevented  the  consummation  of  the  agree- 
ment   An  account  and  settlement  of  all  matters  bet-ween 
the  parties,  and  an  injunction  to  prevent  interference  ^with 
complainant's  possession,  were  prayed. 
V 71-36 
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The  injunction  was  refused,  and  the  case  was  carried  to 
the  Supreme  Court,  and  decided  at  the  February  Term, 
1883,  where  it  will  be  found  reported  (see  70  6a.,  284). 
On  the  return  of  the  remitter,  the  bill  was  amended  by 
alleging  that  the  defendant  had,  since  the  decision  of  the 
Supreme  Court,  begun  another  proceeding  to  evict  him  as 
a  tenant  holding  over ;  that  other  like  proceedings  were 
anticipated,  thus  causing  a  multiplicity  of  suits  and  dam- 
age to  the  business  before  the  issues  could  be  determined; 
that  defendant  will  claim  m  such  actions  double  rent 
against  complainant,  if  he  can  recover  any  at  all ,  that  in- 
juries have  continued  to  accrue  from  the  failure  of  defend- 
ant to  repair,  et<3.,  as  he  was  bound  to  do,  since  the  filing 
tof  the  bill.     The  prayer  was  for  a  consolidation  of  the 
cases  and  a  determination  of  all  the  issues  at  once,  and 
for  injunction  to  restrain  defendant  from  prosecuting  his 
proceedings  to  dispossess  claimant 
'    A  general  demurrer  was  filed  to  the  bill,  for  want  of 
equity,  because  there  was  a  common  law  remedy,  because 
the  bill  was  inconsistent,  contradictory  and  uncertain,  did 
not  offer  to  pay,  give  security  or  place  the  parties  in  statu 
quo^  and  sought  to  join  both  an  action  for  breach  of  con- 
tract and  one  for  tort.     Thare  was  also  a  special  demurrer 
to  that  part  of  the  bill  praying  for  an  injunction.     The 
court  sustained  the  demurrer  and  dismissed  the  bill,  and 
complainant  excepted. 

(Another  case  between  these  parties,  growing  out  of  this 
lease  of  the  hotel,  and  the  contest  arising  thereunder,  on 
fa  bill  in  the  superior  court  of  Bibb  county,  will  be  found 
reported  at  the  present  term,  and  also  at  the  February 
term,  18S4,  of  the  Supreme  Court.) 

Lyon  &  Grbsham  ;  W.  A.  Hawrinb  ;  F.  J.  M.  Daly,  for 
plaintiflf  in  error. 

Abboit  &  G&at;  £.  N.  Bboyles,  for  defendant. 
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Blajidfobd,  Justice. 

A  court  of  equity  will  not  interfere  with  the  remedies 
provided  for  landlords  to  collect  their  rents  and  to  recover 
their  premises  from  delinquent  tenants,  as  set  forth  in 
§§4077  to  4081  of  the  Code  of  this  state ;  except  in  extra- 
ordinary cases,  to  prevent  fraud  and  irreparable  injury  or 
damage. 

The  case  presented  by  the  plaintiff  in  error  in  his  bill 
does  not  come  within  the  exception  stated  in  the  above 
rule;  for  aught  that  appears  by  the  allegations  in  the 
plaintifTs  bill,  he  has  a  full,  complete  and  adequate  rem- 
edy at  common  law. 

The  case  of  Sail  vs.  Bell^  42  Ga.^  179,  fully  covers  and 
controls  this  case.  When  the  present  case  was  before  this 
court,  at  the  September  Term,  1882,  the  case  of  Hall  vs. 
Bell^  cited,  was  quoted  very  fully,  and  approved  by  the 
court  in  the  decision  then  rendered.  We  conclude  that  the 
decision  referred  to  is  conclusive  and  decisive  of  this  case. 

The  decree  of  the  court,  sustaining  the  demurrer  to 
plaintiff's  bill,  and  dismissing  the  same,  is  affirmed. 

Judgment  affirmed. 


Nutting  vs.  Hill  et  ah^  assignees. 

1.  Where  an  action  was  brought  upon  a  negotiable  instrument  by 
the  holders  thereof,  who  alleged  that  they  were  assignees  of  a 
certain  bank,  these  words  were  surplusage  or  mere  words  of  de* 
Bcription,  and  a  plea  of  nul  tiel  corporation  to  such  an  action  was 
demurrable. 

2.  By  the  acts  of  1870  and  1872  the  Citizens'  Bank  of  Georgia  was 
duly  incorporated  and  chartered. 

3.  Where  to  a  suit  on  a  promissory  note  by  certain  plaintiffs,  who 
alleged  themselves  to  be  the  assignees  of  a  bank,  a  plea  of  set-off 
was  filed  to  the  effect  that  certain  persons  had  been  depositors  in 
the  bank  of  which  the  plaintiffs  were  assignees  and  receivers,  and 
that,  after  the  assignment  and  before  the  bringing  of  this  suit,  they 
transferred  to  defendant  for  value  their  claim,  such  plea  was  de- 
murrable, it  nowhere  being  alleged  that  the  assignees  took  with 
notice. 

Febmary  2, 1884. 
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Corporations.  Banks.  Actions.  Pleadings.  Assignees. 
Before  Judge  Clark.  City  Court  of  Atlanta.  June 
Term,  1883. 

Hill  et  al,  assignees,  brought  complaint  in  the  statatoiy 
form  against  J.  F.  Nutting,  as  principal,  and  W.  H.  Nutting 
et  aL^  as  indorsers,  on  two  promissory  notes.  The  declara* 
tion  began  as  follows :  "  The  petition  of  Lodowick  J.  Hill 
and  William  S.  Thomson,  who  sue  as  the  assignees  and  re- 
ceivers of  the  Citizens'  Bank  of  Georgia,  showeth "  that 
the  defendants  are  indebted  to  them,  etc.  The  copy  notes 
attached  to  the  declaration  were  signed  by  J.  F.  Nutting, 
payable  to  W.  H.  Nutting  or  order,  and  indorsed  by  W. 
H.  Nutting  and  Stephens  &  Flynn.  Defendant  W.  H. 
Nutting  pleaded  nul  tiel  corporation  and  set-off,  as  stated 
in  the  decision.  On  demurrer,  these  pleas  were  stricken; 
a  verdict  and  judgment  were  rendered  for  the  plaintiffs, 
and  defendant  excepted. 

W.  K.  Browh  ;  W.  I.  Heyward,  for  plaintiff  in  error. 

Candler  &  Thomson,  for  defendants. 

Blandford,  Justice. 

The  defendants  in  error  bronght  their  action  upon  a 
promissory  not^  against  the  plaintiff  in  error,  in  which 
they  alleged  that  they  were  assignees  and  receivers  of  the 
Citizens'  Bank.    The  defendant  pleaded,  first,  nul  tiel  cor- 
poration.    Second,  set-off,  in  which  plea  of  set-off  it  was 
alleged,  "  that  said  plaintiffs  are  justly  indebted  to  him 
in  the  sum  of  $239.63,  for  money  originally  deposited  in 
said  Citizens'  Bank  by  Brumby  &  Bro.,  Cleaton  &  John- 
son and  Joseph  Kerwood,  all  of  which  is  evidenced  by  the 
books  of  said  bank,  of  which  bank  plaintiffs  are  assignees 
and  receivers.  Said  parties,  depositors  as  aforesaid,  for  a  val- 
uable consideration,  some  time  after  the  assignment  made 
by  said  bank,  did  transfer,  sell  and  assign  their  several 
claims  unto  defendant,  before  the  bringing  of  any  action 
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against  him  by  plaintiffs.''  These  pleas  were  demurred 
to  by  the  plaintiffs,  the  demuiTe^  was  sustained  and  the 
pleas  stricken  by  the  court,  and  this  is  excepted  to  and 
error  assigned  thereon. 

The  demurrer  was  properly  sustained  to  both  pleas. 
The  plea  of  nul  tiel  corporation  had  nothing  to  rest  upon ; 
first,  because  the  action  was  brought  upon  a  negotiable 
instrument  by  Hill  and  Thomson,  who  alleged  that  they 
were  assignees,  etc.,  and  these  words  were  surplusage, 
words  merely  of  description ;  and  further  by  the  acts  of 
1870  and  1872,  the  Citizens'  Bank  was  duly  incorporated 
and  chartered. 

The  demurrer  to  the  set-off  was  properly  sustained ;  it 
nowhere  alleged  that  Hill  and  Thomson  were  assignees  with 
notice,  or  that  they  were  not  bona  fide  assignees  without 
notice.     Code,  §2244,  is  decisive  of  this  question. 

The  judgment  is  affirmed. 


West  et  al.  vs.  CoLQunr,  governor. 

[Blandford,  Justice,  being  dlaqoAllfied,  did  not  preride  in  this  cm».] 

Where  one  has  been  arrested  and  given  bond  to  answer  for  a  criiuiiial 
offence,  the  sureties  on  such  recognizance  ore  not  dihrhui>;cMi  by 
the  subsequent  arrest  of  their  principal  on  another  ciiarj;^,  hikI  tUc 
giving  of  a  bond,  with  other  sureties,  to  answer  therefor.  Ji  tut* 
state  should  keep  him  in  continued  custody,  so  as  to  leucltT  ii..- 
production  easy  for  it,  but  impossible  for  the  Bureti**«,  tlity  w.*ui«. 
be  relieved;  but  the  mere  temporary  restraint  prior  to  th*  i.'i\u«j' 
of  the  second  bond  would  not  work  a  discharge. 

October  9,  1S88. 


Criminal  Law.     Bail.     Principal  and  Suk^in 
Judge  Willis.    Taylor  Superior  Court .    Apn  flu 

Reported  in  the  decision. 

A.  A.  Carson;  J.  n.  Holsey;   W.  »*^     v 
for  plaintiffs  in  error. 


i**     .*i 
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T.  W.  Grimes,  solicitor  general,  by  J.  M.  McNeill,  for 
defendant. 

Jackson,  Chief  Justice. 

The  single  question  which  this  record  makes  is,  whether 
the  sureties  on  a  recognizance  to  produce  the  body  of  the 
prisoner  to  answer  for  one  oflFence  are  discharged  by  a  eub- 
sequent  arrest  on  another  offence,  and  recognizance  with 
different  sureties  for  appearance  thereunder  ? 

In  Buffington  vs.  Smithy  governor^  58  Oa.^  341,  this  court 
held  that  where  the  state  held  the  principal  in  her  peni- 
tentiary, she  could  not  forfeit  the  bond  of  the  sureties  to 
produce  his  body  to  answer  another  indictment,  for  the  ob- 
vious reason  that  she  alone  could  produce  him  and  tiy  him, 
if  she  wished  to  do  so.  But  this  question  is  quite  different 
from  that  then  decided.  Of  course,  if  the  state  already 
has  the  man  in  her  power,  she  cannot  make  another  pro- 
duce him ;  nor  can  she,  with  any  sort  of  justice,  make  that 
other  pay  her  for  not  doing  what  she  can  easily  do,  but  the 
other  cannot  do  at  all.  But  the  question  here  is,  whether, 
when  two  sets  of  sureties  on  two  several  recognizances  or 
bonds,  for  two  distinct  offences,  obligate  themselves  to  pro- 
duce the  defendant  to  answer  each  several  offence,  and  one 
offence  is  committed  after  tho  other  bond  has  been  taken, 
and  the  defendant  is  arrested  thereunder,  and  new  bond  or 
another  bond  is  given  on  the  second  arrest,  for  the  second 
offence,  the  question  is,  I  repeat,  whether  in  such  a  case 
the  first  sureties  are  discharged  by  the  second  arrest  for  a 
different  offence  and  the  bail  thereon  ? 

Certainly  no  such  ruling  has  been  made  by  this  court 
to  that  effect,  nor  are  we  aware  of  any  case  in  the  English 
or  American  courts  to  that  extent.  It  would  be  strange  if 
any  American  court  should  so  hold,  because  the  nght  to 
give  bail  on  reasonable  terras  is  a  right  guaranteed  by  the 
constitution  of  the  United  States,  in  Article  VIII  of  the 
amendments   to  that  constitution.      Code,   §5313.     The 
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same  right  is  guaranteed  in  the  IXth  paragraph  of  the  bill 
of  rights  in  the  Georgia  constitution.     Code,  §5001. 

The  meaning  of  these  fundamental  provisions  in  the  or- 
ganic laws  of  the  American  Union  and  of  this  state  is,  that 
a  party  accused  of  any  and  every  bailable  oflfence  shall 
have  the  inestimable  privilege  of  giving  security  for  his 
attendance  at  court,  and  shall  not  be  imprisoned,  if  he  can 
give  security  in  a  reasonable  sum  of  money  for  his  appear- 
ance. The  guarantee  is  not  that  he  may  give  such  securi- 
ty for  one  or  for  two  offences,  but  for  every  offence  he  may 
commit,  so  long  as  he  has  friends  who  are  willing  to  bind 
themselves  and  their  property  to  assure  his  presence  for 
trial.  But  if  the  re-arrest  and  the  new  trial  on  a  gecond 
offence  discharged  the  sureties  on  the  first  bond,  no  court  or 
sheriff  or  other  ofiicer  of  the  law  could  ever  permit,  in  jus- 
tice to  the  state,  a  second  bond  which  would  thus  annihi- 
late the  first.  Especially  would  he  not  do  so,  if  the  first 
were  a  bond  to  answer  for  a  heinous  offence,  in  a  corre- 
spondingly large  sum  of  money  as  penalty,  and  the  second 
in  a  trifling  bond,  for  a  trivial  offence. 

Nor  is  the  answer  a  good  one,  that  the  oflScer  must  bring 
all  parties  before  him  and  renew  all  the  bonds  by  having 
all  the  sureties  before  him.  Such  proceeding  would  take 
time ;  sureties  might  be  scattered,  and  before  they  could 
all  be  got  together,  the  defendant  would  be  in  jail,  and  his 
conPtitutional  right  would  be  annulled  to  the  extent  of 
that  imprisonment.  If  it  be  answered  again,  that  no  officer 
dare  delay  accepting  bail  when  tendered  under  these  con- 
stitutional provisions,  and  the  right  to  give  bail  would  still 
exiBt  in  full  force  and  be  unimpaired,  then  see  how  disas- 
trous the  operation  would  be  for  the  interests  of  the  state 
and  the  people.  Whenever  one  was  bailed  to  answer  for 
a  grave  crime,  in  a  heavy  penalty,  all  he  would  have  to  do 
would  be  to  commit  a  light  offence  and  give  bail  to  answer 
that  in  a  small  sum — for  it  must  not  be  excessive,  under 
the  constitutions,  but  proportionate  to  the  offence — and, 
ipso  factOj  the  bail  for  the  grave  offence  are  discharged, 
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and  the  principal  is  beyond  seas,  having  only  to  pay  a 
small  trifle.     The  law  is  sense,  and  this  result  is  nonsen^^. 
It  cannot  be  law,  any  more  than  nonsense  can  be  sense,  so 
far  as  the  American  and  Georgia  constitutions  are  of  force. 
When  the  bail  agree  to  produce  their  principal  at  court, 
they  do  so  in  full  view  of  the  fact,  that  the  principal  may 
commit  anotlier  oflfence,  and  may  give  bail  for  that,  under 
another  arrest ;  and  that,  because  they  have  agreed  to  pro- 
duce his  body  to  answer  for  the  first  offense,  the  state  does 
not  bargain  with  them  not  to  arrest  him  if  he  sins  again, 
and  then,  that  her  highest  law  guarantees  to  him  the  right 
to  give  other  bail  to  answer  that.    The  state  does  an  act 
perfectly  lawful,  when  she  so  arrests  him  for  a  second 
offence.     If  she  should  keep  him  in  her  own  custody,  of 
course  the  bail  in  the  first  case  would  be  discharged ;  be- 
cause she  could  produce  him,  but  they  could  not;  and  it 
would  be  against  all  reason  to  punish  the  sureties  for  what 
she  did,  and  by  so  doing  prevent  them  from  keeping  their 
bargain  with  her,  and  when  all  reason  for  the  bail  ceased, 
because  she  had  the  man  in  her  own  jail  or  her  own  peni- 
tentiary. But  when,  under  a  right  the  man  exercised,  other 
people  had  enough  faith  in  him  to  bail  him  for  another 
offence,  to  be  answerable  to  court,  then  two  sets  of  sureties 
contract  with  the  state  to  produce  him  for  two  offences. 
If  they  conflict,  and  one  is  tried  and  imprisoned  by  the 
state,  then,  as  in  Buffington^s  case^  the  sureties  are  dis- 
charged, because  the  state  has  the  principal  in  her  own 
custody,  and  can  produce  him  and  try  him  on  the  other 
offence,  if  she  wishes  to  do  so.  And  whichever  case  is  tried 
first,  if  it  result  in  imprisonment,  the  sureties  for  the  other 
are  discharged  ;  but  so  long  as  the  state  has  not  the  man  in 
her  custody,  the  bail  in  each  case  is  bound-.    The  mere  ar- 
rest, discontinued  by  the  bail  in  the  second  case,  does  not 
annul  the  firs^  bond.  The  moment  the  principal  is  released 
on  other  bail,  that  bond  is  operative  again.     Momentarily 
it  may  have  been  stunned  by  the  second  arrest,  and  would 
remain  insensible  as  long  as  that  arrest  lasted,  but  the  in- 
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slant  the  principal  breathed  free  breath  again,  under  the 
great  constitational  guarantees  of  easy  bail,  that  which  he 
ga^e  before  to  be  free  revives  by  the  new  breath  of  the 
second  bail,  and  as  both  gave  him  liberty,  both  are  bound 
for  the  exercise  of  that  liberty,  on  the  terms  each  bargained 
for '  and  nothing  short  of  the  continued  custody  of  the  state 
can  relieve  either,  and  that  only  so  long  as  it  continues. 
Neither  oi  the  cases  cited  by  plaintiff  in  error  conflicts  with 
these  views.  27  Ga.j  311,  was  bail  on  civil  process,  and 
actual  imprisonment  worked  the  discharge  of  the  sureties ; 
34  6a.j  25  and  206  were  cases  where  the  principals  were 
in  the  military  service  during  the  war,  and  540  of  the  same 
was  where,  slavery  having  been  abolished,  the  master  was 
relieved  as  bail  for  his  former  slave  24  American  Reports, 
26,  is  the  case  of  imprisonment  of  the  principal  under  the 
military  of  the  United  States.  In  •32  American*  the  prin- 
cipal was  imprisoned  in  another  county  for  another  offence. 
It  is  a  Texas  case,  just  like  the  Buffington  case  in  this  state, 
supra.  In  44  Texas,  11,  i3  the  case  of  a  second  arrest  and 
new  bail  on  the  same  indictment 
Judgment  affirmed.  ^ 

^Bce8ZAiii.B..67L 


Lowe,  trustee,  vs.  Holbrook,  trustee. 

The  unanthorized  ase  of  the  premises  of  another  in  putting  trash, 
filth  and  garbage  upon  the  same,  in  such  a  manner  as  to  interfere 
constantly  with  thek  reasonable  and  unimpeded  use  by  the  owner, 
and  to  occasion  him  hurt,  annoyance  and  damage,  in  addition  to 
being  a  nuisance,  is  a  continuing  trespass,  which  may  be  irrepar- 
able in  damages ;  and  whether  the  wrong-doer  is  insolvent  or  not, 
these  repeated  acts  may  give  rise  to  a  multiplicity  of  suits.  To 
avoid  these  consequences,  or  for  other  reasons  which  may  ezist, 
a  court  of  equity  may  interpose  by  injunction. 

(a.)  That  one  of  two  joint  owners  permitted  a  party  wall  to  be  erec* 
ted  with  certain  windows  left  open  in  it,  was  not  alone  sufficient 
to  show  that  he  licensed  the  wrongful  use  of  such  windows  to  his 
injury,  or  estop  him  from  seeking  to  remove  or  restrain  such  wrong 
and  damage. 
February  2,  188i. 
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Nuisance.  Trespass.  Damages.  Injunction.  Before 
Judge  Hammond.  Fulton  County.  At  Chambers.  August 
28, 1883. 

Holbrook,  trustee,  filed  his  bill  against  Lowe,  trustee, 
alleging,  in  brief,  as  follows:     Complainam:  and  defend^ 
ant  are  owners  of  adjoining  lots,  on  which  are  houses 
which  were  built  two  stories  high,  with  a  party  wall  be- 
tween them.    Afterwards,  defendant  added  another  story 
to  his  building,  making  it  three  stories  high,  and  resting 
the  wall  partly  on  his  side  and  partly  on  complainant's. 
This  was  done  voluntarily  by  him,  and  he    cut  several 
windows  in  the  wall,  overlooking  the  roof  of  complainant's 
store.    From  these,  filth,  trash  and  refuse  matter  were  con- 
stantly  thrown  on  complainant^s  roof,  corroding  the  tin 
with  which  it  was  covered,  stopping  the  gutters,  and  caus- 
ing damages  to  his  tenants,  to  which  complainant  is  com- 
pelled to  respond,  and  injuring  the  value  of  his  property. 
Complainant  notified  defendant  to  close  these  windows 
and  cease  the  use  of  them,  and  upon  this  being  refused, 
he  erected,  in  front  of  them,  on  his  own  side,  a  wooden  wall 
or  fence  covered  on  one  side  with  tin  as  a  protection  against 
such  nuisances,  and  also  against  the  danger  of  fire  which 
is  greatly  increased  by  the  windows.    Defendant  is  pro- 
ceeding to  cut  down  this  obstruction  or  wall.     The  dama- 
ges are  of  constant  and  repeated  occurrence,  and  cannot 
be  estimated  in  one  suit,  but  will  require  a  multiplicity  of 
suits.    The  prayer  was  for  an  injunction  to  prevent  inter- 
ference with  the  wall  erected  by  him,and  with  his  premises. 

Defendants  answer  set  up  that  he  had  erected  the  wall 
and  left  the  windows  with  the  knowledge  of  complainant, 
and  without  objection  from  him;  that  he  had  arranged  the 
whole  interior  of  his  building  with  reference  to  the  light 
and  ventilation  so  afforded:  that  it  would  cost  about 
$500.00  to  alter  this  arrangement .  that  he  had  offered  to 
put  grates  on  his  windows  so  as  to  prevent  the  throwing 
of  trash,  etc.,  on  complainant^s  roof,  but  complainant  had, 


SEPTEMBER  TERM,  1883.  565 

Lowe,  tnist«e,  vs.  Holbrook,  trustee. 

^ —  —  ^  ■     .     ■■—    ..      ■  ■      ^  ■       ■       ■  — ■  ■  ■-  ^^m^m 

at  night  or  early  in  the  morning,  put  up  a  plank  wall  or 
obstruction  covered  with  tin,  which  rested  on  his  roof  and 
leaned  against  the  higher  wall ;  that  this  was  done  to  an- 
noy defendant ;  that  he  knows  nothing  of  any  damage  to 
complainant ;  that  complainant  was  estopped  from  com- 
plaining of  defendant's  windows ;  and  that  if  they  could 
now  be  closed  up,  complainant  should  be  required  to  pay 
for  half  ihe  wall  and  also  the  expense  caused  to  defendant 
by  the  necessity  of  re-arranging  the  interior  of  his  building. 
On  the  hearings  the  iniunction  was  granted,  and  defend- 
ant excepted. 

W.  I.  Hbyward  ;  J.  B.  R^wiisrE.  for  plaintiff  in  error: 

Juuus  L-  Brown  ;  W.  D.  Ellis,  by  Drief,  for  defendant. 

Hall,  Justice. 

The  jurisdiction  of  equity  to  arrest  a  nuisance  about  to 
be  erected  or  commenced,  is  unquestionable,  whenever  it 
will  be  irreparable  in  damages,  and  the  consequences  re- 
sulting therefrom  are  not  merely  possible,  but  to  a  reason- 
able degree  certain.     Code,  §3002. 

The  unauthorized  use  of  the  premises  of  another,  in 
putting  txash,  filth  and  garbage  upon  the  same,  in  such  a 
manner  as  to  interfere  constantly  with  their  reasonable 
and  unimpeded  use  by  the  owner  and  to  occasion  him 
hurt,  annoyance  and  damage,  in  addition  to  being  a  nui- 
sance, is  a  continuing  trespass,  which  may  be  irreparable  in 
damages,  and  whether  the  wrong  doer  is  insolvent  or  not, 
these  repeated  acts  may  give  rise  to  a  multiplicity  of  suits 
and  occasion  circuity  of  action  ;  and  to  avoid  these  con- 
sequences a  court  of  equity  may  interpose  by  injunction. 
Apart  from  these  instances,  other  circumstances  may  exist, 
which, in  the  discretion  of  the  court,  will  render  a  resort  to 
this  remedial  process  proper.     Code,  §3219. 

The  erection  of  the  party  wall  in  this  instance,  and  the 
windows  left  open  in  it,  are  not  complained  of  as  nuisances 
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or  trespasses  per  ae.    It  is  the  use,  or  rather  the  abuse,  of 
these  openings  that  is  objected  to. 

It  is  hardly  conceivable,  that  the  complainant,  by  allow- 
ing this  wall  to  go  up,  with  the  windows  in  it,  could  have 
licensed  their  use  so  as  to  obstruct  his  gutters  and  cause 
his  roof  to  leak,  to  the  injury  and  damage  of  the  goods 
stored  in  his  building,  and  the  annoyance  and  hurt  of  his 
tenants.     It  would  require  very  clear  proof  to  lead  us  to 
this  conclusion  and  to  authorize  the  application  of  the  doc- 
trine of  equitable  estoppel,  to  prevent  the  removal  or  re- 
straint of  such  wrong  and  damage,  if  indeed  any  thing 
would  justify  it,  as  it  was  contended  by  plaintiff  in  error 
should  be  done.     We  perceive  nothing  in  the  facts  of  this 
case  that  will  raise  even  a  slight  presumption  that  the  de- 
fendant ill  error  ever  sanctioned  or  allowed  the  plaintiff  in 
error  to  use  the  premises  in  any  such  way. 

The  judge  of  the  superior  court,  so  far  from  abusing  his 
discretion  in  ordering  this  temporary  injunction,  has  exer- 
cised it  wisely  and  properly.  The  case  should  go  to  a  jury, 
that  the  various  questions  of  law  and  fact  involved  may 
be  passed  upon  and  settled,  upon  a  full  hearing,  with  all 
testimony  before  the  court,  and  when  the  relief,  if  the 
complainant  in  the  bill  should  be  found  entitled  thereto, 
may  be  properly  adjusted  and  framed,  so  as  to  suppress 
the  mischief  with  as  little  hurt  and  inconvenience  to  either 
of  the  parties  as  may  be  found  essential  to  that  end. 

Judgment  aflBrmed. 


SwANN  et  aL  vs.  Garrett  et  al.j  executors. 

[This  case  was  argued  &t  the  last  term,  but  was  re-argued  at  the  present  term,  bf  | 


order  of  the  court.] 

1.  Where  a  testator  directs  that  his  executors  shall  sell  certain  proi>- 
eny  and  divide  the  proceeds  among  certain  named  legatees,  it  is 
optional  with  such  legatees  to  elect  to  take  either  the  property 
Itself  or  the  money  arising  from  the  sale  thereof.  The  legacy  is  as 
much  of  the  property  as  of  the  proceeds  of  the  sale ;  and  to  allow 
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the  legatees  to  take  the  property,  instead  of  the  money  arising 
from  the  sale,  is  no  violation  of  the  testamentary  scheme. 
2.  A  court  of  equity  has  jarisdlction  and  power  to  elect  for  an  infant 
legatee  where,  upon  due  inquiry,  it  shall  appear  to  be  for  the  in- 
terest and  advantage  of  the  infant,  that  he  shall  take  the  property 
itself  or  its  proceeds.  The  interests  of  all  the  legatees  are  to  be 
consulted  as  well  as  that  of  the  infant 
Jackson,  C.  J.,  dissenting. 

December  4, 1888. 

Wills.  Legacies.  Election.  Equity.  Infants.  Be- 
fore Judge  Hammoih).  Fulton  Superior  Court.  October 
Term,  1882. 

Emma  J.  Swann,  William  W.  Austell,  individually  and 
as  executor  of  Alfred  Austell,  deceased,  and  Leila  0. 
Austell  filed  their  bill  against  James  Swann  and  W.  J. 
Qarrett,  as  executors  of  Alfred  Austell,  and  against  Alfred 
Austell,  Jr.,  and  Swann,  as  his  guardian,  alleging,  in  brief 
as  follows :  In  1878,  Alfred  Austell  made  his  last  will. 
He  died  in  December,  1881,  owing  no  debts.     William 
W.  Austell  and  his  brother-in-law,  James  Swann,  and  W. 
J.  Garrett  were*  appointed  executors,  qualified,  and  are  ex- 
ecuting the  will.     After  various  bequests,  the  will,  by  its 
ninth  item,  directed  the  residue  of  testators  estate  to  be  sold 
or  converted  into  money  by  his  executors,  at  such  times  and 
places  and  under  such  circumstances  as  they  might  deem 
best,  and  the  proceeds  be  equally  divided  between  his 
children,  share  and  share  alike.    The  residue  consists  of 
eight  bonds  of  the  Atlanta  Oity  Brewing  Company,  dated 
December  1, 1881,  for  $1,000.00  each,  due  December  1 
1885,  bearing  eight  per  cent  interest  per  annum,  secured 
by  trust  deed  on  the  property ;  fifteen  bonds  of  North  Caro- 
lina, bearing  four  per  cent  interest ;  eighteen  bonds  of  South 
Carolina,  bearing  six  per  cent  interest ;  four  hundred  and 
six  shares  of  stock  in  the  Atlanta  National  Bank ;  twelve 
hundred  and  fifty  shares  of  the  stock  of  the  Spartanburg, 
Union  and  Columbia  Railroad  Company  ;  and  about  one- 
twenty-third  of  the  Asheville  and  Spartanburg  Railroad 
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Oompany  and  its  property.  These  securities  are  all  desir- 
able and  valuable  as  permanent  and  safe  investments,  and 
if  sold,  the  proceeds  could  not  again  be  so  well  or  profita- 
bly and  safely  invested;  as  permanent  investments,  they 
have  become  more  desirable  since  the  date  of  the  will ; 
they  are  worth  more  and  are  more  desirable  at  their 
market  value  than  any  other  securities  that  could  be 
bought  with  the  money,  and  it  is  to  the  interest  of  all  tbe 
legatees  under  that  item  of  the  will  that  said  property  and 
securities  should  not  be  sold,  but  should  be  divided  in  kind. 
The  prayer  was  that  parties  defendant  be  properly  made, 
and  a  guardian  ad  litem  be  appointed  for  the  minor,  if  his 
interest  should  conflict  with  that  of  his  regular  guardian ; 
that  the  property  be  not  sold,  but  be  divided  in  kind  by 
commissioners  to  be  appointed  for  that  purpose ;  that  the 
executors  be  eiyoined  from  selling  the  property  and  secu- 
rities, and  for  general  relief. 

On  general  demurrer,  the  bill  was  dismissed,  and  com- 
plainants excepted. 

Hopkins  &  Glenn,  for  plaintiff's  in  error. 

N.  J.  Hammond,  for  defendants. 

Blandford,  Justice. 

Alfred  Austell  died,  leaving  his  last  will  and  testament 
By  the  ninth  item  or  clause  of  said  will,  said  testator 
directed  that  all  the  residue  of  his  estate  not  before  disposed 
of  should  be  sold  and  converted  into  money  by  his  execu- 
tors, at  such  time  and  place  and  under  such  circumstances 
as  they  might  deem  best,  and  the  proceeds  be  equally 
divided  between  his  children,  share  and  share  alike.  Tes- 
tator left  four  children  at  his  death,  surviving  him,  three 
of  whom,  the  plaintiff's  in  error,  are  of  full  age,  and  one, 
Alfred  Austell,  Jr.,  who  is  a  minor,  and  who  is  defendant 
in  error. 

The  plaintiff's  in  error  filed  their  bill  against  Alfred 
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Anstell,  Jr.,  and  Wm.  J.  Garrett,  one  of  the  executors  to 
said  will,  in  which  they  allege  that  the  property  constitut- 
ing the  residue  of  testator's  estate,  which  is  directed  to  be 
sold  by  his  executors,  consists  of  certain  shares  of  bank 
stock,  bonds,  and  interest  in  a  certain  railroad  in  South 
Carolina,  etc.;  that  tliis  property  is  very  valuable,  and 
has  increased  in  value  since  the  making  of  testator's  will, 
and  is  desirable  as  a  permanent  investment ;  that  there 
are  no  debts  to  be  paid,  and  no  one  is  interested  in  this 
property  except  the  legatees  under  the  will ;  that  it  will 
be  greatly  for  the  interest  of  all  parties  interested,  not  to 
sell  this  property,  but  that  the  same  be  divided  in  kind 
between  them,  and  they  pray  that  the  same  be  divided  in 
kind,  and  for  general  relief.    To  this  bill  the  defendant, 
Garrett,  demurred,  upon  the  ground  that  there  was  no 
equity  in  the  bill.     The  court  sustained  the  demurrer,  and 
dismissed  the  same.     To  this  decree  the  complainants  ex- 
cepted, and  this  writ  of  error  is  brought  to  review  and 
reverse  the  same. 

1.  Where  a  testator  directs  that  his  executors  shall  sell 
certain  property,  and  divide  the  proceeds  between  certain 
named  legatees,  it  is  optional  with  the  legatees  to  elect  to 
take  either  the  property  itself  or  the  money  arising  from 
the  sale  of  the  same.    Such  a  bequest  is  as  much  of  the 
property  itself  as  of  the  money  arising  from  the  sale  of  the 
same  ;  to  allow  the  legatee  to  take  property  instead  of  the 
money  arising  from  the  sale,  is  no  violation  of  the  testa- 
mentary scheme  of  the  testator ;  the  purpose  of  testator 
is,  that  the  legatees,  who  are  the  objects  of  his  bounty, 
shall  have  his  property,  and  if  this  can  better  be  accom- 
plished by  the  legatees  taking  the  property  itself,  rather 
than  to  have  a  sale  of  the  same  and  taking  money  arising 
from  such  sale,  what  objection  can  be  raised  to  this  course  ? 
The  more  valuable  the  bequest  is,  would  seem  not  to  con- 
flict with  testator's  desires,  but  would  be  in  conformity 
thereto;  so  it  cannot  with  any  reason  be  said  that  this 
course  would  be  violating  or  making  a  new  will  for  the  tes- 
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tator.  The  question  is  as  to  investment,  not  of  the  construc- 
tion of  an  investment,  which  would  be  of  the  most  benefit 
to  the  legatee,  cannot  possibly  be  considered  as  contrary 
to  the  testator's  wishes.  So,  where  there  are  no  interests 
except  that  of  the  legatees  to  be  affected,  they  may  take 
the  property,  instead  of  having  the  same  sold,  because  the 
property  vests  absolutely  in  the  legatees ;  it  belongs  to 
them  upon  the  death  of  the  testator,  and  so  this  court  held  in 
Adams  vs.  JSa^s^  6a?>.,  18  (?«.,  130,  and  that  case  went  much 
further  than  we  are  required  to  go  in  this  case.  In  that  case, 
the  testator  directed  his  estate  to  be  sold  by  his  executors, 
the  proceeds  to  be  invested  in  state  bank  stock,  and  the  divi- 
dends thereon  to  be  equally  divided,  as  they  should  be 
declared,  between  his  nephews  and  nieces,  without  limita- 
tion of  time,  and  without  making  further  disposition  of  said 
fund.  It  was  held  that  this  was  a  bequest  of  the  principal 
as  well  as  the  interest,  and  that  the  whole  vested  absolutely 
and  at  once  in  the  legatees,  and  that  it  was  optional  with 
the  legatees  to  take  either  the  property  itself  or  the  pro- 
ceeds. How  much  stronger  is  the  present  case  before  us 
than  the  one  cited  above  I  Here,  the  direction  is  to  sell  the 
property,  and  divide  the  proceeds  among  the  legatees;  there 
the  executors  were  required  not  only  to  sell  the  property, 
but  to  make  a  particular  investment,  and  to  divide  the  pro- 
ceeds of  such  investment  between  the  legatees ;  yet  the 
court  held  that  the  property  itself  belonged  to  the  legatees, 
and  vested  in  them,  and  they  might  elect  to  take  the  prop- 
erty, or  its  proceeds.  And  in  this  case  we  now  hold  that  the 
property  mentioned  and  devised  under  the  ninth  item  vests 
absolutely  in  the  legatees,  and  it  is  optional  with  them  to 
take  the  property  or  its  proceeds.  1  P.  Williams,  130, 3S9, 
471 ;  1  Roper  on  Legacies,  547 ;  2  Jarm.  on  Wills,  188  note; 
2  Story's  Equity,  1213, 1215  ;  16  Ala.,  489. 

2.  A  court  of  equity  in  this  state  has  jurisdiction  and  pow- 
er to  elect  for  an  infant  legatee,  situated  as  the  minor  is  in 
this  case,  where,  after  due  inquiry,  it  shall  appear  to  be  for 
the  interest  and  advantage  of  the  infant,  that  he  take  the 
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property  itseff  or  its  proceeds.  The  interests  of  all  the 
legatees  are  to  be  consulted,  as  well  as  that  of  the  infant. 
2  Jarm.  on  Wills,  188  note ;  19  Beavan,  491 ;  2  Randolph, 
404  ;  16  Ala.,  409 ;  3  Leigh,  428 ;  Hill  on  Trustees,  396 ;  3 
Wheaton,  578 ;  Adams  on  Equity,  296 ;  Pomeroy  on  Equity, 
1213. 

These  authorities  amply  sustain  the  proposition  an- 
nounced above,  but  we  are  not  left  without  guidance  from 
our  own  statute.  If  this  property  should  be  sold  and  con- 
verted into  money,  then  the  money  would  have  to  be  in- 
vested by  the  guardian  for  the  infant,  and  he  could  only 
invest  in  stocks,  bonds,  or  other  securities  issued  by  this 
state  ;  any  other  investment  must  be  made  under  an  order 
of  the  superior  court.  Code,  §2330.  So  it  is  clear  that,  if 
this  property  were  sold,  the  superior  court  would  have 
power  to  direct  an  investment  of  the  money  in  the  identi- 
cal property  sold.  We  cannot  see  why,  if  the  court  has 
the  power  to  direct  a  re-investment  in  these  identical  securi- 
ties, it  has  not  the  power  to  say.  Jet  the  present  investment 
stand.  The  only  thing  is,  will  it  be  for  the  benefit  and 
advantage  of  the  infant  ?  This  should  be  made  satisfacto- 
rily to  appear  by  the  proof  submitted  at  the  hearing.  This 
power  of  the  court  is  to  be  exercised  for  the  infant's  bene- 
fit. There  is  equity  in  tliis  bill,  and  the  court  erred  in 
dismissing  the  same. 

Judgment  reversed. 

Hall,  Justice,  concurred,  but  furnished  no  written  opin- 
ion. 

Jacksoh,  Ohief  Justice,  dissenting. 

The  will  of  the  testator  is  the  law  of  the  distribution  of 
his  property.  What  he  wishes  to  be  done  with  it,  must  be 
done,  unless  it  contravenes  the  policy  or  law  of  the  com- 
monwealth. No  court,  either  of  law  or  equity,  can  right- 
fully annul  or  alter  this  law  of  the  testator's  will  or  wish 
touching  his  property,  any  more  than  such  court  can  right 
V  71-37 
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fully  annul  or  alter  any  other  law  of  the  state  enacted  by 
the  general  assembly ;  because  the  right  to  dispose  of  the 
testator's  property  to  suit  himself  rests  on  a  statutory  en- 
actment of  that  general  assembly,  just  as  binding  as  any 
other  enactment  it  makes.  If,  therefore,  the  bill  of  these 
complainants  seeks  to  dispose  of  this  property  therein  de- 
scribed differently  from  the  manner  in  which  General 
Austell  declared  in  his  will  that  it  should  be  disposed  of, 
it  is  in  the  teeth  of  the  law,  and  as  equity  follows  the  la\r, 
it  is  without  equity ;  and  inasmuch  as  the  demurrer  is 
general,  it  is  demurrable,  and  should  have  been  dismissed, 
and  the  judgment  of  the  chancellor  should  be  affirmed. 
Code,  §§2399,  2456,  3083. 

Indeed,  equity,  under  the  statutes  of  this  state,  is  power- 
less to  interfere  with  the  probate  or  execution  of  a  will, 
even  in  cases  of  fraud;  but  the  courts  of  ordinary  and  the 
superior  court,  on  its  law  side,  by  appeal  from  the  court 
of  ordinary,  have  exclusive  jurisdiction  thereof.  Code, 
§3172. 

But  in  this  case  there  is  no  question  of  fraud,  and  the 
Code  last  above  cited  is  alluded  to  simply  to  show,  not 
only  that  equity  follows  the  law,  as  prescribed  in  section 
3083,  but  for  fear  that,  upon  some  vague  general  idea  of 
fraud  in  the  bestowal  of  favors  after  death,  such  as  possi- 
bly equity's  longer  arms  might  reach,  a  testator's  will 
might  be  set  aside,  the  door  is  shut  and  locked  to  equity, 
and  strict  law  alone  is  permitted  to  deal  with  the  execu- 
.  tion  of  a  will. 

The  sole  question  made  here  is,  has  a  court  of  equity 
the  right  to  interfere  with  the  execution  of  this  will  by 
the  executors — with  the  management  of  the  property 
therein  set  out  in  the  bill,  and  disposed  of  in  the  only 
clause  of  the  will  which  is  exhibited,  as  prescribed  in  that 
clause ;  or  in  other  words,  is  it  equitable  that  the  court  of 
equity  shall  intervene  ? 

What  is  the  bUl  ? 

It  is  filed  by  the  adult  children  and  legatees  of  General 


SEPTEMBER  TERM,  1883.  573 

^»"^M^^^^^i^-^^^-^— ^^^■^^■^^^■^»^— ^■^■^™^W^"^^^^— — ^^^  ■  ■   —     ^^— ^^■^»^^^P^^^^-^»^^^^^-^M^W^— ^M^— ^^W^— ^^^-^M^— ^» 

Swiixm  et  al.  m.  Garrett  d  al,,  executors. 

Austell  against  their  minor  brother  and  co-legatee  and 
the  executor  of  the  will,  to  compel  the  infant  to  elect  to 
take  property  in  kind,  which  the  testator  wished  and  willed 
that  he  should  not  take  in  kind,  but  should  be  converted 
into  money,  and  otherwise  invested ;  and  it  asks  the  court, 
in  view  of  the  incapacity  of  the  infant  to  elect  by  his 
guardian  or  other  legal  mode,  itself  to  act  as  standing  in 
loco  parent  18 J  and  elect  for  the  infant  to  take  in  kind  his 
share  of  the  property  bequeathed  in  common  to  him  and 
the  complainants,  when  the  testator — the  real  parent — had 
declared  his  wishes,  or  his  will,  to  use  the  technical  name 
for  the  paper,  that  the  infant  should  not  take  it  in  kind, 
but  that  it  should  be  turned  over  to  his  guardian  in  money, 
and  the  money  be  invested  as  the  law  directs  a  guardian  to 
invest  it;  and  inasmuch  as  the  executor  is  proceeding  to 
sell  the  property,  as  directed  to  do  by  the  will,  for  the 
purpose  of  getting  the  money  in  its  place,  as  required  by 
the  will,  ia  order  to  be  otherwise  invested  by  the  guar- 
dian of  the  child,  these  complainants  pray  that  the  harsh 
writ  of  injunction  issue  from  the  court  of  equity  to  stx)p 
this  sale  by  the  executor,  though  required  to  sell  by  the 
wiU* 

The  error  alleged  is  the  denial  by  the  chancellor  of  this 
writ  in  this  case ;  and  this  court  is  seriously  asked  to  rule 
that  the  chancellor  abused  his  discretion  as  an  equitable 
judge,  when  he  denied  the  harsh  writ  1 

Surely,  some  overpowering  necessity  must  exist  to  re- 
quire the  interposition  of  the  chancellor.  Surely,  this  bill 
must  somewhere,  in  statement,  charge  or  exhibit,  show 
this  necessity.  It  is  the  regular  administration  of  an  es- 
tate by  the  legal  custodian  thereof,  who  is  engaged  in  doing 
the  very  thing  which  his  law  of  administration  and  distri- 
bution— the  will  of  the  testator — required  him  to  do ;  and 
our  statute  warns  the  chancellors  of  this  state  to  be  par- 


•Compare  68  (7a.,  735;  47  Id.,  195:  MeCook  rf  oJ.  vs.  Pond,  a^.n*r:  KUim  cr'x, 
w.  EUim  €t  al.;  Bait^y  et  oJ.,  <a'r«  vn.  Eou,  cdm'r,  et  al.;  Rakatraw,  'Cx'z.  vs.  Sake- 
ttraw  a  oi.    (All  at  Sept.  Term,  1388). 
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ticular   and  cautious  in   such  interference  with  estate^. 
Code,  §3144. 

Some  necessity,  therefore,  some  change  of  values  of  a 
remarkable  character,  some  total  transformation  of  tlie 
property  in  question,  and  of  the  surroundings  of  the  testator 
:at  the  time  of  the  execution  of  his  will,  must  have  occur- 
red since  that  date  to  authorize  this  court  to  control  the 
chancellor  in  withholding  this  writ,  when  it  is  remembered 
that  our  statute  again  declares  that  "the  granting  and  con- 
tinuing of  injunctions  must  always  rest  in  the  sound  dis- 
cretion of  the  judge,  according  to  the  circumstances  of 
each  case."    Code,  §3220. 

I  look  in  vain  to  find  in  this  record  any  necessity  for 
this  interference  with  the  executor.  I  can  find  no  hint  of 
any  change  in  the  situation  of  the  property,  or  of  any  ma- 
terial change  of  value.  There  are  vague  allegations  of  the 
desirableness  of  these  investments,  and  unmistakable  aver- 
ments that  complainants  prefer  a  distribution  in  kind,  and 
that  they  consider  it  their  interest  and  that  of  the  infant 
to  take  the  property  in  kind,  and  that  in  their  judgment  no 
better  investments — perhaps  in  zeal  they  say  none  as  good 
— can  be  made. 

But  these  general  allegations  amount  to  nothing,  except 
to  substitute  the  judgment  of  the  complainants  for  that  of 
the  testator,  and  to  substitute  that  judgment,  not  only  for 
themselves  in  respect  to  what  he  gave  them  a  share  apiece 
of,  but  to  substitute  it  for  the  infant,  who  also  Las  a 
:share.  In  so  far  as  the  complainants  themselves  are  con- 
cerned, as  they  are  all  adults,  and  as  the  proceeds  after 
sale  of  the  estate  in  common  are  to  be  divided  between 
them,  and  as  they  prefer,  against  the  judgment  of  tbete< 
tator,  to  receive  the  bequest  in  kind,  there  are  authorities 
to  the  effect  that,  at  their  election,  they  may  take  in  kind 
and  stop  the  sale,  because  the  testator  intended  them  to 
have  the  proceeds,  and  well  knew  that,  being  fnti  jurii 
they  could  buy  in  the  property  or  re-invest  in  it,  if  they 
wished,  and  thus  the  will,  the  intention,  the  substance  of 
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the  gift  of  the  testator,  is  not  contravened,  but  practically 
carried  out.     This  principle  is  recognized  in  18  6'a.,  130— 
a  case  in  which  it  seems  that  even  another  investment  had 
been  directed  in  the  testator's  will.     But  in  that  case  no  in. 
fant's  bequest  was  in  common  with  those  of  adults,  and  the 
real  question  made  here  is  not  there  decided ;  nor  am  I 
aware  of  any  case  where  it  has  been  decided;   certainly, 
none  by  this  court  can  be  found  in  the  most  remote  degree 
re^^embling  this.    The  principle  here  sought  to  be  enforced 
is  nakedly  to  change  the  character  of  the  property  which 
the  testator  willed  that  an  infant  legatee  should  receive,  or, 
rather,  to  compel  the  infant,  by  the  mere  election  or  de- 
cree of  a  court  of  equity,  to  take  that  property  in  kind 
which  the  testator  said  that  the  infant  should  not  take  in 
kind.     In  other  words,  the  court  of  equity  changes  for  the 
infant  the  will  of  the  testator,  and  makes  its  will  the  law 
instead  of  the  testator's  will.     I  use  the  language,  "elec- 
tion or  decree,"  because  the  words  are  substantially  the 
same.     In  effect,  the  court  "elects''  when  it  "decrees ;"  and 
what  it  elects,  it  decrees.     Its  decree  upsets  the  will,  be- 
cause it  elects  so  to  decree,  and  therefore  so  to  upset.  And 
if  this  dangerous  onslaught  on  the  sanctity  of  the  right  of 
a  dying  father  to  say  by  will  what  kind  of  property  he  ad- 
judges his  helpless  and  infant  son  shall  not  hold  in  his 
minority,  be  not  repulsed,  at  least  checked,  by  the  barrier 
of  a  dissenting  opinion,  a  court  hereafter  is  the  law  of  a 
dead  man's  estate,  and  judicial  discretion  is  the  measure  of 
testamentary  right  and  parental  providence. 

If,  therefore,  as  tenant  in  common  with  his  co-legatees, 
this  infant  be  hurt  by  the  removal  from  the  corpus  of  the 
joint  estate  three-fourths  of  it  before  the  sale,  so  that  his 
single  share  thus  left  alone  will  bring  less  money  in  pro- 
portion, I  hold  this  bill  inequitable,  because  equity  will 
not  help  adult  legatees  at  the  expense  and  to  the  hurt  of 
an  infant     There  is  no  allegation  in  the  bill  that  the  shares 
of  the  complainants  can  be  turned  over  to  them  without 
damage  to  the  infant,  if  his  be  sold  separately.   So  far  as  tlie 
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statements  of  the  bill  go,  they  allege  that,  if  all  be  divided 
in  kind,  all  will  be  benefited,  but  it  is  not  stated  that  part 
can  be  divided  in  kind  and  the  residue  sell  for  as  much. 
Therefore,  if  equity  cannot  alter  the  will  as  to  the  infant's 
taking  his  part  in  kind,  against  his  deceased  father's  elec- 
tion for  him,  it  will  not  let  the  adults  have  their  shares  in 
kind,  because  the  infant  will  be  hurt.  Hence,  there  being 
no  allegation  that  he  would  not  be  hurt,  the  bill  is  inequi- 
table, and  the  injunction  was  properly  refused. 

Can  equity  alter,  nay,  annul,  the  will  of  the  testator 
in  respect  to  this  infant's  share,  the  status  of  the  propt?rty 
bequeathed  being  unchanged  since  the  will,  and  the  neces- 
sities of  the  infant  not  absolutely  demanding  the  interfer- 
ence of  the  court  ?  I  concede  that,  where  material  changes 
have  occurred  since  the  execution  of  the  will,  a  court  of 
equity  may  interfere ;  because  no  man  can  know  what  the 
will  of  the  testator  would  be,  if  in  life,  or  would  have  been 
had  the  changed  situation  existed  when  he  made  his  will; 
and  therefore  the  key  of  the  will,  the  intention  of  the 
testator,  is  lost,  and  it  cannot  be  found  and  ascertained. 
The  best  substitute  for  it  is  a  court  of  equity ;  but  when 
it  unlocks,  it  enters  no  door  forbidden  by  the  testator;  it 
does  nothing  contrary  to  his  intention ;  but  it  ascertains, 
as  far  as  consummate  reason  and  close  scrutiny  can,  what 
testator  would  do,  what  he  would  will  in  the  changed  con- 
dition of  things ;  what  he  would  then  intend,  and  it  does 
that.  It  carries  out  the  will  so  far  as  it  can  do  in  the 
changes  wrought  by  providence  or  time. 

So,  too,  where  the  necessities  of  the  infant,  actual  food 
and  raiment,  or  other  overpowering  emergency  demand 
its  intervention,  equity  will  sell  to  feed  and  clothe,  because 
it  knows  that  the  parent  or  testator  would  do  the  same 
thing  under  the  same  emergency.  But  beyond  these  cases 
I  deny  the  power,  the  legal  power,  not  the  mere  brute 
force  or  mechanical  strength,  of  any  court,  law  or  equity, 
to  act,  for  the  effect  is  to  annul  or  alter  a  will ,  because  in 
all  'other  cases  except  change  of  status  or  necessity,  the 
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testator  has  passed  himself  on  the  case  with  all  the  facts 
before  him.  and  has  legislated  upon  it,  and  made  the  law 
of  it  and  abjudicated  it.  It  has  become  not  only  law  on 
the  statute  book,  but  law  applied  by  the  court  to  the  facts, 
a  court  clothed  with  the  jurisdiction  of  the  case ;  it  is 
therefore  res  adjttdicata^  and  from  this  judgment  there  is 
no  appeal  known  to  law  or  equity. 

But  suppose  equity  had  such  power,  would  it  exercise 
it  in  the  case  made  by  this  bill  ?  Should  it  ?  Ought  it  to 
do  so  ?  What  is  the  case  made  by  the  bill  ?  What  prop- 
erty is  to  be  forced  on  this  child  ?  Bonds  of  the  states 
of  North  and  South  Carolina,  stock  in  an  unfinished  rail- 
road in  South  Carolina  and  an  undivided  share  in  the 
carpus  of  that  unfinished  railroad,  stock  in  the  First  Na- 
tional Bank  in  Atlanta,  and  bonds  in  the  Atlanta  Brew- 
ing Company ;  these  are  the  items  of  property  which  the 
testator  directed  to  be  sold,  converted  into  money,  and  the 
money  divided  among  these  three  adult  complainants  and 
this  infant  defendant.  These  items  the  executor  was  pro- 
ceeding to  sell  when  arrested  by  the  application  for  this 
injunction.  If  equity  has  the  power,  ought  it  to  grant  this 
injunction? 

This  single  clause  in  the  will  is  the  only  part  of  that  in- 
strument exhibited,  to  the  bill ;  the  others  are  not  before 
us.  This  specifies  these  items  of  property,  which  the  tes- 
tator required  the  executors  to  sell  and  convert  and  change 
the  investment  he  had  made  therein.  What  were  his 
reasons?  He  is  not  compelled  by  any  law  to  give  any. 
It  is  enough  for  him  to  say,  "  I  will  it  so."  That  will 
makes  the  direction  law.  Nothing  but  the  time  of  sale  is 
left  to  the  discretion  of  the  executor.  No  point  on  the 
present,  as  the  proper  time,  is  made  in  the  bill.  The  only 
point  the  bill  makes  is  that  the  investment  is  good,  and 
therefore,  complainants  want  the  property  above  itemized 
divided  in  kind  and  not  sold.  But  the  testator  has  adju- 
dicated that  point ;  and  for  sound  reasons,  if  reasons  must 
be  given,  to  sustain  his  will.     He  has  decided  that  these 
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five  several  investments  are  bad  or  dangerous,  and  that  he 
decrees  the  sale.  Who  shall  reverse  that  decree?  Shaii 
these  complainants  ?  They  may  differ  from  the  testator's 
judgment,  and  decide  that  their  investments  are  good,  and 
they  may  re-invest  in  them  if  sold,  and  therefore  they 
might,  by  a  consent  decree,  reverse  that  of  the  testator,  as 
equity  avoids  circuity  of  actions  or  steps,  and  will  let  them 
have  at  once  what  they  could  get  by  buying  and  re-invest- 
ing. They  might  do  that,  however  unwise  it  might  be; 
but  there  is  a  slight  impediment  m  their  way.  It  is  an 
infant,  little  and  powerless,  yet  equity  loves  him  as  she 
loves  everything  that  is  wfeak  and  helpless,  and  will  always 
shield  such  against  the  strong.  It  may  serioucily  hurt  this 
child  that  he  be  forced  to  speculate  in  the  completion  of 
an  unfinished  railroad  in  another  state,  outside  of  Georgia's 
chancery  jurisdiction,  and  while  her  chancery  might  not 
care  how  far  these  sui  jurU  legatees  carried  their  specu- 
lations in  building  railroads  and  in  staking  much  money 
on  the  venture,  yet  she  will  not  turn  loose  a  ward  of  chan 
eery  to  stray  wildly  off  into  such  a  wilderness  of  adventure, 
over  the  Savannah  river  into  another  jurisdiction,  and  be 
yond  the  reach  of  her  nursing  arms.  She  will  not  force 
him,  against  his  father's  will,  to  choose  such  speculative 
chances,  against  the  sober  judgment  of  that  shrewd  and 
thrifty  father;  nor  will  equity  choose  for  her  ward  in  chan- 
cery any  such  venture,  in  the  teeth  of  what  the  parent 
thought  was  best  for  his  child; 

Nor  should  a  Georgia  equity  court  regard  as  much  more 
entitled  to  the  election  of  her  ward  in  chancery  the  uncer- 
tain and  shifting  stock  in  such  a  foreign  railway  company. 
That  may  be  a  little  safer  than  shares  in  the  corpus  of  the 
property  of  the  road,  demanding  expenditures  and  outlays 
to  complete  it  to  greater  extent,  perhaps,  than  the  stock; 
though  that  may  also  be  forced,  by  stress  of  weather,  to 
help  complete  the  road,  or  sacrifice  the  interest  already 
invested. 

So,  too,  while  a  Georgia  court  of  equity  should  always 
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be  very  civil  to  her  sister  states,  and  by  no  means  depre- 
ciate their  bonds  or  lessen  their  credit,  yet  comity  nardly 
requires  her  to  be  so  polite  as  to  prefer  the  foreign  securi- 
ties to  her  own ;  and  when  one  of  her  citizens  makes  a 
valid  and  legal  will,  the  effect  of  which  is  to  change  the 
investment  of  a  Georgia  ward  in  chancery  from  bonds  of 
North  and  South  Carolina  to  Georgia  bonds,  the  Georgia 
court  will  not  be  so  polite  toward  her  sisters,  and  so  un- 
selfish in  policy  as  to  restrain,  by  the  harsh  process  of  in- 
junction, the  executor  of  the  will  from  selling  the  North 
and  South  Carolina  bonds,  and  investing  the  proceeds  in 
those  of  Gteorgia;  especially  when  the  statute  law  of 
Georgia  requires  the  guardian  so  to  invest;  and  the  more 
especially  when  the  court  becomes  such  guardian  in  chan- 
cery, and  as  such  alone  is  implored  to  elect  for  its  ward. 
Code,  §1833.  And  while  the  United  States  should  always 
command  the  respect  of  a  Georgia  court  of  equity,  and 
especially  in  all  her  fiscal  agencies  located  within  Georgia 
territory,  yet  with  all  the  vast  strides  towards  centraliza- 
tion which  the  government  of  the  Union  has  made  since 
the  overthrow  of  states'  rights  and  local  self-government 
by  the  dominant  national  party,  it  has  not  yet  been  re- 
quired that  the  states  shall  invest  the  money  of  their 
wards  in  chancery  in  the  stock  of  the  national  banks, 
against  the  will  of  a  testator  who  knew  all  about  those 
banks ;  and  while  he  was  willing  to  invest  there  himself, 
as  long  as  he  could  supervise  the  management,  yet  de- 
clared  his  unwillingness  that  his  infant  son  should  hold 
stock  therein — dreading,  doubtless,  the  hazard  the  stock 
would  run,  as  by  the  revised  statutes  of  the  United 
States,  sections  6140-1-2-3,  bank  stock  is  liable  in  double 
its  amount  in  case  of  loss.  The  Georgia  chancellors,  being 
yet  free  to  administer  equity  unshackled  by  Federal  bonds, 
will  hardly  be  expected  to  ei\join  an  executor  from  selling 
Buch  stock  of  an  infant  in  such  a  bank,  managed  by  whom 
she  knows  not,  and  over  which  the  state  has  no  supervision 


680  SUPREME  COURT  OF  GEORGIA. 

Swana  eial.  V8  Garrott  el  al.,  executors 

whatever,  and  turaing  the  proceeds  over  to  a  gaardian 
whose  duty  it  will  be  to  invest  in  bonds  of  the  state. 

Aui  while  courts  of  equity  take  no  part  in  the  choice 
of  meat  and  drink,  and  suffer  men  to  swill  lager  beer  to 
the  utmost  capacity  of  stomachs,  however  capacious,  in- 
terposing only  when,  by  reason  of  stupor  from  the  effects 
of  continuous  potations,  an  unhappy  inebriate  may  be  de- 
frauded out  of  money  or  other  property,  yet  they  are  not 
so  desperately  enamored  of  the  Dutch  viand  themselves 
as  to  lay  the  heavy  hand  of  an  ipjunction  to  restrain  an 
executor  from  selling  the  bonds  of  an  infant  on  a  lager 
beer  company,  in  order  to  invest  the  same  in  other  and 
bettersecurities,especially  as  such  bonds  soon  fall  due, and 
are  no  permanent  investment  for  one  of  tender  years,  and 
as  the  testator's  will  required  the  sale. 

Thus  it  is  seen  that  all  of  the  securities,  which  the  clear 
mind  of  the  testator  decreed  by  his  will  to  be  sold,  are  pre- 
carious and  uncertain,  or  extra-jurisdictional  and  equally 
uncertain,  and  some  actually  hazardous  and  unfit  as  invest' 
menls  for  this  ward  of  chancery ;  that  though  the  bill  puffs 
them  up  in  broad  and  glittering  generalities  as  great  and 
excelling,  yet,  by  the  exhibit  their  true  character  is  ex- 
hibited, when  open  to  view  by  the  slightest  crack  of  analy- 
sis, and  thus,  on  the  very  face  of  the  bill — for  the  exhibit 
is  part  of  it,  and  the  most  material  part — its  destitution  of 
equity  and  want  of  the  slightest  claim  to  the  remedy  by  in- 
junction, are  apparent.  Therefore,  in  my  judgment,  the 
chancellor  could  do  nothing  less  than  declare  it  demurrable, 
and  refuse  the  injunction. 

From  the  fact  that  but  a  Single  clause  required  this 
property  sold,  and  all  the  rest  of  the  testator's  estate  was 
distributed,  by  order  of  his  will,  in  kind,  the  conclusion 
is  irresistible,  that  the  protection  of  this  infant  was  in 
the  breast  of  the  testator  when  he  decreed  this  sale  and 
change  of  investment ;  that  his  will  was  that  the  balance 
was  a  good  investment  for  the  child,  but  that  these  items 
were  not ;  that  such  being  his  intention,  it  should  be  car- 
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ried  into  effect,  unless  some  overpowering  necessity  de- 
manded the  contrary,  and  not  the  contrary  either,  but  such 
change  as  the  testator  would  himself  make  if  alive  ;  that 
no  such  necessity  or  change  of  situation  appears,  but  that 
the  case  made  is  a  bald  effort  to  coerce  an  infant  to  spec- 
ulate in  foreign  railroads  and  stocks,  to  keep  his  property 
in  bonds  of  other  states,  to  risk  his  inheritance,  or  rather 
the  legacy  given  him  by  his  father  in  a  national  bank,  and 
to  retain  the  bonds  of  an  uncertain  brewery,  and  to  do  all 
this  in  the  teeth  of  that  father's  will     There  is  neither 
equity  nor  policy  nor  morality  in  the  bill      It  is  disrespect- 
ful to  the  parent,  in  that  it  scorns  his  advice  and  tramples 
on  his  wishes;  inequitable,  because  it  forces  the  infant 
to  yield  to  the  adult,  the  weak  to  the  strong ;  impolitic, 
because  it  prefers  other  states  to  our  own ;  and  suicidal,  so 
far  as  chancery  may  protect  the  ward,  In  that  it  deprives 
itself  of  power  to  look  after  him  in  a  foreign  jurisdiction.  In 
every  view  1  am  enabled  to  take  of  it,  the  chancellor  was 
right  to  refuse  the  injunction.     To  grant  it,  is  to  allow  our 
court  of  equity  on  facts  the  jury,  to  pass  judgment  on  the 
propriety  of  this  will,  and  to  change  the  wise  investment 
decreed  by  the  parent  for  his  infant  son.  For  these  reasons, 
I  dissent  from  the  reversal  of  the  judgment. 

See,  cited  by  defendant  in  error,  1  Ga.j  614;  10  /J.,  121 ; 
3*J  Ib.j  666;  2  Story's  Eq.  Jur.,  1213, 1250;  18  Ga.,  142 ; 
19  /A.,  186;  1  P.  Wms.,  389;  Lead.  Cases  in  Eq.  (W.  & 
T.)  559,569,648;  Adams  Eq.,  642,  284;  6  Hill  (N.  Y.) 
410 ;  3  Wheat.,  57S-58G;  2  P.  Wms.,  308 ;  30  75.,  20  note ; 
19  Vesey,  124  ;  1  Vesey,  453,  notes  3, 4  ;  16  Ala.,  409  ;  1 
Duer  (N.  T.),  286-302  ;  49  Ga,,  397 ;  Code,  §3147,  3161, 
3081  ;  1  Iredell  Eq.,  251  ;  4  Maddox,  492 ;  Story's  Eq. 
Jur.,  1067,  1068,  1077,  1096,  1214;  Revised  Stat.  U.  S., 
5140,  6141,  6142,  5143,  6151,  6152;  Code,  §§2448,  2456, 
2584,  3144, 8147,  2465, 1949,3161,  2603,  2604, 1830,  1831, 
1832, 1838. 
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Grannis  et  ah  vs.  Cubbedge,  Hazlehurst  &  Company. 

Where  a  firm  received  certain  bonds  with  coupons  attached  thereto, 
and  gave  a  receipt  therefor,  in  which  it  was  specified  that  "we 
agree  to  return  all  of  the  aforesaid  bonds  with  the  coupons  attached, 
not  due,  to  said  Grannis  (the  person  from  whom  obtained)  on  the 
first  day  of  July,  1878,  and  agree  to  pay  to  said  Grannis  ten  per 
cent  interest  on  the  face  of  said  bonds  from  July  1 ,  1877,  to  JuJy 
1,  1878,  for  the  use  of  said  bonds,  interest  to  be  paid  semi-annually 
as  the  coupons  become  due  on  said  bonds,"  such  debt  was  not  a 
fiduciary  debt  within  the  meaning  of  the  bankrupt  act,  so  as  not 
to  be  discharged  by  the  bankruptcy  of  the  signers  of  the  receipt 

(a.)  This  case  differs  from  those  of  agents  whose  general  business  is 
to  deal  with  the  property  of  others  as  agents  entrusted  therewith, 
and  who  fail  to  pay  a  debt  contracted  in  such  business ;  such  u 
an  executor,  auctioneer,  factor,  or  commission  merchant. 

October  28, 18S3. 

Bankruptcy.  Contracts.  Principal  and  Agent.  Before 
Judge  Simmons.    Bibb  Superior  Court.    April  Term,  1883. 

E.  C.  Grannis  and  Martha  T.  Wheaton  (now  Traramell) 
brought  separate  suits  against  Cubbedge,  Hazlehurst  &  Co., 
and  by  agreement  tliey  were  tried  together.  Each  was 
based  on  a  receipt  of  the  form  set  out  in  the  decision.  It 
was  admitted  that  defendants  had  been  discharged  in 
bankruptcy;  but  it  was  insisted  that  the  debt  was  of  a 
fiduciary  character,  and  not  affected  by  the  bankruptcy. 

On  the  trial,  the  receipts  were  introduced,  and  Grannifi 
testified  to  the  delivery  of  the  bonds  under  the  contracts 
contained  in  the  receipts,  his  demand  for  them,  the  fail- 
ure of  defendants  to  deliver  them,  and  their  value.  It  was 
admitted  that  defendants  had  been  discharged  m  bank- 
ruptcy. 

On  motion,  the  court  granted  a  non-suit,  and  plaintiffs 
excepted. 

Lyon  &  Gresham,  for  plaintiffs  in  error. 

Lanier  &  Anderson  ;  L.  N.  Wuittle  ;  Hill  &  Harkis, 
for  defendants. 
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Jackson,  Chief  Justice. 

The  question  made  by  this  record  is,  whether  the  de- 
fendants are  discharged  from  paying  the  bonds  in  the 
receipts  sued  on,  by  their  discharge  in  bankruptcy.  If  so, 
the  grantof  the  nonsuit  was  right;  if  not,  wrong.  Whether 
discharged  or  not,  turns  on  thisother  point,  do  the  receipts 
make  a  fiduciary  debt  under  the  provision  of  the  bankrupt 
act  of  1867— Revised  Stat.  U.  S.,  §5117? 

The  receipts  set  out  four  seven  per  cent  bonds  on  the 
Western  &  Atlantic  Railroad  Company,  Georgia,  numbers 
1161,  11G5,  1166,  and  2123,  one  six  per  cent  state  of 
Georgia  bond.  No.  2131,  each  for  $1,000.00;  three  eight 
per  cent  bonds  of  tJie  city  of  Atlanta,  Georgia,  one  No.  45 
for  $1,000.00,  and  two,  Nos.  65  and  6^,  for  $500.00  each^ 
one  $1,000.00  Western  Railroad  Company  of  Alabama 
first-mortgage  eight  per  cent  bond,  indorsed  by  the  Cen- 
tral Railroad  &  Banking  Company  of  Georgia,  No.  324 ; 
and  various  other  bonds,  described  and  numbered  with 
like  particularity,  and  all,  including  the  above,  described 
as  falling  due  certain  dates,  with  coupons  also  described 
as  pa^^able  at  certain  dates. 

The  receipt  for  these  bonds,  thus  described,  concludes  in 
these  words : 

"  We  agree  to  return  all  of  the  aforesaid  bonds  with  the  oonpons 
attached,  not  due,  to  said  Grannis  on  the  first  day  of  July,  1878,  and 
agree  to  pay  to  said  Grannis  ten  per  cent  interest  on  the  face  of  said 
bonds,  from  July  1,  1877,  to  July  1,  1878,  for  the  use  of  Raid  bonds; 
interest  to  be  paid  semi-annually  as  the  coupons  become  due  on  said 
bonds." 

Is  the  debt,  incurred  by  the  failure  to  deliver  these  bonds 
back  to  Grannis  on  the  day  agreed  upon  in  the  receipt,  a 
fiduciary  debt,  under  that  provision  of  the  bankrupt  act? 

This  court  has  decided  that  where  one,  whose  general 
business  is  to  deal  with  the  property  of  others  as  an  agent 
entrusted  therewith,  fails  to  pay  a  debt  contracted  in  such 
business — such  as  an  executor,  or  auctioneer,  or  factor,  or 
commission  merchant — he  comes  within  the  class  of  fidu- 
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ciary  agents  described  in  said  clause  of  the  revised  stat- 
utes.   44  Ga.,  460 ;  54  Ih,  125;  60  75.,  532 ;  67  /J.,  702.* 

But  beyond  these  general  agents,  whose  business  was, 
in  its  very  nature,  fiduciary,  we  are  not  aware  that  this 
court  has  extended  its  ruling,  so  as  to  embrace  others  not 
so  engaged  in  a  general  fiduciary  occupation. 

In  the  last-named  case,  reported  in  67  Oa.^  702,  at  the 
close  of   the    opinion,    on  pp.  706-7,   this   court  says; 
''  It  is  insisted,   however,  that   these  cases  (referring  to 
those  in  44  and  54  Oa.^)  are  overruled  by  the  case  in 
5  Otto,  704,  and  that  being  a  decision  of  the  Supreme 
Court  of  the  United  States  touching  the  construction  of 
the  bankrupt  act,  it  must  prevail.     We  recognize  the  rule 
claimed,  that,  in  the  construction  of  any  law  of  congress, 
it  would  be  the  duty  of  this  court  to  conform  its  decisions 
to  those  made  by  the  Supreme  Court  of  the  United  States, 
when  the  points  ruled  are  in  principle  the  same,  but  on  a 
careful  examination  of  the  case  in  5  Otto,  we  do  not  regard 
it  necessarily  in  conflict  with  the  rulings  in  44  and  54  ^a., 
and  are  not  prepared  to  reverse  those  rulings  without  a 
construction  of  the  act  by  the  Supreme  Court  of  the  United 
States  on  the  question  therein  made."     And  further,  it  is 
there  recognized  that  our  ruhngs  are  in  conflict  with  those 
of  other  states,  but  it  is'announced  that  we  adhere  to  the 
principle  ruled  in  those  cases  by  this  court,  until  overruled 
by  the  U.  S.  Supreme  Court*     In  Hill^  administrator^  vs* 
Sheihlcy^  68   Ga,^  556,  this  court  goes  further  and  says : 
"Those  cases  cover  agents  whose  general  business  is  to 
deal  with  the  property  of  others  entrusted  to  them  for  that 
purpose,  and  it  still  appears  to  us  that  they  are,  from  the 
very  nature  of  their  employment,  trustees,  and  the  debte 
contracted  by  them  or  owing  by  them  from  their  business, 
and  the  confidence  placed  in  them  in  that  business,  are 
fiduciary,  and  were  contracted  in  that  capacity.    But  this 
case  comes  within  neither  of  the  classes  ruled  by  this  court 

•Failure  to  return  col'ateralit  held  not  to  be  a  fiduciary  debt,  and  "fidnrfirf" 
d'ScuHtsed.  Hciinequlu  v$t.  i  lews,  (Supreme  Cuurt  ol  U.  ti.,  May  5,  U)84\  Kepo.(cr, 
VOL  17,  No.  25,  p  709.    iKep.) 
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as  within  the  exceptions  of  the  33d  section  of  the  bank- 
rupt act  of  1867,  The  defendant  was  to  apply  the  money 
to  his  own  use  in  part*  It  is,  in  effect,  a  case  where  one 
man  entrusted  to  another  money  for  a  joint  or  partnership 
speculation  in  real  estate  in  Rome,  and  the  debt  sued  on 
is  owing  for  that  money.  To  extend  the  principle  to  this 
ease  would  be  to  extend  it  to  every  case  of  partnership 
where  one  partner  got  hold  of  the  contribution  of  the  other, 
and  misapplied  it. 

"We  cannot  say,  then,  that  the  court  erred  in  ruling  that 
this  debt  is  not  fiduciary  in  the  meaning  of  the  act.  As  to 
fraud,  there  is  no  more  fraud  here  than  in  all  cases  where 
a  man  gets  another's  money  or  property  into  Ijis  possession? 
and,  misapplying  it,  fails  to  repay  it  when  it  is  demanded. 
This  point  in  this  case  seems  to  be  directly  within  the 
ruling  in  5  Otto,  704." 

Again  in  the  same  case,  we  say :  "  This  court  has  gone 
to  the  extent  of  holding  that  an  auctioneer,  a  commission 
merchant,  and  an  executor,  in  the  use  of  funds,  goods,  etc., 
entrusted  to  them,  are  fiduciary  agents,  and  debts  due  from 
these  classes  of  trustees  are  fiduciary  debts.  44  Ga,,  460; 
54  7i.,  125 ;  60  lb.,  532,  (misprint  there  623).  We  adhere 
to  the  judgment  therein  made,  and  shall  apply  the  princi- 
ple to  all  cases  of  kindred  character  until  we  are  clearly 
satisfied  that  the  Supreme  Court  of  the  United  States  holds 
adversely  to  our  view.  We  cannot,  however,  shut  our 
eyes  to  the  fact  that  the  current  of  authority  in  the  federal 
and  state  courts  runs  counter  to  the  view  this  court  has 
taken,  and  therefore  it  would  be  unwise  in  this  court  to 
extend  the  principle  beyond  the  class  of  cases  within  those 
enumerated  above,  or  clearly  analogous  to  them." 

We  thus  quote  copiously  from  this  opinion  in  JSTilly  ad- 
ministratar,  vs.  SheihUy,  because  we  think  that  the  princi- 
ple ruled  in  that  case  controls  this.  That  case  arose  on  a 
receipt  like  this  does.  The  receipt  there  is  as  follows : 
"  Iteceived  Rome  August  13, 1866,  of  Dr.  Joseph  A.  Davis 
five  hundred  dollars,  to  bo  appropriated  on  joint  account 
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to  buying  property  in  the  city  of  Kome ;  in  case  of  no  in- 
vestment, to  be  returned."  There  was  no  investment,  yet 
it  was  not  returned,  and  the  action  was  brought  for  the 
money.  Yet,  because  it  was  to  be  used  as  money  for  the 
defendant's  use  in  part, -this  court  held  the  debt  not  of  a 
fiduciary  character. 

In  the  case  at  bar,  the  bonds  were  to  be  used  by  Cub- 
hedge,  Hazlehurst  &  Co.,  and  ten  per  cent  interest,  was 
paid  for  their  use.    In  ffill^  adm*r^  vs.  Sheibley^  the  use  was 
for  a  joint  venture.     In  the  case  at  bar,  the  use  was  for  the 
venture  alone  of  Cubbedge,  Hazlehurst  &  Co.    The  use 
must  have  been  to  borrow  money  on  their  hypothecation 
as  collateral.     No  other  conceivable  use  they  had  for 
them.    They  were  applied  to  that  use  and  not  misap- 
plied as  in  Hill  vs,  Sheibley,      Sheibley  paid  nothing 
for  the  use,  and  was  to  pay  in  skill  only,      Cubbedge, 
Hazlehurst  &  Co.  paid  ten  per  cent  interest,  when  the 
bonds  were  only  6,  7  and  8  per  cent.     We  think  that 
the  case  of  Hill  vs.  Sheibley  was  more  a  breach  of  trust 
than  the    case   at  bar,  and  more  fraudulent  than  the 
case  before  us  now.    Certainly  there  was  as  much  fraud 
there  as  here.     There  the  money  was  misapplied,  yet 
this  court  ruled  that  "  there  is  no  more  fraud  here  than 
in  all  cases  where  a  man  gets  another's  money  or  property 
into  his  possession,  and,  misapplying  it,  fails  to  repay  it 
when  it  is  demanded, "  and  say  that "  this  point  in  this 
case  seems  to  be  directly  within  the  ruling  in  5  Otto,  704." 
If  that  case  was,  surely  this  is,  within  that  ruling.    Cub- 
bedge &  Hazlehurst  failed.    They  could  not  pay  these 
bonds,  the  identical  bonds,  because  they  were  employed 
in  the  use  agreed  upon  and  paid  for  in  interest  on  their 
face.    They  could  not  redeem  them  because  of  their  failure. 
They  could  not  pay  other  bonds  or  their  value  for  the  same 
reason.    There  is  no  more  fraud  or  breach  of  trust  in  it 
than  where  one  entrusted  to  another  money  for  a  joint 
speculation,  and  failed  to  return  it,  though  it  was  misap- 
plied. 
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We  conclude,  then,  that  this  debt  is  not  fiduciary,  in  the 
sense  of  the  bankrupt  act  of  1867,  and  hence  that  the  non- 
suit was  right 

Judgment  afSrmed. 


Powell  vs.  The  County  ob  Mtjscogkb. 

[Blandlord,  Juitlce,  being  disquaUfled,  did  not  preside  In  this  case.] 

All  claims  against  counties  must  be  presented  by  written  demand  to 
the  ordinary,  or  county  commissioners  in  session  (when  there  are 
any),  within  twelve  months  after  such  claims  accrue  or  become 
payable,  or  the  same  are  barred,  unless  held  by  minors  or  persons 
laboring  under  disabilities.  Where  it  appeared  from  plaintiffs 
evidence  that  this  requirement  had  not  been  complied  with,  a 
non-suit  was  properly  awarded. 

(a.)  Mere  conversations  with  individual  members  of  the  board  of 
commissioners,  looking  to  a  compromise  of  the  matter,  were  not 
sufficient. 

October  9, 1S88. 

Oounty  Matters.  Actions.  Non-suit.  Statute  of  lim- 
itations. Before  Judge  Willis.  Muscogee  Superior  Court. 
May  Term,  1883. 

• 

Reported  in  the  decision. 

B.  A.  Thornton,  for  plaintiff  in  error. 

L.  F.  Garbard,  for  defendant. 

Jackson,  Chief  Justice. 

The  grant,  of  the  non-suit  is  assigned  as  error  in  this  re- 
cord. It  should  have  been  awarded  on  the  bar  of  the  stat- 
ute of  limitations.  The  statute  declares  that  ''  all  claims 
against  counties  must  be  presented  within  twelve  months 
after  they  accrue  or  become  payable,  or  the  same  are 
barred,  unless  held  by  minors  or  persons  laboring  under 
V71-38 
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disabilities,  who  are  allowed  twelve  months  after  the  re- 
moval of  such  dhability."    Code,  §507. 

This  suit  was  brought  after  the  expiration  of  twelve 
months  from  the  time  the  right  of  action  accrued  by  the 
mule  being  killed  in  crossing  the  bridge.     No  claim  for 
damages  was  presented  to  the  commissioners  in  writing,  or 
to  them  sitting  as  commissioners,  even  verbally,  and  the 
plaintiff  labored  under  no  disability ;  therefore  the  right 
of  action  was  barred  by  the  statute.    The  members  of  the 
<M>mmission  were  seen  individually  by  the  plaintiff  and  his 
attorney  at  different  times,  and  the  matter  brought  to  their 
attention,  and  propositions^to  compromise  were  made  by 
ihe  attorney;  but  no  formal  claim  was  presented  in  writing, 
or  laid  before  the  body  in  session,  either  regular  or  called, 
4it  any  time,  verbally  or  in  writing.    65  Oa.y  216.    In  that 
•case  this  point  is  ruled,  anJ  the  ruling  covers  this  case. 
The  presentation  of  the  claim  is  the  beginning  of  the  pro- 
ceeding to  get  damages.    It  must  be  within  twelve  months. 
It  ought  to  be  in  writing,  as  the  demand  and  its  date  is 
the  beginning  of  a  judicial  proceeding  within  a  period 
which  would  prevent  the  bar  of  the  statute.     It  was  made 
in  writing  formerly  to  the  inferior  court,  and  then  to  the 
ordinary,  where  there  are  no  commissioners ;  so  it  should 
be  to  the  commissioners  of  roads  and  revenue,  where  there 
ar  e  such.    Code  of  1863,  §§4028,  4022.    The  duties  of  the 
inferior  court  sitting  for  county  purposes,  were  devolved 
upon  the  ordinaries  by  the  constitution  and  laws,  after  the 
^Code  of  1863,  and  the  mode  of  procedure,  in  the  absence 
•of  special  legislation  changing  it,  was  the  same.    The  sec- 
tions cited  from  the  Code  of  1863  show  that  the  mode  of 

.  •  •  •  « 

procedure  before  the  inferior  court  was  in  writing,  and 
when  they  were  in  session  on  county  affairs.  By  the  judg- 
ment in  65  Oa.^  216,  following  the  necessary  logic  of  the 
change,  the  same  mode  is  ruled  as  proper  for  the  ordinary, 
and  60  it  should  be  for  county  commissioners,  who  manage 
the  same  affairs  in  Muscogee.  Acts  of  1872,  p.  451. 
The  result  is,  that  the  claim  should  have  been  presented 
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in  writing,  to  the  commissioners  in  session,  within  twelve 
months  from  its  accrual.    It  not  having  been  done,  and 
suit  of  no  sort  having  been  begun  within  twelve  months, 
the  claim  is  barred^  and  the  non-suit  was  right. 
Judgment  affirmed. 


Woodward  et  al.  vs.  BrviNS. 

[Mandfofd,  Jnslloe,  being  dlsqnmlifled,  didnotpreeide  in  thli  oaaa  ] 

i  Under  the  act  of  1876  (acts  1876,  p.  51),  coiirtB  of  equity  alone  have 
jorisdiction  of  suits  for  the  recovery  of  property  which  had  been 
set  apart  as  a  homestead  and  exemption,  and  which  had  been  there- 
tofore sold.  Where  ejectment  was  brought  for  such  property,  a 
piea  to  the  jurisdiction  was  not  demurrable. 

2.  Where  a  homestead  was  set  apart  to  the  head  of  a  family,  under  the 
laws  of  the  state,  and  afterwards  he  was  adjudged  a  bankrupt,  and 
the  premises  were  sold  by  his  assignee,  and  bought  by  a  purchaser 
prior  to  1876,  to  an  action  of  ejectment  brought  for  the  recovery  of 
the  property,  a  plea  to  the  jurisdiction  of  a  court  of  conunon  law 
was  properly  sustained. 

(a.)  It  will  not  be  presumed  that  the  bankruptcy  was  inyoluntary, 
or  that  the  proceedings  tiierein  were  irregular. 

December  4,  iSSSi 

Jurisdiction.  Equity.  Homestead.  Bankruptcy.  Pre- 
sumptions. Before  Judge  Willis.  Taylor  Superior  court. 
April  Term,  1883. 

Reported  in  the  decision. 

L.  F.  Garrard  ;  0.  J.  Thornton  ;  W.  S.  Wallace,  for 
plaintiffs  in  error. 

W.  A.  Little  ;  John  Pkabody,  for  defendant. 

Hall.  Justice. 

To  this  action  of  ejectment  the  defendant  filed  a  plea 
to  the  jurisdiction  of  the  court,  "  for  that  the  suit  was  insti- 
tuted, and  is  pending  for  the  recovery  cf  property  which 
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had  been  set  apart  under  the  homestead  and  exemption 
laws  of  this  state,  and  was  thereafter  sold  to  defendant, 
and  that  a  court  of  equity  alone  has  jurisdiction  of  said 
case,  under  the  laws  of  this  state,  whereas  the  same  was 
returned  to,  and  now  pending  on  the  common  law  aide 
of  the  court,"  wherefore,  etc. 

To  this  plea  the  plaintiff  demurred,  and  the  demurrer 
oeing  overruled,  and  exception  haying  been  taken  to  the 
decision  of  the  court  overruling  the  same,  issue  was  taken 
upon  the  plea,  which  was  tried  under  an  agreed  statement 
of  facts,  to  the  effect  that  John  L.  Woodward,  one  of  the 
lessors  of  the  plaintiff,  and  father  of  the  plaintiff^s  lessors 
in  the  second  count  of  the  declaration  mentioned,  as  the 
head  of  the  family,  had  the  premises  in  question  set  apart 
and  exempted  to  him  as  a  homestead,  under  the  constitu- 
tion and  laws  of  the  state ;  that  afterwards  he  was  adjudged 
a  bankrupt  under  the  laws  of  the  United  States ;  that  the 
premises  had  been  sold  by  the  assignee  in  bankruptcy,  ap- 
pointed by  the  court  under  said  adjudication,  and  purchased 
at  said  sale  by,  and  conveyed  to,  James  H.  Bivins,  prior  to 
the  year  1876. 

On  this  agreed  statement  of  facts,  the  presiding  judge 
held  that  the  court  had  no  jurisdiction  of  the  case, but  that 
a  courtofequity,  under  these  facts,  alone  had  jurisdiction ; 
to  which  decision  the  plaintiff  excepted.  Upon  this  ruling, 
the  jury  returned  a  verdict,  finding  the  issue  on  said  plea 
in  favor  of  the  defendant.  The  demurrer  to  the  plea  was 
properly  overruled.  It  was  in  the  very  terms  of  the  act 
of  1876,  p.  51,  and  set  forth  all  the  facts,  which,  under  that 
act,  deprived  courts  of  common  law  of  their  jurisdiction, 
and  conferred  it  upon  courts  of  equity.  Neither  was  there 
error  m  the  ruling  of  the  court  nor  the  finding  of  the  jury 
in  favor  of  the  plea,  upon  the  agreed  facts.  69  Oa.y  883; 
64  76.,  747 ;  66  75.,  600.  It  would  be  improper  to  pre- 
sume that  the  proceedings  in  bankruptcy,  by  which  the 
premises  m  question  were  brought  to  sale,  were  irregular 
and  unauthorized;  nor  can  we  infer  that  John  L.  Wood- 
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ward  was  an  involuntary  and  not  a  voluntary  bankrupt. 
If  the  former  fact  had  existed,  and  was  deemed  material,  it 
should  have  been  made  clearly  to  appear,  and  have  been 
inserted  in  the  agreed  statement  of  facts.  It  is  scarcely 
donbtful  if  the  fact  of  the  proceedings  in  bankruptcy  would 
have  aided  the  case,  even  if  they  had  been  forced  upon 
him.  If  any  of  the  lessors  of  the  plaintiffs  have  rights, 
these  rights  may  be  as  effectually  set  up  in  a  court  of  equity 
as  in  a  court  of  law.  The  rights  of  all  the  parties  could  be 
more  fully  ascertained  and  definitely  settled  in  that  court 
than  under  this  action  of  ejectment. 
Judgment  affirmed. 


The  Alabama  Great  Southern  Railroad  vs.  Gilbert. 

The  charter  of  a  railroad  company  empowered  it  to  condemn  for 
right  of  way  a  stated  number  of  feet  in  width  of  road-bed  and  on 
each  side  thereof,  provided  it  did  not  interfere  with  any  building. 
The  company  did  not  condemn  any  of  the  land  of  a  land-owner  on 
its  line,  but  constructed  its  road  through  his  land,  and  used  the 
road-bed  on'y.  He  built  a  house  upon  that  part  of  his  land  near 
the  track,  but  not  in  the  occupancy  of  the  company,  and  remained 
in  the  peaceable  and  adverse  possession  of  it  continuously  for  about 
nine  years,  when  proceedings  were  taken  by  the  company  to  con- 
demn the  land  to  the  full  extent  of  the  right  of  way,  including  that 
built  on : 

Held,  that  this  could  not  be  done. 

(a.)  Charter  rights  antagonistic  to  rights  of  private  property  will  be 
strictly  construed ;  and  their  exercise  must  be  in  strict  compliance 
with  the  law  granting  them. 

(6.)  The  right  to  condemn  land  on  each  side  of  the  road-bed  was  a 
privilege  which  the  company  might  exercise  or  not ;  and  when  it 
failed  to  exercise  such  right,  the  land-owner  was  not  prevented 
iron;  using  his  land  near  the  track. 

'c.  What  a  corporation  first  condemns,  or  buys,  or  takes  as  necessary 
for  its  franchise,  it  wii;  be  bound  by  as  its  election ;  and  the  char- 
ter rights  w*ll  be  thereby  exhausted,  so  far  as  the  then  existing 
charter  ^^ests  it  with  power 

id,"  A  mere  prescriptive  title  would  suffice  to  bar  the  company  from 
the  right  to  condemn  «and  on  which  a  building  had  been  erected. 

NcTBiDberaO,  1888. 
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Railroads.  Eminent  Domain.  Laws.  Oorporations. 
Prescription.  Before  Judge  Fain.  Dade  Superior  Court. 
March  Term,  1883. 

Reported  in  the  decision. 

W.  N.  &  J.  P.  Jacoway  ;  R.  J.  McOamy,  for  plaintiff  in 
error. 

T.  J.  Lumpkin  ;  Graham  &  Graham,  for  defendant 

Jackson,  Chief  Justice. 

.  By  the  charter  of  the  Alabama  Great  Southern  Railroad 
Company,  formerly  the  Wills  Valley  Railroad  Company, 
the  company  is  empowered,  under  the  state's  right  of  emi- 
nent domain,  to  condemn  for  right  of  way  so  many  feet  of 
width  of  road-bed,  and  each  side  thereof,  provided  it  does 
not  interfere  with  any  building.  Acts  of  1854,  p.  464. 
On  defendant's  land  the  company  failed  to  take  steps  to 
condemn  the  land  according  to  the  charter,  but  constructed 
the  road  over  defendant's  land  without  doing  so,  and  has 
been  in  the  use  and  enjoyment  of  the  road-bed  alone  since 
its  construction.  The  defendant,  in  1873,  some  nine  years 
before  proceedings  of  any  sort  were  taken  to  condemn  the 
land  under  the  charter,  built  upon  that  part  of  his  land 
near  the  track  of  the  road,  but  not  in  the  occupancy  of  the 
company,  and  has  been  in  the  peaceable  and  adverse  pos- 
session of  it  continuously  for  that  period. 

In  1882,  proceedings  were  begun  in  the  court  of  ordinary 
to  condemn  the  land  to  the  full  extent  of  the  right  of  way, 
including  that  portion  of  his  land  so  built  upon  by  defend- 
ant. The  case  was  taken  by  appeal  to  the  superior  court, 
and  decided  adversely  to  the  company,  whereupon  it  ex- 
cepted, and  brought  the  case  to  this  court. 

The  question  is,  can  the  company  now  condemn  the  land 
with  the  buildings  thereon,  or  rather  the  land  so  boilt 
upon? 
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The  right  of  private  property  is  very  sacred  in  the  eye 
of  the  law.  It  stands  on  the  same  foundation  as  the 
co-ordinate  rights  of  personal  liberty  and  personal  security. 
It  only  yields  to  the  right  of  eminent  domain  in  the  state, 
and  it  can  be  taken  for  public  use  only  after  just  compen- 
sation. Oonstitution  of  Georgia,  Cede,  §§4994,  4995, 
5024. 

It  is  upon  the  principle  that  railroads  are  for  public  use 
that  private  property  can  be  condemned  for  their  way  over 
the  lands  of  others,  and  provision  is  made  in  the  charter 
of  railroad  companies  for  the  manner  of  condemning  it  and 
the  extent  to  which  that  condemnation  can  go,  always 
upon  just  compensation,  and  the  mode  of  ascertaining  it. 
These  charter  rights,  overriding,  as  they  do,  the  high 
right  of  private  property,  are  construed  strictly ;  and  the 
exercise  of  the  right  must,  with  equal  strictness,  be  held 
to  a  rigid  compliance  with  the  law  of  its  existence,  the 
charter  by  which  alone  it  can  move.  5  G^cf.,  561 ;  7  /i., 
221;  49  74.,  151. 

This  charter  grants  this  company  the  right  to  subject 
land  to  the  purposes  of  this  railway,  but  only  naked  land. 
Land  on  which  buildings  of  any  sort  are  erected,  cannot 
be  condemned  on  any  terms  whatever,  against  the  will  of 
the  owner.  Buildings  are  on  this  land  of  defendant ;  there- 
fore it  cannot  be  condemned  under  this  charter. 

But  it  is  said  that  at  the  time  the  road-bed  was  con 
structed,  the  defendant  had  not  erected  the  building  in 
question,  and  that  he  built  with  knowledge  that  the  com- 
pany  was  entitled  to  condemn  that  part  of  his  land  whereon 
ho  did  build.  Tlie  reply  is  that  the  company  saw  fit  to 
content  itself  with  the  road-bed  only.  It  did  not  even  con* 
demn,  under  the  charter,  that  much  of  defendant's  prop- 
erty, but  it  was  eilher  given  to  the  company,  or  bought  by 
it  from  defendant,  or  the  company  was  permitted  by  a 
sort  of  tacit  license  to  use  so  much  of  defendant's  proper- 
ty. Was  he  thereby  prohibited  or  estopped  from  using 
his  own  just  as  he  chose — that  which  remained  hiu,  and 
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had  not  been  touched?  The  company  was  not  obliged  to 
condemn  and  pay  for  all  the  width  which  the  charter 
allowed — the  entire  fifty  feet.  How  much  of  his  own 
must  this  man  conjecture  that  the  company  would  take 
and  pay  him  for,  under  the  charter  ?  How  long  must  he 
wait  (before  using  his  own  as  he  pleased)  upon  the  action 
of  the  company  ? 

We  think  that  he  had  the  right  to  reason,  and  belieye 
that  the  company  had  all  it  wished  for  the  exercise  of  its 
franchise,  and  to  act  upon  such  reason  and  belief,  and  build 
upon  his  own  land  not  embraced  within  what  the  company 
had  elected  by  its  own  conduct,  as  sufficient  for  its  useun* 
der  its  charter. 

The  law  favors  laches  in  nobody.  "  VigilantibuB  ncn 
dormientibuB  jura  subveniunf^  is  its  unvarying  maxim. 
Certainly,  in  the  exercise  of  a  franchise,  to  take  another's 
for  its  own  use,  it  will  not  aid  a  sleepy  corporation. 

If  the  building  had  been  where  it  is,  when  the  road  was 
constructed,  the  land  could  not  have  been  condemned.  The 
corporation  slept  over  its  rights  until  the  property  in- 
creased in  value,  and  changed  its  character  by  being  built 
upon,  and  now  seeks  to  do  what  it  could  not  have  done  bad 
it  been  so  valuable  and  improved  then. 

Besides,  the  authorities  are  to  the  effect  that  what  a  cor- 
poration first  condemns,  or  boys,  or  takes  as  necessary  for 
its  franchise,  it  will  be  bound  by  as  its  election ;  and  the 
chartered  rights  will  be  thereby  exhausted,,  so  far  as  the 
then  existing  charter  vests  it  with  power.  Mills  on  Em. 
Dom.,8ec.  58;  35  Barb.,  373;  9  Paige,  323  ;  10  Bush,  529; 
17  Ohio,  340 ;  30  Maine,  498 ;  31  N.  J.,  205 ;  Note  to  1 
American  Railway  Cases,  1 47. 

It  would  seem  to  be  immaterial  whether  it  bought  or 
condemned,  or  merely  occupied  as  a  trespasser  or  licensee. 
The  principle  assuredly  must  be  the  same,  so  far  as  respects 
the  conduct  of  the  owner  of  the  property  after  the  piece  of  it 
,)udged  to  be  necessary  by  the  corporation  had  been  carved 
off.    Indeed,  it  would  be  in  reason  stronger,  when  appU^ 
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to  the  company  as  a  licensee  gratuitously ;  and  strongest) 
when  applied  to  the  company  as  a  trespasser. 

Moreover,  if  the  defendant,  though  in  possession  under 
mere  color  of  title,  had  been  in  such  adverse  and  continu- 
ous possession  more  than  seven  years,  with  his  building 
on  this  part  of  the  land,  and  the  company  had  not  moved, 
he  would  have  been  protected.  A  mere  prescriptive  title, 
possession  under  a  quit-claim  deed,  or  any  sort  of  color  of 
title,  wwld  bar  the  company  from  the  right  to  condemn 
this  building  and  the  ground  thereunder.  Shall  not  a  per- 
fect title  have  equal  effect?  Can  tlie  true  owner,  with 
perfect  title,  be  condemned  to  give  up  his  home,  or  his 
business  house,  or  any  other  building,  when  one  in  under 
merely  colorable  title  would  be  protected  ?    Surely  not 

Judgment  affirmed. 


Austin,  Jr.,  vs.  State  ;  Lyle  vs.  State. 

1.  The  act  of  1874,  which  provided  that  no  manager  of  elections,  or 
other  person,  should  receive  taxes  on  election  day,  except  the  tax 
collector,  was  amendatory  of  an  act  passed  in  1862,  to  alter  and 
amend  the  revenue  laws  of  this  state.  It  was  not  a  criminal  en- 
actment ;  nor  was  any  other  penalty  provided  by  it  than  the  loss 
of  a  vote.  Nor  did  the  act  of  1878,  Code,  (4568  (a),  render  a  poi- 
son criminally  liable  who  paid  a  tax  execution  to  a  constable  in 
whose  hands  it  was  for  collection,  on  the  day  of  the  election,  and 
then  voted. 

(a  )  Penal  laws  are  to  be  strictly  construed  in  behalf  of  the  defend- 
ant. 

2.  Where  execution  had  been  issued  for  taxes,  and  placed  in  the 
hands  of  a  constable  for  collection,  payment  to  him  on  the  day  of 
election  was  payment  to  an  officer  authorized  by  law  to  receive  it, 
who  was  pro  Jiac  vice  the  tax  collector,  and  it  was  never  intendea 
that  such  payment  should  be  made  illegal 

(a.)  Besides,  in  these  cases  there  was  no  intention  to  violate  the  law. 

September  11,  I8S8. 

Criminal  Law.  Voting.  Tax.  Constable.  Laws.  Be- 
fore Judge  Cobb.  City  Court  of  Clark  County.  April 
Term,  1883. 
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Reported  in  the  decision. 

E.  K.  Lumpkin,  for  plaintiffs  in  error. 

Sylvanus  Morkis,  solicitor  city  court,  by  brief,  for  the 
£tate. 

Jackson,  Chief  Justice. 

The  defendant  was  indicted  for  the  offence  of  illegal 
voting,  in  that  he  had  not  paid  all  taxes,  which,  since  the 
adoption  of  the  present  constitution  of  this  state,  had  been 
required  of  him  previous  to  the  year  in  which  an  election 
was  held  for  sheriff,  in  the  county  of  Clark,  but  had  voted 
without  so  paying;  the  indictment  being  under  section 
4568  of  the  Code. 

On  the  day  of  the  election  he  did  pay  the  taxes  to  a  con- 
stable who  had  the  Ji.  fa.  for  taxes  in  liis  hands  for  collec- 
tion ;  but  the  act  of  1874,  in  the  following  words,  prohibits 
the  payment  of  taxes  on  the  day  of  election  to  any  person 
except  the  tax  collector : 

"An  act  to  amend  section  four  of  an  act  to  alter  and  amend  the 
revenue  laws  of  this  state,  and  to  provide  a  penalty  for  the  viok- 
tion  thereof. 

''Be  it  enacted,  etc.,  that  section  four  of  an  act  to  alter  and  amend 
the  revenue  laws  of  this  state,  and  to  provide  a  x>enalty  for  the  viola- 
tion thereof,  approved  December  15th,  1862,  be  amended-  by  adding 
after  the  word  "officers,"  in  the  tenth  line,  the  following  clause: 
'And  it  shall  not  be  lawful  for  any  manager  of  an  election,  or  other 
person,  to  receive  any  money  for  taxes  on  the  day  of  election,  except 
the  tax  collector ;  and  if  any  voter  shall  vote  who  has  not  ]iai(l  his 
taxes,  his  vote  shall  be  illegal,  and  the  commissioners  who  consoli- 
date their  returns  of  the  election,  shall  not  count  such  votes  in  making 
out  the  return.  *  " 

The  facts  were,  that  the  defendant,  on  the  day  of  elec- 
tion, paid  his  taxes  to  a  constable  who  had  received  the 
fi^fa,  for  taxes  for  collection  from  the  tax  collector,  and 
the  presiding  judge  held  that  he  was  guilty  of  the  crime  of 
illegal  voting,  because  he  did  vote  after  so  paying  to 
taxes  ;  and  the  question  is,  was  he  guilty  of  that  offence, 
and  punishable  under  section  4568  (a)  of  the  Code! 
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That  section  was  codified  from  an  act  passed  in  1878, 
four  years  after  the  act  of  1874,  and  is  in  these  words,  ofi 
this  Iranch  of  the  offence  of  illegal  voting : 

"Any  peraon  who  shall  hereafter  vote  at  any  such  election  (aUaci-j 
ing  to  elections  for  the  legislature  and  county  officers ),  *  *  »  ^vho 
has  not  paid  all  taxes  which,  since  the  adoption  of  the  present  con- 
stitution of  this  state,  have  been  required  of  him  previous  to  the  year 
in  which  said  election  occurs,  and  which  he  has  had  an  opportunity  of 
paying,  agreeably  to  law  •  *  *  shall  be  indicted,  and  on  convic- 
tion punished,"  etc. 

The  act  of  1874  provides  for  no  indictment  for  illegal 
voting,  in  paying  taxes  on  election  day;  no  prior  act  pro- 
vided for  it.  The  act  of  1862,  of  which  the  act  of  1874  is 
amendatory,  contains  no  such  penalty,  but  totally  differ- 
ent punishment.  The  only  penalty  alluded  to  in  the  act 
or  title  of  the  act  of  1874  is  that  the  vote  shall  not  be 
counted,  and  thus  the  voter  shall  lose  his  franchise.  It 
could  not  possibly  have  reference  to  the  penalty  provided 
four  years  after,  and  codified  in  section  4568  (a),  of  being 
indicted  and  punished  under  that  section ;  and  therefore 
we  think  that  the  court  erred  in  holding  that  he  was  pun- 
ishable in  this  way  under  the  act  of  1878,  in  section  4568 
(a)  of  the  Code.  Penal  laws  are  strictly  construed  in  be- 
half of  the  defendant,  and  this  rule  certainly  excludes  the 
idea  that  the  general  assembly,  in  1878,  hud  in  contem- 
plation the  payment  of  taxes  on  the  day  of  the  election  at 
all. 

2.  But  let  all  this  pass,  and  we  are  quite  clear  that  if 
the  defendant  had  been  indicted  under  the  act  of  1874,  and 
that  act  had  authorized  it,  or  if  the  words  in  the  act  of 
1878  '*or  which  he  had  an  opportunity  of  paying  agreeably 
to  law,"  embraced  in  it  the  payment  of  taxes  on  the  day 
of  the  election  to  any  person  but  the  tax  collector,  and 
made  such  payment  no  payment,  still  the  court,  we  think, 
ruled  erroneously  on  the  facts  made  by  this  record.  The 
collector  of  this  tax  that  day  was  this  constable ;  to  all 
intents  and  purposes  he  was  the  tax  collector.  The  tax 
had  passed  from  the  hands  of  the  tax  collector,  before  exe- 
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cution,  into  that  of  the  constable,  as  the  officer  of  the  law 
clothed  with  power  to  collect  and  receive  it,  and  paynietit 
of  this^.ya.  to  this  officer  was  never  intended  lo  be  made 
illegal. 

Besides,  it  is  clear  that  there  was  no  intention  to 
violate  the  law.  When  told  by  the  managers  that  he 
could  not  vote  because  his  name  was  on  the  defaulters' 
list,  and  he  had  not  paid  taxes,  he  asked  who  had  the  tax 
fi./a,^  and  was  told  that  one  of  two  constables  had  it.  He 
asked  one  if  he  had  it,  and  finding  he  did  not,  but  being 
informed  by  him  that  the  other  had  it,  he  went  to  him, 
who  hunted  it  up  among  his  papers,  where  it  had  been 
for  some  time,  with  other  Jl.  fas.  for  taxes ;  and  defend- 
ant paid  it  off  and  took  it  up,  and  was  told  by  the  consta- 
ble that  it  was  all  his  taxes,  and  that  he  could  vote;  and 
thereupon  he  did  vote.  Surely  there  is  no  criminal  intent 
in  the  case  ;  and  the  fact  that  he  did  vote,  construed  in 
connection  with  the  other  facts,  and  in  the  light  of  those 
facts,  proves  that  he  was  innocent  of  criminal  intent  and 
of  crime. 

The  case  of  Lyle  is  controlled  by  the  case  of  Austin  w. 
The  State,  just  decided. 

Judgment  reversed  in  both  cases. 


PULLIAM  vs.   DiLLARD   et  oL 

1.  A  motion  to  set  aside  a  judgment,  like  a  motion  to  arrest  it,  most 
be  based  on  some  defect  apparent  on  the  face  of  the  record.  The 
two  differ  only  in  respect  to  the  term  at  which  each,  must  bese\'' 
erallv  made. 

2.  Entries  on  the  bench  docket  of  the  superior  court  are  nopurtof 
the  record. 

November  20,  1883. 

Practice  in  Superior  Court.  Record.  Judgment.  Be- 
fore W.  K.  Moore,  Esq.,  Judge  pro  hoc  vice.  Gordon  Su- 
perior Court.     February  Term,  1883. 
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Keported  in  ilie  decision. 

Jos.  McCoNNKLL ;  R  J.  MoCamy,  for  plaintiff  in  error. 
T.  C.  MiLNER;  McOuTCHEH  &  Shuhate,  for  defendants. 
Jackson,  Chief  Justice 

This  was  a  motion  in  the  conrt  below  to  set  aside  a  judg- 
ment on  ^.he  ground  that  the  defendant  was  cfischarged  in 
bankruptcy  from  the  debts  provable  therein,  and  the  debt 
on  which  this  judgment  was  founded  was  provable  in 
bankruptcy. 

It  appears  that  suit  was  brought  on  this  debt  prior  to 
the  defendant's  adjudication  as  a  bankrupt,  and  that  the 
suit  proceeded  to  judgment  without  any  plea  of  the  pen- 
dency of  the  proceeding  in  bankruptcy,  of  defendant's 
application  for  discharge,  or  of  the  adjudication  or  any 
other  record  or  minute  evidence  thereof.  On  the  bench 
docket  there  was  some  suggestion  of  the  fact,  but  no  entry 
on  the  minutes  or  elsewhere  of  record. 

1.  A  motion  to  set  aside  a  judgment,  like  a  motion  to 
arrest  it,  must  be  based  on  some  defect  apparent  on  the 
face  of  the  record.  The  two  motions  differ  only  in  respect 
to  the  term  in  which  each  must  be  severally  made.  Oode, 
&3587,  3588. 

2.  Entries  on  bench  docket  are  no  part  of  the  record. 
1  9a,,  855 ;  4  /J.,  159 ;  11  75.,  330 ;  38  Ih,  587. 

It  follows  that,  no  defect  in  the  judgment  appearing  on 
the  face  of  the  record,  the  judgment  should  not  have  been 
set  aside^    Steadman  vs.  Leej  61  Oa»j  58. 

Judgment  reversed. 
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Epping  v8.  Aiken. 

1.  Where,  pending  a  bill  in  equity  to  collect  an  ind  ;btedne8B,  the  de- 
fendants removed  out  of  the  state  and  were  proceeding  to  remove 
all  of  their  property,  an  attachment  would  lie  in  favor  of  the  com- 
plainant :  but  equity  having  jurisdiction  of  the  claim  and  the  par- 
ties, full  relief  could  be  granted  by  it  by  injunction  and  receiver, 
in  the  nature  of  an  equitable  attachment. 

{a,)  A  demurrer,  because  of  the  existence  of  a  common  law  remedy, 
should  be  fikd  at  the  first  term. 

?.  Where,  after  the  grant  of  an  injunction  and  the  appointment  of  a 
receiver  under  a  supplemental  bill,  one  of  the  defendants  dissolvei 
and  vacated  the  order  by  giving  the  bond  required,  and  made  no 
further  motion  for  six  years  and  until  a  decree  was  had  on  the 
original  bill,  he  could  not  then  demur  to  the  supplemental  bill,  and 
move  to  vacate  the  order  granted  thereunder. 

January  8, 18S4. 

Attachment  Demurrer.  Equity.  Laches.  Before  Judge 
Adams.    Mcintosh  Superior  Court.    May  Term,  1883. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  the  following :  The  original  bill  in  this  case 
was  filed  by  Aiken  against  Epping,  Bellas  &  Company  and 
Staples,  for  an  account  and  settlement  of  certain  partner- 
ship transactions,  and  to  recover  an  amount  alleged  to  be 
due  to  him  by  them.  This  was  filed  in  1875,  and  Epping 
was  served.  In  1877,  a  supplemental  bill  in  aid  of  the 
original  was  filed,  alleging  non-residence  of  parties  and 
threatened  removal  of  property.  Under  this,  an  injunction 
was  granted  and  a  receiver  appointed.  The  order  was  dis- 
solved by  the  giving  of  bond,  as  stated  in  the  decision.  In 
1883,  Epping  filed  a  demurrer  and  also  a  motion  todismiss 
the  bill  and  vacate  the  judgment.  They  were  overruled, 
and  he  excepted. 

W.  S.  Basinger,  for  plaintiff  in  error. 

Lester  &  Ravenel;  W.  R.  Qignilliat,  for  defendant 
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Jackson,  Chief  Justice. 


Pending  a  bill  filed  by  Aiken  against  Epping  and  his 
two  partners,  one  only  of  whom  appeared  and  answered, 
there  having  been  service  only  on  Epping,  the  complain- 
ant, Aiken,  brought  another  bill,  in  the  nature  of  a  supple- 
mental bill,  against  the  same  defendants,  stating  the  pen- 
dency of  the  first  bill,  the  indebtedness,  the  fact  that  all 
1  he  defendants  had  ceased  to  reside  in  thic  state ;  that  all 
of  the  property  left  by  them  in  this  state  consisted  of  cer- 
tain office  furniture,  and  a  steam-tug,  called  the  Starlight, 
then  at  the  wharf  at  Brunswick,  that  defendants  were  caus- 
ing the  removal  of  this  property  beyond  the  state,  and  if 
Temoved,  then  that  any  judgment  or  decree  he  would  ob- 
tain in  his  said  bill  would  be  worthless.  The  bill  concluded 
with  a  prayer  for  a  receiver  and  injunction  against  remov- 
ing the  property  or  interference  therewith. 

This  supplemental  bill  was  filed  in  1877,  and  the  origi- 
nal bill  in  1875.  The  judge,  on  the  day  the  bill  was  filed, 
granted  the  injunction  and  appointed  the  receiver,  with 
leave  to  defendant  to  move  to  dissolve  within  five  days, 
or  at  his  option,  Epping  alone  being  served,  to  dissolve 
without  motion,  by  giving  bond  with  good  security  in  the 
sum  of  $4,000,  for  the  payment  of  any  decree  which  might 
be  rendered  under  the  original  bill.  On  the  next  day  after 
the  bill  was  filed,  Epping  dissolved  the  injunction  and  va- 
cated the  order  for  a  receiver  by  giving  the  bond. 

Afterward,  on  Feb.  19, 1883,  Epping  demurred  to  the  bill 
for  want  of  jurisdiction  and  equity,  and  filed  a  motion  to 
dismiss  the  bill  and  vacate  the  order  and  bond,  on  the 
grounds  that  the  court  had  no  jurisdiction  to  grant  the  re- 
lief prayed  for,  that  there  was  no  equity  in  the  bill,  and 
that  the  order  and  bond  were  without  authority,  illegal  and 
void.  The  demurrer  was  overruled,  the  motions  to  dismiss 
the  bill  and  to  vacate  the  order  were  denied,  and  ou  these 
error  is  assigned  here. 

1.  The  complainant  could  have  attached  the  property 
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and  secured  whatever  decree  he  could  obtain  on  the  origi- 
nal bill,  at  law;  but  a  court  of  equity  having  jurisdictioa 
of  the  claim  and  the  parties,  would  not  force  a  party  out 
of  its  court  to  seek  a  remedy  elsewhere.  Therefore,  it 
attached  the  property  itself.  The  supplemental  bill  was 
good,  being  in  the  nature  of  a  pendente  lite  equitable  at- 
tachment in  a  cause  already  pending  in  equity  The  de- 
murrer was  too  late  to  rely  on  the  remedy  by  attachment 
at  law.  Such  a  demurrer  must  be  filed  at  the  first  term, 
80  that  the  party  might  not  be  delayed  in  going  to  law. 

2.  The  defendant,  at  his  own  option,  gave  the  bond, 
got  his  property  released,  rested  on  his  oars  for  6ix  years, 
and  took  no  steps  to  move  until  after  the  decree  was  had 
in  the  original  bill.  He  is  estopped.  He  cannot  put  the 
party  complainant  back  in  statu  quo.  His  laches  should 
shut  equity  against  him,  if  nothing  else.  But  his  own 
volition — his  consent — binds  him.  ""^Consensus  toUit  erro- 
rem^  Even  if  originally  wrong,  the  consent  sanctifies  the 
error  of  the  judge.  Really,  however,  the  bill  appears  to 
us  all  right,  as  supplemental  and  ancillary  to  one  pending; 
and  equity,  averse  to  a  multiplicity  of  suits  and  courts, 
will  render  full  relief  where  it  has  jurisdiction.  It  had  it 
in  the  original  case,  and  has  decreed  relief,  and  that  decree 
has  just  been  affirmed.  This  judgment  must  also  be 
affirmed,  and  the  bond,  voluntarily  given,  be  held  valid 
to  secure  the  debt. 

Judgment  affirmed. 


Tucker  vs.  Edwards. 

After  a  horse  had  been  exempted  under  42040  oE  the  Code,  the  pos- 
session of  the  head  of  the  family  was  for  their  use  and  benefit; 
and  if  the  horse  were  tortiously  taken  from  his  possessioOf  the 
wife,  on  behalf  of  herself  and  children,  could  proceed  by  posMS- 
Bory  warrant  to  recover  it. 

(a.;  A  consent  extorted  from  the  head  of  the  family  while  in  jail  did 
not  affect  the  rights  of  the  wife  and  children  as  to  theexemptioo^ 

Januazy  15, 1884. 
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Parties.  Homestead.  Actions.  Before  Judge  Pottlb. 
Taliaferro  Superior  Court.     August  Term,  1 883. 

Hrs.  Edwards,  on  behalf  of  herself  and  minor  children, 
sued  oat  a  possessory  warrant  against  Thicker  and  Peck  to 
recover  a  horse.  On  the  trial,  it  appeared  that  the  horse 
had  been  set  apart  to  Edwards  as  the  head  of  a  family  as 
an  exemption ;  that  he  had  ridden  the  horse  to  town,  had 
been  arrested  and  thrown  into  jail ;  that  Tucker  had  taken 
the  horse  from  the  rack  where  it  was  hitched,  and  that  it 
was  subsequently  found  in  the  possession  of  Peck ;  Tucker 
set  up  a  claim  to  the  horse  by  reason  of  a  purchase  at  a 
judicial  sale,  but  it  appeared  that  he  had  returned  it  to  the 
possession  of  Edwards  after  the  purchase. 

On  behalf  of  plaintiff  it  was  contended  that  this  purchase 
was  by  agreement  for  the  benefit  of  Edwards  and  his  family; 
this  was  denied  by  Tucker.  It  appeared  that  while  Ed- 
wards was  in  jail.  Tucker  stated  that  he  could  have  him 
put  in  the  penitentiary,  but  would  let  him  out  if  he  would  ^ 
give  up  the  horse.    To  this  Edwards  assented. 

The  justice  awarded  possession  to  plaintiff.  Defendants 
carried  the  case  to  the  superior  court  by  certiorari.  On 
the  hearing,  the  certiorari  was  dismissed,  and  defendants 
excepted. 

J.  W.  HixoN ;  W.  H.  Brooks  ;  J.  0.  Reed,  for  plain- 
tiffs in  error. 

J.  F.  Reid,  by  brief,  for  defendant. 

Jacksou,  Chief  Justice. 

A  horse  was  exempted  under  section  2040  of  the  Code- 
by  the  husband  and  father,  as  head  of  the  family,  for  his 
wife  and  children.  The  husband  was  put  in  jail,  and  the 
defendant  took  the  horse  from  the  rack  where  he  was 
hitched.    The  wife,  for  herself  and  minor  children,  took  out 

V  71-39 
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a  possessory  warrant  for  the  horse,  and  the  justice  of  the 
peace  awarded  her  tlie  possession.  The  superior  court 
dismissed  a  certiorari  complaining  of  this  judgment,  and 
affirmed  the  action  of  the  justice  of  the  peace,  and  error 
is  assigned  here  on  the  dismissal  of  the  certiorari  and  the 
affirmance  of  the  action  of  the  justice  court. 

There  can  be  no  doubt  at  all  that  the  horse  was  illegally 
and  fraudulently  taken  from  the  possession  of  the  husband 
and  father,  when  put  in  jail  at  night.     He  left  the  horse 
hitched  to  a  rack,  and  without  leave  or  license  he  was 
taken  by  defendant  to  the  possessory  warrant,  from  the 
rack.     Afterwards  he  frightened  the  father  and  husband, 
while  in  jail  and  under  duress,  to  give  a  sort  of  consent  to 
the  illegally  acquired  possession ;  but  the  whole  transac- 
tion appears  tortious  and  invalid.    He  did  setup  a  sort  of 
•claim  to  the  horse  by  virtue  of  a  constable's  sale,  but  paid 
not  a  cent,  and  turned  him  over  to  the  head  of  the  family, 
who  it  seems  afterwards  paid  off  the  fi./a.  himself.    The 
single  question  worth  a  moment's  thought  is,  whether  the 
head  of  the  family  or  the  wife  should  have  brought  the 
possessory  warrant.     It  is  purely  technical  which  should 
bring  it.    The  real  use  and  possession  is  in  the  wife  and 
children.     Code,  §§3040,  2048.     It  is  for  their  "use and 
benefit,"  as  those  sections  declare,  and  the  husband's  pos- 
session is  for  them,  and  is  therefore  their  possession ;  and 
as  she  brings  the  case  for  herself  and  the  minor  children, 
doubtless  because  of  the  sort  of  extorted  consent  of  the 
husband,  and  as  no  consent  of  his  could  legally  dispossess 
them  of  the  horse,  we  shall  rule  that  the  warrant  was  prop- 
erly sued  out  by  the  wife  and  minors,  and  the  possession 
properly  restored  to  them. 

Judgment  affirmed. 
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Rice,  surviving  partner,  vs.  Caudle. 

1.  In  a  suit  for  compensation,  growing  out  of  the  breach  of  a  con- 
tract, under  which  the  plaintiff  claimed  the  exclusive  right  to  sell 
certain  goods  at  a  given  price,  in  a  designated  territory,  and  in 
violation  of  which,  others  were  employed  to  do  the  work  without 
his  consent,  when  he  was  ready  and  willing  to  carry  out  his  con- 
tract, the  measure  of  damages  w  juld  be  the  difference  between 
the  cost  of  doing  the  work  and  the  price  to  be  paid  for  it ;  that  is, 
the  profits  of  the  enterprise,  after  deducting  the  legitimate  and  ac- 
tual cost  of  its  execution. 

2.  The  amendment  which  the  court  allowed  to  plaintiff's  declaration 
introduced  no  new  cause  of  action,  nor  did  it  amount. to  a  misjoin- 
der of  causes  of  action. 

February  2, 1881. 

Damages.  Master  and  Servant.  Contracts.  Amend- 
ment. Before  Judge  Clark.  City  Court  of  Atlanta. 
December  Term,  1882. 

Caudle  brought  his  action  against  Austell  &  Bice  on  an 
open  account,  as  follows : 


41 
tt 
tt 


Austell  &  Rice, 
1881 .  To  Thomas  A.  Caudle,  Dr. 

Nov.  1.    To  selling  50  tons  Pendleton's  and  Burgess's  guano,  at 
three  dollars  per  ton,  ....      $150 

"Nov.  1.    To  amount  so'd  by  sub  agents  of  Austell  <&  Rice 

within  territory  of  Thomas  A.  Caudle,  75  tons, 
at  three  dollars  per  ton, 225 

♦375.  *' 

He  amended  his  declaration  by  alleging  that,  by  agree- 
ment with  defendants,  he  was  to  have  the  exclusive  right 
to  Bell  guano  for  them  within  a  certain  territory,  and  was 
to  receive  $3.00  per  ton  for  all  he  should  sell ;  that  he  sold 
fifty  tons ;  that  they  also  permitted  other  parties  named  to 
sell  guano  within  the  agreed  territory,  who  sold  together 
seventy-five  tons,  for  which  he  claims  pay  at  $3.00  per  ton. 

It  is  unnecessary  to  detail  the  evidence.  The  jury  found 
for  the  plaintiff  on  the  first  count  (the  claim  on  account  of 
guano  sold  by  plaintiff)  $21.90;  on  the  second,  $85.06, 
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making  a  total  of  $106.96.  Austell  having  died  pending 
the  action,  it  proceeded  against  Bice,  surviving  partner. 
He  moved  for  a  new  trial,  on  the  following  among  other 
grounds  r 

(1.)  Because  the  amendment  to  the  declaration  was 
allowed,  and  evidence  was  admitted  under  it. — ^The  objec- 
tion was,  that  it  set  out  a  new  cause  of  action. 

(2.)  Because  the  court  charged  as  follows :  '*  If  you  be- 
lieve, from  the  evidence,  that  the  plaintiff  and  defendant 
made  a  contract,  by  which  plaintiff  was  to  have  the  exclu- 
sive right  to  sell  guano  for  defendants  within  a  certain  ter- 
ritory, for  the  year  1881 ;  and  if  you  believe  that  defend- 
ants placed  other  agents  within  said  terAtory,  in  violation 
of  the  contract,  and  that  such  other  agents  sold  seventy-five 
tons  of  guano,  or  any  number  of  tons,  then  the  plaintiff 
would  be  entitled  to  recover  of  the  defendants  such  dam- 
age as  he  may  have  sustained  by  reason  thereof;  and  the 
measure  of  such  damage  would  be  $3.00  per  ton  on  every 
ton  sold  by  such  agents — it  being  conceded  in  the  case 
that  by  the  contract  the  plaintiff  was  to  receive  $3.00  on 
each  and  every  ton  of  guano  sold  by  himself." 

The  motion  was  overruled,  and  defendant  excepted. 

B.  F.  Abbott,  for  plaintiff  in  error. 
D.  N.  Martin,  for  defendant. 

Hall,  Justice. 

1.  In  a  suit  for  compensation  growing  out  of  the  breach 
a  contract,  which  consisted  in  depriving  plaintiff  of  ihe 
exclusive  right  which  it  was  claimed  he  bargained  for,  to 
sell  certain  goods  at  a  given  price  in  a  designated  terri- 
tory, and  in  employing  others  to  do  the  work,  without  his 
consent,  and  when  he  was  ready  and  willing  to  carry  out 
his  contract,  the  presiding  judge  charged  the  jury  that 
he  was  entitled  to  recover  as  damages  the  entire  amount 
at  which  it  was  shown  he  agreed  to  make  the  sales, 
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although  they  were  made  by  others.  This  court,  in  the 
case  of  Wallace  vs.  Tumlin,  42  Oa.^  463,  held  that  "the 
actual  damages  the  plaintiff  was  entitled  to  recover,  in 
snch  a  case,  embraced  the  difference  between  the  cost  of 
doing  the  work  and  the  price  to  be  paid  for  it ;  that  the 
measure  of  damages  for  the  breach  or  refusal  to  carry  out 
8uch  contract  should  be  computed  by  ascertaining  the 
profits  of  the  enterprise,  after  deducting  the  legitimate  and 
actual  costs  of  its  execution ;"  and  they  would  have  re- 
versed the  judgment  for  this  error  in  the  charge  of  the 
superior  court,  had  not  the  plaintiff's  evidence  given  the 
correct  measure  of  damages,  which  enabled  them  to  correct 
the  judgment,  by  ordering  the  amount  of  the  cost  of  exe- 
cuting the  contract  to  be  written  off. 

We  are  not  authorized  to  give  a  similar  direction  to  this 
case,  which  we  would  willingly  do,  for  the  want  of  any 
evidence  upon  this  material  point. 

2.  The  amendment  which  the  court  allowed  to  plaintiff's 
declaration  introduced  no  new  cause  of  action,  nor  did  it 
amount  to  a  misjoinder  of  causes  of  action,  as  was  in- 
sisted by  the  defendant ;  it  simply  supplied  a  defective 
statement  of  the  plaintiff's  case,  as  set  forth  in  the  plain- 
tiff^s  original  declaration. 

This  disposes  of  the  exceptions  as  to  testimony,  found- 
ed upon  the  supposed  error  in  sustaining  the  amend- 
ment. The  other  grounds  of  the  motion  are  determined 
by  what  has  been  said  in  reference  to  the  judge's  charge. 

Judgment  reversed. 
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Hyams  vs.  Miller,  trustee,  et  al. 

Where  compensation  is  to  be  paid  to  a  broker  or  real 'estate  agent 
by  way  of  commissions,  the  whole  service  or  duty  must  be  ]>er- 
formed  before  any  right  to  commissions  arises,  unless  the  act  of 
the  principal  has  prevented  the  performance  of  it. 

(a.)  Where  a  property  owner  contracted  with  a  real  estate  agent  that 
the  latter  should  not  only  find  a  purchaser  for  his  property,  but 
also  make  actual  sale  of  the  same,  on  terms  stated,  before  claiming 
commissions,  it  was  necessary  for  the  agent  to  complete  the  sale ; 
he  must  find  a  purchaser  in  a  situation,  and  ready  and  willing  tu 
complete  the  purchase  on  the  terms  agreed  on  ^ upon  doing  this, 
he  would  be  entitled  to  commissions,  although  the  vendor  should 
refuse  to  perfect  the  sale. 

(6.)  That  Ihe  agent  carried  a  proposition  to  purchase  from  a  proposed 
buyer  to  the  owner,  and  the  latter  indorsed  upon  it  accepted,  Hil 
notentitle  the  agent  to  commissions,  where  the  trade  was  not  con- 
summated, without  fault  on  the  part  of  the  principal j 

December  1.  If 83. 

Contracts.  Principal  and  Agent.  Brokers.  Commis- 
sions. Bal'ore  Judge  RoNEy.  Richmond  Superior  Court. 
April  Term,  1883. 

Reported  in  the  decision. 

L.  Phinizy  ;  J.  0.  C.  Black,  for  plaintiff  in  error,  cited, 
on  commissions  of  real  estate  agents.  2  Wait's  Act.  &  Del*., 
2H2andcit.,283;  51  N.  Y.  (6 Sick.),  124  ;  68  M, (IS Jd.). 
G83;  55  Id.,  (10 /^.,),  319 ;  104  Mass.,  204;  10  Am.  B., 
431;  60  Ga.,  212;  2  Suth.  Dam.,  449,  450;  14  C.  L 
Jour.,  86  ;  9  Jd.^  295 ;  4  Stew.,  N.  Y.,  59 ;  7  0.  L.  Jour, 
187 ;  44  Wis.,  ;  21  Am.  R.,  192  and  cit. ;  6  0.  L.  Jour., 
409;  16/rf.,442. 

Foster  &  Lamar,  for  defendant,  cit«d  20  How.,  227;  IS 
Oa.,  214  (2) ;  17  Id.,  344 ;  14  Id.,  134  (3) ;  32  M,  493; 
36  /</.,  43 1  ;  Billiard  Sales,  35, 36  ;  I  Beiy.  Sales,  1,  2 ;  23 
Miss.,  384 ;  1  Wait's  Act.  &  Dcf.,  270 ;  31  Md.,  250,  (1  Am. 
R.,  49) ;  29  Id,,  512;  12  Gray,  491 ;  101  Mass.,'255 ;  13  La. 
Ann.,  151 ;  43  Barb.,  629 ;  68  Tenn.  St.,  42 ;  21  Barb.,  145; 
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4  Daly,  143 ;  62  Mo.,  249;  34  Md.,  440;  43  Cal.,  306 ;  46 
Conn.,  136 ;    1  C.  B.  (N.  S.),  296  ;    10  B.  &  C,  438. 

Blaxdford,  Justice. 

Plaintiff  in  error  bronght  his  suit  in  Richmond  superior 
court  to  the  October  term,  1882,  against  Leroy  J.  Miller, 
as  trustee  of  his  wife,  Mary  T.  Miller,  and  her  trust  estate, 
and  Josiah  Miller,  and  the  said  Leroy  J.  Miller.    He  al- 
leged that  on  the  14th  of  September,  1881,  he  was,  and  for 
a  long  time  had  been,  a  real  estate  agent  in  the  city  of 
Augusta,  engaged  in  buying  and  selling  real  estate  for 
others  upon  commission;  that  on  said  day  and  year  he,  as 
such  agent,  received  from  said  Leroy  J.  Miller,  trustee,  his 
written  letter  of  authority,  authorizing  him  to  sell  a  certain 
piece  of  real  estate  (a  copy  of  which  letter  appears  below). 
He  further  alleged  that,  in  pursuance  of  said  authority,  on 
said  day  and  year,  he  procured  a  purchaser  for  said  prop- 
erty in  the  person  of  one  Lexius  Henson  of  said  city,  and 
then  and  there  obtained  from  said  Henson  his  written 
agreement  to  purchase  said   property  (a  copy  of  which 
agreement  appears  below),  that  said  written  agreement  of 
said  Henson  was  presented  by  him  to  the  said  Leroy  J. 
Miller,  and  that  the  same  was  accepted  by  him  on  said  day 
and  year,  by  his  entering  upon  the  face  of  the  same  his 
acceptance  as  follows :  "Accepted  September  14,  18S1,  L. 
J.  Miller,  trustee."    That  at  the  time  of  the  sale  and  the 
procuring  of  said  purchaser,  he  believed  all  of  said  property 
belonged  to  said  Leroy  J.  Miller,  trustee,  but  since  ascer- 
tained that  only  a  portion  of  it  did  so  belong,  tha  other 
portion  belonging  to  said  Josiah  Miller,  who  had  autliorized 
the  said  Leroy  J,  Miller  to  sell  his  said  portion  along  with 
that  of  the  trust  estate,  and  that  in  conferring  authority 
to  sell  and  accepting  the  bid  of  said  Henson,  s:nd  L^n-oy  J. 
acted  not  only  as  trustee,  but  as  the  duly  authorized  agent 
of  the  said  Josiah.    That  valuing  the  whole  of  said  property 
at  $25,000,  that  of  the  trust  estate  was  worth  $18,000, 
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and  that  of  said  Josiah  was  worth  $7,000.  Petitioner 
prayed  that,  in  the  event  that  the  court  should  bold  that 
the  said  Josiah  Miller  was  not  liable,  that  the  said  Leroy 
J.  Miller  might  be  held  liable,  and  that  if  the  court  so  di- 
rected, the  parties  might  be  required  to  interplead  anJ 
determine  among  themselves  their  respective  liabilities, 
and  for  such  other  and  further  relief  as  he  might  be  entitle! 
to  in  the  premises. 

Defendants  demurred  to  the  petition,  upon  the  following 
grounds,  to-wit : 

(1.)  That  there  is  no  sufficient  cause  of  action  set  forth 
in  his  declaration. 

(2.)  That  there  is  no  sufficient  cause  of  action  set  forth 
against  Leroy  J.  Miller,  trustee,  and  no  cause  of  action  that 
can  bind  the  trust  estate. 

(3.)  That  there  is  an  improper  joinder  of  causes  of  action 
in  said  declaration. 

(i.)  That  there  is  an  improper  joinder  of  parties. 

(5.)  That  said  declaration  is  bad  for  uncertainty. 

(6.)  That  in  said  declaration  there  are  improper  prayers 
for  relief. 

(7.)  That  there  is  a  want  of  proper  parties. 

Which  demurrer  the  court  overruled,  and  defendants 
excepted  and  assigned  error  by  interlocutory  bill  of  excep- 
tions. The  jury  returned  a  verdict  for  defendants.  Mo- 
tion for  new  trial  was  made,  upon  the  following  grounds: 

(1.)  Because  the  verdict  in  said  case  was  contrary  to 
the  evidence. 

(2.)  Because  the  verdict  was  against  the  weight  of  the 
evidence. 

(3.)  Because  the  court  erred  in  charging  the  jury  this, 
viz:  That  a  real  estate  broker  is  not  entitled  to  his  com- 
missions until  he  produces  a  purclij^ser  in  a  situation,  and 
ready  and  willing  to  complete  the  sale. 

(4.)  Because  the  court  erred  in  charging  the  jury,  thai 
it  was  the  duty  of  Hyams  to  disclose  to  Miiler  everything 
that  passed  between  himself  and  the  purchaser  in  refer- 
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ence  to  the  trade,  and  if  he  did  not,  then  it  was  a  fraud  on 
Miller,  and  he  oould  not  recover. 

(5.)  Because  the  court  charged  the  jury,  if  they  found 
this  transaction  to  be  a  bargain  and  not  a  sale,  this  was  the 
end  of  the  case,  and  they  must  find  for  the  defendant 

(6.)  Because  the  court  erred  in  charging  the  jury  that 
the  broker  must  not  only  find  a  purchaser  who  was  ready 
and  willing,  but  one  pecuniarily  able  to  purchase. 

(7.)  Because  the  court  erred  when  it  qualified  plaintifiPs 
written  request  to  charge,  in  these  words :  "  But  you  must 
believe  from  the  evidence  that  there  was  a  sale ;" — tiie 
request  to  charge  being  in  these  words :  ^^  If  the  plaintiff 
was  employed  as  a  broker  and  effected  a  bargain  and  sale 
by  a  contract  mutually  binding  on  the  vendor  and  vendee, 
he  is  entitled  to  his  commissions,  whether  the  employer 
chooses  to  comply  with  or  enforce  the  contract  or  not,  un- 
less you  believe  he  otherwise  agreed." 

This  motion  for  new  trial  was  refused,  and  plaintiff  ex- 
cepted. 
The  following  evidence  was  introduced : 
For  plaintiff — J/r.  Hyams : — Am  real  estate  agent  and 
broker.    Identifies  agreement  of  September  14, 1882,  of 
L.  J.  Miller,  trustee,  authorizing  him  (Hyams)  to  sell  prop- 
erty therein  described.    Also  instrument  of  same  date, 
signed  Lexius  Henson.     Upon  receipt  of  the  offer  from 
Benson  I  took  it  to  Miller,  and  he  wrote  the  acceptance 
which  appears  upon  the  face  of  it.     Some  time  afterward 
I  sent  my  account  to  Mr.  M/llev  for  $1250,  5  per  cent  upon 
the  sam  named  in  the  writings,     Mr.  Miller  did  not  pay- 
refused  to  pay  it,  and  sent  it  l>ack  to  me.    The  amount  is 
still  due  me. 

Cross-examination : — Honson  did  not  take  the  prop- 
erty. Did  not  pay  the  jvhole  or  any  part  of  the  sum  offered. 
I  did  not  collect  any  of  the  agreed  purchase  money.  (The 
sale  was  never  completed.)  The  property  is  still  owned 
by  the  defendants.  I  claim  that  my  commissions  were 
due  when  I  obtained  Henson's  written  offer  for  the  prop- 
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erty,  and  Miller  indorsed  his  acceptance  of  it  thereon.  It 
was  nothing  to  me  afterwards  whether  the  sale  failed  of 
completion  or  not.  Miller  was  satisfied  with  Henson  as  a 
purchaser.  I  know  that  he  was  'Satisfied  with  him,  because 
my  negotiations  with  Henson  for  the  purchase  of  tlie  pj^p- 
erty  had  been  going  on  for  several  weeks,  and  Miller  knew 
to  whom  I  was  trying  to  sell  the  property.  Miller  had 
tried  to  sell  the  property  to  Henson  before  he  put  it  in 
my  hands  for  sale.  It  was  not  my  agreement  with  Miller 
that  my  commissions  were  to  be  paid  from  the  proceeds 
of  the  sale,  and  as  the  payments  were  made ;  they  were  to 
be  paid  in  one  payment,  when  the  sale  was  made.  Henson 
did  not  say  to  me  that  he  did  not  have  the  money  with 
which  to  pay  for  the  property.  He  did  say  to  me  that  he 
thought  he  could  borrow  the  money.  I  think  I  did  say  to 
him,  in  the  course  of  the  negotiations,  that  Mr.  Davison 
would  let  him  have  the  money,  and  that  Mr.  Davison  was 
then  at  Beaufort,  and  would  return  in  two  or  three  days, 
when  he  could  get  the  money  from  him.  Henson  did  not  say 
to  me  that  he  would  take  the  property,  if  he  could  borrow 
the  money.  Both,  the  contract  with  Miller  for  the  sale  of 
the  property  and  Henson's  offer  of  purchase  are  in  my 
handwriting.  After  Henson  had  agreed  to  purchase,  I 
went  to  my  office,  wrote  out  the  offer,  and  took  it  to  his 
(Henson's)  restaurant,  where  he  signed  it.  I  then  took  it 
to  Miller;  he  indorsed  his  acceptance  thereon,  I  did  not 
give  the  written  offer  of  Henson  to  Miller,  but  showed  it 
to  him ;  kept  it  myself;  have  had  it  ever  since.  No  deed 
v/as  ever  presented  to  Miller  for  his  signature,  or  a  deed 
demanded  of  Miller  so  far  as  I  know.  I  did  not  repeat  to 
or  inform  Miller  of  any  conversation  I  had  with  Henson 
touching  the  purchase  of  property,  or  the  offer  by  Henson. 

**  Augusta,  Ga.,  September  14 tb,  1881. 
**  Mr,  M,  HffamSf  Esq.: 

'*  Dear  Sib — I  authorize  you  to  sell  my  property,  located  on  the 
south  Bide  of  Broad  street  and  rumiiag  through  to  Ellis  street,  kuovn 
as  **  Miller,"  with  improvements  on  Broad  and  Ellis  streets,  for 
twenty-five  thousand  ($25,000)  payable  as  follows :  $5,000  cash,  bal* 
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ance  in  one,  two  and  three  yean,  with  S  per  cent  interest  on  the  de- 
ferred payments.  Bents  to  be  transferred  to  the  purchaser  from  the 
date  the  cash  payment  is  made ;  possession  of  the  property  to  be 
gi  v^en  October  1,  1SS2,  except  the  store ;  and  the  purchaser  can  make 
bis  own  arrangements  with  the  present  tenant,  £.  D.  Smythe  Sc  Co., 
for  possession  of  said  store ;  purchaser  to  pay  for  papers.  I  will  give 
yoa  fiire  per  cent.  (5)  commission  on  the  gross  sales. 

Very  respectfully,  L.  J.  Miller." 

"  Augusta,  Ga.,  September  14th,  1882. 
*  *  Jfr.  HyaiM,  Esq. : 

'*  Deab  Sib —I  will  giye  you  for  the  property  located  on  the  south 
side  of  Broad  street  and  running  through  to  Ellis  street,  known  as 
*'  Miller,"  with  improvements  on  Broad  and  Ellis  streets,  twenty-live 
thoasaod  dollars,  payable  as  follows :  $5,000  cash,  balance  in  one, 
two  and  three  years,  with  8  per  cent  interest  on  the  deferred  pay- 
ments. Rents  to  be  transferred  to  me  from  the  date  I  make  the  cash 
payment,  and  possession  of  the  property  to  be  given  me  October  1, 
1882,  except  the  store.  I  will  make  my  own  arrangements  with  the 
present  tenants,  £.  D.  Smjrthe  &  Co.,  for  possession  of  said  store.  I 
will  pay  for  papers.  Very  respectfully, 

Lexius  Henson." 
"  Accepted  September  14,  1881. 

L.  J.  MiLLEB,  Trustee.'' 

Deed  from  Joh^  T.  Shewmake,  trustee,  to  L.  J.  Miller, 
trustee,  dated  March  14,  1871,  giving  him  power  to  sell, 
which  was  admitted. 

Deed  from  Z.  Daniel,  assignee,  to  Josiah  Miller,  dated 
as  follows:  The  title  to  Josiah  Miller  as  alleged  in 
petition  was  admitted. 

W,  (7.  Jonea : — Knows  the  Miller  property ;  thinks  the 
Broad  street  property  worth  $18,000,  and  Ellis  street  half, 
worth  $7,000.    I  so  assess  for  city  taxation. 

Cross: — Am  city  taxation  assessor.  Lexius  Henson  re- 
turned, and  was  assessed  for  taxation  for  1880,  property 
worth  $3,000 ;  in  1881,  $1,600 ;  in  1882,  $1,300 ;  all  on  stock 
and  fixtures  in  bar-room  and  restaurant. 

For  defendant — L.  J.  Miller :  Put  property  in  Hyams' 
hands  for  sale  at  price  named,  $25,000 ;  payments  to  be 
made  as  stated  in  the  authority  given  in  writing,  dated 
September  14, 1881.  Hyams  was  to  sell  the  property, 
have  the  titles  made  out  without  cost  to  me,  and  upon  the 
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gross  receipts  of  the  sale  I  was  to  pay  him  5  per  cent,  as 
the  payments  were  made.  This  was  my  distinct  agree- 
ment with  Hyams,  to  pay  his  commissions  from  the  money 
received  from  the  sale  of  the  property,  and  as  the  several 
payments  were  made.  There  has  never  been  any  sale  of 
the  property.  Hyams  brought  me  the  paper  signed  by 
Henson  agreeing  to  buy  the  property,  and  asked  me  to 
write  my  acceptance  of  it  across  it,  which  1  did.  He  took 
the  paper  away  with  him,  and  failing  to  hear  anything  from 
him  for  two  or  three  days  about  the  matter,  I  went  to  see 
him,  and  asked  him  if  Henson  had  paid  the  first  instali- 
ment.  He  said  no,  that  the  gentleman  who  was  to  lend 
Henson  the  money  was  absent  from  the  city,  but  would 
return  in  a  few  days,  when  he  would  close  up  the  matter. 
In  the  following  two  weeks  I  called  on  Hyams  perhaps 
half  a  dozen  times,  each  time  inquiring  the  cause  of  the 
delay  in  paying  the  money  and  pr^parfn^  papers.  On 
each  occasion  the  cause  of  the  delay  was  said  to  be  the 
absence  of  the  gentleman  who  was  to  lend  Henson  the 
money,  and  that  everything  would  be  made  all  right  upon 
his  return.  I  became  satisfied  that .  the  sale  had  failed, 
and  concluded  to  wait  until  Hyams  should  complete  the 
trade  by  getting  the  first  installment  and  presenting  me 
the  deeds  to  sign.  I  heard  no  more  from  Hyams  until 
some  time  in  December,  just  prior  to  the  bringing  of  this 
suit,  when  he  sent  me  a  bill  for  $1,250,  commissions  for 
selling  the  property.  I  then  saw  the  game  he  was  trying 
to  play  on  me,  and  I  sent  the  bill  back  to  him  with  tlie 
statement  that  he  hadn't  sold  the  property,  but  that  when 
he  did,  his  commissions  would  be  due  and  paid.  I  heard 
no  more  from  him  until  this  suit.  Hyams'  statement  that 
I  knew  he  was  negotiating  with  Henson  for  the  purchase 
of  the  property  prior  to  his  presenting  the  ofier  from  Hen- 
son, is  not  true;  nor  was  his  statement  true  that  I  had 
been  trying  to  sell  the  property  to  Henson  before  putting 
it  in  his  hands  for  sale.  I  had  no  knowledge  or  idea  of 
who,  if  anybody,  was  negotiating  with  Hyams  for  the  pur- 


SEPl'EMBER  TERM,  1883.  615 

Hyams  r«.  Mi  ler.  tniftee,  ef  al. 

chase  of  the  property  prior  to  his  presenting  Henson's 
offer  to  me  for  the  acceptance.  The  acceptance  which  I 
wrote  upon  the  offer  was  simply  that  I  was  willing  to  com- 
ply with  the  terms  of  the  authority  given  Hyams  to  sell 
to  Ilenson  as  a  purchaser,  upon  his  paying  the  cash  pay- 
ment, and  otherwise  complying  with  the  provisions  as  to 
purchasing.  I  had  no  idea  of  accepting  Henson's  offer 
upon  any  other  terms,  or  of  releasing  Hyams  from  his 
part  of  the  contract  to  sell  the  property,  prepare  papers, 
etc.  Hyams  never,  at  any  time,  in  any  of  our  conversa- 
tions, made  ahy  such  claim,  but  in  each  and  every  inter- 
view referred  to  Mr.  Davison's  absence  as  the  cause  of  the 
delay  in  collecting  the  first  installment,  and  preparing  the 
necessary  papers  for  my  signature,  and  promised  to  do  so 
as  soon  as  Mr.  Davison  returned. 

Cross : — ^The  agreement  as  to  commissions  was  as  I  sta- 
ted. They  were  to  be  paid  from  the  money  realized  from 
the  .sale  of  the  property — 5  per  cent  of  each  payment 
upon  the  receipt  of  the  money.  I  was  compelled  to  make 
this  arrangement,  because  I  had  no  money  to  pay  other- 
wise, and  Hyams  knew  it,  for  I  so  informed  him  at  the 
time  of  making  the  agreement.  I  only  know  why  Hen- 
son  failed  to  take  the  property  from  what  he  told  me  since 
this  suit  was  brought.  Never  spoke  to  him  upon  any  sub- 
ject connected  with  the  property  before  this  suit  was 
brought.  I  never  attempted  to  sell  it  to  him.  Never 
spoke  to  him  on  the  subject.  I  did  not  think  that  he  had 
either  the  means  or  inclination  to  purchase  it.  Hyams 
did  not  tell  me  of  any  conversation  he  had  with  Henson. 

Re^direct : — Hyams  did  not  tell  me  that  Henson's  writ- 
ten offer  was  conditional  upon  his  being  able  to  borrow 
the  money.  I  knew  nothing  whatever  of  what  passed  be- 
tween Hyams  and  Henson.  Hyams  brought  the  written 
offer  to  me,  and  requested  me  to  accept  it  across  the  face, 
which  I  did.  The  store  on  Broad  street  was  under  lease 
to  E.  D.  Smythe  &  Co.,  with  three  years  to  run,  at  the 
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time  of  the  offer  of  Henson.     Have  no  children.     I  had 
autliority  sell  both  lots. 

Lexius  Henson : — About  the  date  of  this  paper  (oflfer  of 
Henson)  Hyams  came  to  see  me,  and  offered  to  sell  me 
the  Miller  property ;  priced  it  to  me  at  $26,000 — $5,000  to 
be  paid  cash,  balance  in  one,  two  and  three  years,  with 
interest, — saying  it  was  a  better  stand  for  my  business.     I 
told  him  I  did  not  have  the  money.     He  said  you  can 
borrow  it  from  Mr.  Davison.     I  said  I  didn't  know  about 
that.    Hyams  says,  oh  yes,  you  can ;  after  some  further 
talk  on  the  subject,  I  said  to  him,  if  I  can  borrow  the 
money  I'll  take  the  property  at  the  price  named.    He  did 
not  mention  to  me  that  the  store  was  under  lease,  and 
that  I  could  not  get  possession  of  the  store  until  the  expi 
ration  of  the  lease.     If  he  had,  I  should  not  have  consid- 
ered the  proposition  at  all.    My  idea  and  purpose  was  to 
move  into  the  store  and  Broad  street  building  the  first  of 
October,  then  near  at  hand.     Hyams  pressed  the  matter 
on  me  from  the  start.    Would  not  give  me  time  to  think: 
said  if  I  got  the  property  I  would  have  to  act  that  day,  as 
Mr.  Harry  King  was  hot  after  him  for  it,  but  he  wanted 
me  to  have  it.     He  left  me,  and  came  back  to  mj  place 
of  business  about  two  o-clock,  when  I  was  very  busy  with 
my  customers  at  dinner ;  pulled  out  a  paper,  and  said  that 
in  order  to  keep  King  from  getting  in  ahead  of  me  and 
buying  the  property,  he  had  put  the  matter  in  writing, 
and  asked  me  to  sign  it.    I  told  him  how  busy  I  was,  and 
asked  him  to  call  again,  but  he  kept  pressing  me  to  sign 
the  paper,  saying  if  I  did  not  Mr.  King  would  step  in  ahead 
of  me.    I  started  to  read  the  paper,  but  my  business  call 
ing  my  attention  away,  under  the  impulse  of  the  moment, 
I  took  up  a  pen  and  signed  it.    That  evening,  after  the 
rush  of  dinner  was  over,  I  went  around  to  see  Hyams 
about  the  matter,  and  then  learned  that  he  had  deceived 
me  about  the  stores,  that  I  could  not  get  possession  of  them 
for  several  years,  which  would  defeat  my  purpose  in  pur- 
chasing, and  I  promptly  informed  Hyams  that  he.had  mis- 
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led  me,  as  I  had  Btated  to  him  that  if  bought  I  would  want 
possession  October  1 ;  that  the  property  was  worthless  to 
my  business  without  the  first  floor,  and  that  I  would  not 
tako  the  property  or  have  anything  to  do  with  it.  He 
never  mentioned  the  subject  to  me  after  that  interview. 
Hyams  took  the  advantage  of  me  all  the  way  through,  and 
shoved  me  into  the  matter  faster  than  I  wanted  to  go. 
lliller  never  offered  me  the  property  for  sale  at  any  time. 
He  never  spoke  to  me  upon  the  subject  of  the  property, 
or  my  refusal  to  purchase  until  after  this  suit.  He  then 
asked  me  why  I  had  not  completed  the  purchase  ?  I  told 
him  how  Hyams  had  deceived  me,  and  repeated  to  him 
about  what  I  have  here  stated.  I  did  not  complete  the 
purchase  for  reasons  stated;  paid  no  part  of  the  price 
offered. 

Cross: — After  the  return  of  my  friend,  I  went  to  him  to 
get  money  to  buy  the  property.  This  was  several  days 
after  contract  was  signed. 

HyamSj  recalled  in  rebuttal : — Henson  gave  me  as  one 
of  the  reasons  why  he  did  not  complete  the  purchase,  that 
Mr.  Miller  and  Mr.  Alexander  objected  to  his  opening  a 
bar-room  and  restaurant  next  door  to  them,  and  would 
sue  out  an  injunction  against  him,  if  he  undertook  to  open 
there.    I  carried  the  offer  for  Henson  to  sign  to  his  place 
of  business,  between  12  and  1  o'clock ;  found  him  sitting 
at  his  desk ;  handed  him  the  paper ;  he  read  it,  signed  it, 
and  banded  it  back  to  me,  when  I  took  it  around  to  Miller 
for  his  signature,  and  he  signed  it  and  accepted  it  on  the 
14th  of  September,  18S1.    Miller  knew  Henson,  lived  in 
fifty  yards  of  his  place  of  business,  and  had  known  him  for 
years  back.    Knew  him  as  well  as  I  did.     I  deny  that  I 
told  Henson  to  buy  the  property  upon  the  condition  that 
he  could  borrow  the  money.    Never  would  have  sold  it  to 
him  on  this  condition,  because  it  would  have  been  in  vio- 
lation of  the  written  agreement,  eto.    My  fee  was  to  come 
from  the  sale  of  property  and  not  from  partial  payments. 
Kever  did  sell  property  in  that  way ;  when  bargain  and 
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Bale  is  made,  I  consider  my  fees  earned.  Never  promised 
to  see  after  papers  or  deeds.  This  is  not  the  business  of  a 
real  estate  man.  Henson  was  anxious  to  buy  the  property, 
and  had  seen  Miller  before  frequently.  He  signed  the 
paper  of  his  own  accord,  and  said  he  thought  he  would  be 
able  to  do  a  big  business  there.  He  afterwards  told  me 
why  he  did  not  pay  the  money,  and  gave  two  reasons :  1st. 
Because  the  adjoining  parties  would  object;  but  2d.  (and 
this  was  his  chief  reason)  his  friend,  Mr.  Davison,  told  him 
he  had  made  a  bad  trade  and  paid  too  much,  and  he  had 
better  let  it  alone.  The  statements  made  by  Miller  as  to 
the  trade  are  not  true ;  he  did  try  to  sell  it  to  Henson  be- 
fore I  took  it  in  charge,  and  he  asked  me  afterwards  to 
help  him  all  I  could  to  make  Henson  pay  down  the  money. 

Under  the  facts  of  this  case,  was  the  plaintiff  entitled  to 
recover?  We  think  not.  The  contract  between  these 
parties  was,  that  the  plaintiff  was  not  only  to  find  a  pur- 
chaser for  defendant's  property,  but  he  was  to  make  actual 
sale  of  the  same  upon  the  terms  proposed  by  defendant. 
Plaintiff's  taking  the  proposition  and  acceptance  of  Henson 
to  defendant,  and  the  same  being  accepted  by  defendant, 
did  not  make  him  liable  to  plaintiff  for  commissions,  the 
sale  not  being  consummated.  The  undertaking  of  plain- 
tiff was  to  make  sale  of  defendant's  property,  upon  the 
terms  proposed  and  submitted  by  defendant.  Until  this 
was  done,  plaintiff  was  not  entitled  to  commissions,  nor 
was  defendant  liable  to  pay  any. 

The  rule  is,  as  we  understand  it,  where  the  compensation 
is  to  be  paid  by  way  of  commissions,  the  whole  service  or 
duty  must  be  performed  before  any  right  to  commissions 
arises,  unless  the  act  of  the  principal  has  prevented  the 
performance  of  it.  1  Wait's  Act.  &  Def.,  270 ;  101  Mass., 
257;  64  Penn.  St.,  394;  8  Hun,  162;  66  N.  Y.,289;  37 
Vt.,  127 ;  99  Mass.,  170. 

In  the  case  of  McGavock  vs.  Woodlief,  20  Howard,  237, 
the  Supreme  Court  of  the  United  States  laid  the  rule  doWE 
thus :  "The  broker  must  complete  the  sale ;  that  is,  he  must 
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find  a  purchaser  in  a  situation,  and  ready  and  willing  to 
complete  the  purchase,  on  the  terms  agreed  on,  before  he 
is  entitled  to  his  commissions.  Then  he  will  be  entitled 
to  them,  though  the  vendor  retuse  to  go  on  and  perfect 
the  sale."     10  B.  &  C,  438.* 

•^   Applying  these  principles  to  the  case  before  us,  the  ver- 
dict and  judgment  of  the  court  below  was  right,  and  the 
same  is  aiBrmed. 
Judgment  affirmed. 


Benton  vs.  Horsley. 

1.  There  is  no  variance  between  the  description  of  the  property  sued 
for  as  set  forth  in  the  declaration  and  in  the  deed  appended  as  a 
portion  of  the  abstract  of  title.  No  exception  was  taken  at  the  trial 
on  account  of  such  variance,  and  no  such  question  w^aa  passed  upon 
by  the  court. 

2.  There  t)ein^  evidence  as  to  the  relative  situation  of  a  fence,  which 
ran  near  the  bank  of  a  creek,  and  the  line  of  high  water  on  that 
Bide,  a  charge  that  the  jury  would  "find  the  line  on  the  west  side 
of  the  creek  along  with  the  fence  of  W.  H.  Preston  up  to  the  line 
of  Davidson  at  high-water  mark,"  etc.,  was  not  error.  "Along"  a 
line  does  not  necessarily  signify  that  an  object  must  be  on  the  line ; 
but  the  location  of  the  line  was  left  to  the  jury. 

3.  When  land  is  conveyea  by  metes  and  bounds,  whether  there 
be  more  or  less  than  the  quantity  named  in  the  deed,  the  purchaser 
obtains  the  whole  of  it.  It  was  not  error  to  charge  this  principle, 
and  the  whole  charge  not  being  sent  up,  will  be  presumed  correct ; 
nor  does  it  appear  that  the  charge  given  misled  the  jury. 

4.  The  verdict  is  supported  by  ths  evidence. 

Beoember  21, 1888. 

Title.  Ejectment.  Charge  of  Court.  Pleadings.  Evi- 
dence. Variance.  Water  Courses.  Deeds.  Title.  Pre- 
sumptions. Before  Judge  Lawson,  Jasper  Superior  Court. 
April  Term,  1883, 


*On  commlssloai  of  real  estate  ag:ent9,  eee  Albany  L.  J.,  vol.  i6,  No.  21,  p.  418 ; 
BiV.,  ToL  26.  No.  23,  p.  4M,  and  citatioas;  Holdrldi^e  vs,  Cubbedgo  €t  al.  (Septeia^ 
bar  Term,  1883)..    (Rep  ) 

V  71-40 
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W.  G.  Horsley  brought  complaint  for  land  against  James 
Benton.  The  land  was  described  in  the  declaration  as  fol- 
lows : 

''  Commencing  on  the  west  side  of  said  creek,  and  northwest  of  the 
public  bridge  over  said  creek,  on  the  road  leading  from  Wm.  H. 
Preston  to  Madison,  and  about  or  near  one  hundred  yards  from  the 
west  end  of  said  bridge,  at  the  southeast  comer  of  Wm.  H.  Preston's 
creek-field  fence,  at  high- water  mark,  and  said  line  running  with  said 
Wm.  H.  Preston's  land  line  up  said  creek  in  a  northwesterly  direc- 
tion, at  high- water  mark  on  the  west  bank  of  said  creek,  till  it  reaches 
the  line  of  John  Davidson,  then  across  said  creek  with  said  David 
son's  line,  in  an  easterly  direction,  to  high-water  mark  on  the  east 
side  of  said  creek,  then  down  said  creek  at  high-water  mark  on  the 
highest  line  reached  by  high  waters  on  the  east  side  of  said  creek, 
till  it  reaches  an  oak  tree  on  the  abrupt  jutting  of  the  hill  and  termi- 
nation of  the  creek  bottom,  on  the  east  side,  a  few  yards  away  and 
just  above  and  up  the  creek  from  said  public  bridge,  thence  across 
the  creek  in  a  westerly  direction  to  the  starting  point  at  the  corner 
of  Wm  H.  Preston,  where  defendant  has  built  and  joined  a  fence  to 
Wm.  H  Preston's  fence,  making,  by  estimation,  about  fifty  acres, 
more  or  less." 

By  amendment,  plaintiff  added,  as  part  of  his  abstract 
of  title,  a  deed  from  Pou  to  plaintiff  and  Newton,  described 
below. . 

On  the  trial,  plaintiflFintroduced  the  deed  from  L.  W.  Pou 
to  plaintiff  and  L.  B.  Newton,  dated  January  15,  1869, 
which  contained  the  following  description  of  the  land : 
Seven  hundred  and  seventy  acres,  more  or  less,  known  as 
the  Holland  place,  and 

"Also  thirty  acres  of  land,  more  or  less,  off  of  what  is  known  as  the 
mill  tract,  including  the  mill-seat,  beginning  at  an  old  white-oak 
stump  at  the  Holland  bridge,  on  the  road  running  from  the  old  mill- 
seat  to  Wm.  H.  Preston's,  and  running  along  Wm.  H.  Preston's  line 
to  high-water  mark  on  the  west  bank ;  thence  up  said  creek  on  the 
west  bank,  at  high- water  mark,  to  John  Davidson's  line ;  thence  with 
Davidson's  line  across  said  creek  to  the  high-water  mark  on  the  easi 
bank ;  thence  down  the  east  bank,  at  high-water  mark  of  said  creek» 
to  a  rock  corner  to  be  put  up  about  one  hundred  yards,  more  or  less, 
abQve  the  old  bridge,  tkence  nearly  east  to  a  red  elm  tree  on  the  west 
side  of  the  Madison  road,"  etc. 

Plaintiff  also  introduced  a  deed  of  settlement  between 
himself  and  Newton,  in  which  the  latter  conveyed  to  him 
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his  interest  ia  the  Poa  lands,  as  above  described.  It  was 
dated  Feb.  18, 1875. 

This  controversy  was  over  what  land  was  covered  by  the 
following  words  in  the  description :  "thence  with  David- 
son'd  line  across  said  creek  to  high-water  mark  to  the  east 
bank,  thence  down  the  east  bank  at  high-water  mark  of 
said  creek,  to  a  rock  corner  to  be  put  ap  about  one  hundred 
yards,  more  or  less,  above  the  old  bridge."  Plaintiff  con- 
tended that  under  these  words,  the  line  ran  off  from  the 
creek  channel  proper,  described  a  curve,  including  the  land 
in  dispute,  and  came  back  to  the  channel  of  the  creek  at  the 
rock  corner.  Defendant  claimed  that  the  above  stated 
words  meant  for  the  line  to  run  along  the  bank  of  the  creek 
at  a  point  where,  under  ordinary  circumstances,  the  high- 
water  of  the  creek  reached,  and  not  including  this  tract 
of  land,  but  only  the  strip  along  the  bank  of  the  creek. 
Defendant  claimed  under  a  deed  from  L.  W.  Pou  to  W.  0. 
Leverett,  from  Leverett  to  John  Benton,  and  from  the  lat- 
ter to  defendant.  These  deeds  conveyed  to  defendant  all 
of  the  land  which  was  east  of  the  line  fixed  by  the  deed 
from  Pou  to  Horsley  and  Newton,  and  were  junior  to  it. 

The  following  parol  evidence  was  introduced  on  behalf 
of  plaintiff; 

Jokn  Davidson  testified :  Has  known  land  about  sixty 
years.  Has  known  it  since  Holland  owned  it ;  is  acquainted 
with  the  lines.  The  "mill  tract"  does  not  join  witness's 
land,  but  the  premises  in  dispute  do.  Does  not  know  where 
high-water  marks  are  ;  can't  tell.  The  banks  of  the  creek 
are  higher  near  the  creek  than  further  off  in  the  flat.  Has 
seen  the  water  overflow  the  bank  and  cover  parts  of 
the  land  claimed.  Banks  of  creek  are  abrupt  and  high  ; 
higher  on  east  than  on  west  side.  Cultivated  yearly  on 
the  west,  within  fifteen  or  twenty  steps  of  the  creek.  Has 
known  Pou  to  cultivate  bottom  in  dispute.  There  is  a  low 
place  in  bottom  some  distance  from  creek.  Has  know  water 
to  back  up  in  it  when  mill  was  running.  Pou  cut  ditches 
there.  Mill  has  not  been  there  for  abont  thirty  years.  Hois* 
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ley  started  to  build  a  dam  near  where  the  road  bridge  is, 
and  cut  or  partly  cut  a  race.  Oan't  say  whether  mill-dam 
would  back  water  over  bottom  or  not.  Don't  think  it 
would.  Might  back  water  on  a  part  of  it.  In  his  opinion, 
a  mill  would  be  useless  without  control  of  the  bottom. 

jPtom^yf  testified :  Bought  land  in  controversy  from  Pou, 
together  with  Newton,  about  1868,  as  shown  in  Pou's  deed. 
Went  into  possession,  and  held  jointly  with  Newton  antil 
1875   then  bought  out  Newton ;  then  held  exclusive  posses- 
sion until  defendant  or  his  brotlfer  put  a  fence  on  the  bot- 
tom.   Supposed  at  first  they  did  not  claim  title,  but  merely 
w  anted  pasturage.    Did  not  know  of  any  claim  of  title  un- 
til the  fall  of  1881.    The  principal  reason  for  purchasing 
any  land  from  Pou  was  for  mill  purposes ;  and  plaintiff 
would  not  have  bought  without  this  land.  Asked  Pou  how 
much  land  lay  above  for  purposes  of  a  pond.     He  said  he 
did  not  know ;  that  it  was  unnecessary  to  name  the  num- 
ber of  acres ;  that  "more  or  less"  and  "high  water  mark" 
.and  bounds  would  convey  it,  and  that  he  was  throwing  it 
in,  as  he  didn^t  need  it  for  pasturage.     Witness  asked  him 
how  far  high- water  mark  extended.     Pou  replied,  "Away 
up  the  hill-side,  as  far  as  witness  wanted  to  goto  back  water 
from  the  dam."    Exercised  the  same  acts  of  ownership 
over  bottom  as  over  the  other  unenclosed  land.   In  1876  or 
1877  spoke  of  fencing  it  in  presence  of  Preston.    The  lat- 
ter was  excited,  and  said  his  cattle  would  have  no  pastur- 
:age,  if  this  were  done.    He  did  not  dispute  title,  and  plain- 
aS  let  it  lie  open  as  a  matter  of  favor.    Started  to  build  a 
'dam,  race  and  other  improvements,  in  1880,  and  expended 
about  $800.00,  but  a  freshet  injured  the  work,  and  Newton 
having  no  funds,  and  plaintiff  having  already  advanced 
heavily,  the  project  was  dropped,  "else  the  waters  would 
have  been  utilized,  and  the  land  in  dispute  covered  by  the 
mill-pond."  Witness  detailed  some  conversation  with  W.  J. 
M.  Preston,  in  which  he  (plaintiff)  asserted  his  right  to  the 
property,  and  Preston  did  not  deny  it    Did  not  know  of 
Preston's  claiming  the  Pou  pla3e ;  be  was  not  in  possession. 
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Wm,  Bam  Does  not  know  where  nigh- water  mark  is. 
W  ben  creek  was  up  last  spring,  went  and  stuck  up  stiObs  af- 
ter the  water  had  fallen  about  three  inches.  That  was 
about  one  hundred  yards  from  east  bank  of  said  stream. 
Water  did  not  cover  the  whole  bottom,  but  most  of  bottom 
was  covered.  Some  of  the  land  near  the  creek  was  higher, 
and  not  covered.  Bottom  is  valuable  for  pasturage.  De- 
fendant has  built  two  fences  running  entirely  across  the 
creek,  and  joining  the  Preston  fence  on  the  west  side. 

Defendant  introduced  the  following  parol  evidence : 

W.  C.  Leverett  testified :  Has  known  land  fifty  years. 
Was  shown  to  him  by  Holland  when  mill  was  there.  Fine 
sugar-cane  was  then  growing  on  it,  while  the  mill  was  run- 
ning. There  is  a  low  flat  place  at  the  east;  side  of  the 
bottom.  The  dam  which  Horsley  started  to  construct, 
might  back  water  some  distance  up  that ;  not  all  over  bot- 
tom. The  side  of  land  next  to  creek  is  higher.  Don't 
know  where  high- water  mark  is.  All  the  land  embraced 
in  the  plat  would  make  about  sixty  acres. 

TF.  eA  M.  Preston  testified:  Bought  land  in  controversy 
from  L.  W.  Pou ;  paid  $1,000.00  cash;  did  not  take  deed  to 
himself;  deed  was  made  to  W.  C.  Leverett ;  lived  with  Pou 
on  place  in  1868 ;  had  bottom  cultivated ;  had  fence  along 
line  of  bank  of  creek ;  knows  he  always  claimed  it ;  witness 
exercised  acts  of  ownership  over  bottom  and  claimed  it,  and 
Horsley  knew  it,  and  never  intimated  that  he  claimed  it. 
Denies  conversations  detailed  by  Horsley;  land  on  east  bank 
is  higher  than  that  on  west ;  land  od  west  has  been  long  cul- 
tivated. The  fence  is  within  10  or  20  steps  of  the  creek. 
Does  not  think  mill-pond  would  overflow  land  in  dispute. 
Witness  pastured  stock  on  the  land,  and  exercised  the 
same  control  as  over  his  other  land,  but  did  not  fence  it 
in,  and  allowed  the  stock  of  others  to  run  on  it.  Entire 
amount  embraced  in  diagram  is  sixty  five  to  seventy  acres. 

O.  M.  Benton  testified     Has  been  in  possession  of  lana 
in  dispute.     Witness  obtained  it  from  his  father,  who  ob 
tained  it  from  Leverett.    Witness  has  sold  to  his  brother| 
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the  defendant,  but  has  not  yet  made  a  deed.  Never  heard 
of  any  adverse  claim  nntil  just  before  Horsley  went  to 
Texas.  Witness  got  Horsley,  brought  him  to  the  place 
and  asked  him  to  show  the  lines ;  he  could  not  do  it ;  he 
did  not  claim  the  land  in  dispute;  did  not  show  any 
high-water  marks ;  said  he  did  not  know  them. 

The  jury  found  for  the  plaintiff  the  premises  in  dispute. 
Defendant  moved  for  a  new  trial  on  the  grounds  set  oat 
in  the  decision.  *^hich  was  refused,  and  defendant  ex< 
cepted. 

Kk7  &  Prestoh  ;  J.  H.  Lumpkin,  for  plaintiff  in  error. 

O.  T.  &  0.  L.  Bartlstt  for  defendant. 

Hall,  Justice. 

This  was  an  action  in  the  statutory  form  to  recover 
thirty  acres  of  land,  more  or  less,  situated  on  Murder  Creek, 
in  Jasper  county,  and  was  a  part  of  a  much  larger  tract  that 
was  owned  by  Lewis  F.  Pou,  who,  on  the  16th  day  of  Jan- 
uary, 1879,  conveyed  the  premises  in  dispute  to  Lucien  B. 
Newton  and  William  O.  Horsley.  Newton  subsequently 
conveyed  to  Horsley,  the  plaintiff  in  this  suit.  The  boun- 
daries of  the  land  are  set  forth  in  the  deed  from  Pon  to 
Newton  and  Horsley  as  follows: 

"Thuiy  acres  of  land,  more  or  less,  off  of  what  is  known  as  the  luiil 
tract,  including  the  mill-seat,  beginning  at  an  old  white-oak  stamp  at 
the  Holland  Bridge,  on  the  road  running  from  the  eld  mill-seat  to 
William  H.  Preston's,  and  running  along  William  H.  Preston's  line 
to  high-water  mark  on  the  west  bank,  thence  up  said  creek  on  the 
west  bank,  at  high-water  mark,  to  John  Davidson's  line,  then  with 
Davidson's  line  across  said  creek  to  high-water  mark  on  the  east 
bank,  thence  down  the  east  bank  at  high- water  mark  of  said  creek  to 
a  rock  corner  to  be  put  up  about  one  hundred  yards,  more  or  lefls* 
above  the  old  bridge." 

The  deed  containing  this  description  was  set  oat  as  a 
portion  of  the  plaintiff's  abstract  of  title.  The  defendant 
pleaded  the  general  issue,  and  thereby  admitted  posses- 
sion of  the  premises  sued  for.    On  these  pleadings  a  trial 
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was  had,  resulting  in  a  verdict  in  favor  of  the  plaintiff  for 
the  premises  in  question.  A  motion  was  made  for  a  new 
trial,  which  was  refused,  and  upon  this  refusal  the  de- 
fendant assigned  error,  and  brought  the  case  here  by  bill 
of  exceptions  and  writ  of  error. 

The  motion  was  made  for  a  new  trial  upon  these  grounds : 

(1.)  Because  the  verdict  is  contrary  to  law  and  evidence 
and  without  evidence  to  support  it. 

(2.)  That  it  is  decidedly  and  strongly  against  the  weight 
of  evidence. 

(3.)  That  the  court  erred  in  charging  the  jury  that  they 
should  "  find  the  line  on  the  west  side  of  the  creek  along 
with  the  fence  of  W.  H.  Preston  up  to  the  line  of  David- 
son, at  high  water  mark,  and  thence  down  said  creek  at 
high-water  mark,  if  from  the  evidence  they  could  ascer- 
tain where  it  was,  but  if  they  could  not  find  the  high- water 
mark,  then  they  would  be  authorized  to  find  for  the  plain- 
tiff to  the  east  bank  of  the  creek." — Defendant  objecting 
to  so  much  of  this  charge  as  related  to  the  line  of  Wm.  H, 

■ 

Preston's  fence  as  being  on  the  high- water  mark  or  on  a 
line  with  it. 

(4.)  That  the  court  erred  in  charging,  "When  land  is 
conveyed  by  metes  and  bounds,  whether  there  be  more  or 
less  than  the  quantity  named  in  the  deed,  the  purchaser 
obtained  title  to  the  whole  of  it." — It  is  claimed  that  this 
is  error,  because  the  jury  mistook  the  meaning  of  the  court ; 
the  evidence  showing  that  the  whole  of  the  mill  tract  was 
thirty  acres,  over  half  of  which  was  not  in  dispute,  the 
effect  of  the  charge  was  to  withdraw  from  the  consideration 
of  the  jury  the  quantity  of  land  embraced  in  the  entire 
tract  in  ascertaining  what  land  was  really  conveyed  by 
plaintiff's  deed. 

(5.)  The  verdict  is  erroneous  in  that  it  finds  for  the  plain- 
tiff land  which  never  belonged  to  either  of  the  parties  liti- 
gant, viz.,  the  land  of  Wm.  H.  Preston,  no  deed  being  intro- 
duced nor  any  other  evidence  fixing  high-water  mark  at 
an    along  Wm.  H.  Preston's  fence. 


SEPTEMBER  TERM,  1888.  637 

Beoton  vs.  Horelcy. 

he  did  not  claim.  He  put  in  no  disclaimer  as  to  any  of 
it ;  he  insisted  on  his  right  to  the  whole.  There  was,  by 
the  pleadings,  no  special  issue  made  as  to  the  proper  bound- 
aries. This  issue  might  have  been  presented  either  by  a 
special  plea  or  by  a  bill  in  equity  in  aid  of  the  defence, 
out  neither  was  done.  The  sole  question  for  the  jury  to 
determine  was  which  party  had  a  right  to  the  land  in  ques- 
tion, as  they  both  claimed  under  a  common  grantor.  Ev- 
idence was  had  as  to  what  constituted  high- water  mark,  in 
the  understanding  of  the  parties  when  the  deed  was  made 
from  Pou  to  Newton  and  plaintiff,  which  was  older  than 
defendant's  deed,  and  which  latter  deed  called  for  plain- 
tiff's line  as  his  boundary  on  that  side  of  the  creek.  The 
land  was  sold  to  plaintiff  for  a  mill-seat ,  it  was  probably 
intended  that  he  should  have  all  of  it  that  might  be  covered 
by  the  pond  made  by  damming  up  the  stream  to  render 
it  available  for  the  purpose  in  view.  This  line  being  ap- 
parently in  the  contemplation  of  the  parties,  evidence  was 
properly  admitted,  at  least  without  objection  from  the  de- 
fendant, to  show  the  extent  of  the  grant,  in  this  phase  of  the 
case.  There  was  evidence  on  which  the  jury  could  act, 
and  which  would  authorize  them  to  extend  the  line  beyond 
the  banks  in  which  the  stream,  unobstructed  by  the  dam, 
ordinarily  ran. 

If  the  defendant  demanded  more  certain  evidence,  it 
was  in  his  power  to  have  procured  it,  either  by  a  survey 
under  the  order  ot  the  court,  and  upon  notice  to  his  adver- 
sary (Rules  of  Court,  55  to  59,  both  inclusive ;  Code.  p.  1353 
Ibid.,  §578),  or  he  might  have  had  processioners  appointed 
end  the  boundaries  fixed  by  them.    Code,  §§2384, 3493. 

It  has  been  suggested  that  there  will  be  difficulty  in  ex- 
ecuting the  writ  of  habere  facias  possessionem  in  this  case. 
When  this  occurs,  it  will  doubtless  be  properly  disposed 
of  by  the  court  to  which  the  writ  is  returnable.  We  can- 
not raise  the  question  and  give  directions  in  advance.  We 
have  no  jurisdiction  or  authority  to  interfere  and  give 
directions  how  to  deal  with  a  mere  apprehended  trouble. 
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3.  The  charge  excepted  tc  in  the  fourth  gro 
motioD  was  pertinent,  and  stated  the  principle 
bodied  in  it  correctly.  No  exception  is  taken  t 
account ;  but  it  is  insisted  that  the  jury  mistook 
lag  of  the  court  as  to  the  quantity  of  land  conta 
boundaries  specified  in  the  deed  under  whic 
claimed,  and  that  they  did  not  consider  this  fat 
taining  the  boundaries.  It  is  not  apparent  to  u 
was  the  case ;  it  is  very  certain  that  no  intin 
given  by  the  court  to  that  effect.  The  entire  cfa 
contained  in  the  record,  and  we  must  presume  t 
correct,  and  covered  the  point  in  question. 

4.  While  the  verdict  was  not,  perhaps,  requii 
evidence,  we  are  of  opinion  that  it  is  supported 
the  presiding  judge  being  satisfied  that  it  was  ^ 
cannot,  under  well  settled  rules,  interfere  to  se 
He  has  the  discretion  to  act  <n  the  case,  and  sc 
abusing,  he  appears  to  have  exercised  it  sou 
legally. 

Judgment  alSnned. 


TnuRMAN,  administrator,  vs.  Ktle. 

1.  A  citizen  of  Alabama,  doing  work  or  furnishing  materii 
gia,  tia^  ilie  name  remedies  as  a  citizen  oE  Georgia  f< 
done  or  material  furnished,  aad  may  enforce  bis  liea  ) 
der  411979,  1930  of  the  Code. 

2.  Although  parties  may  have  agreed  in  Alabama  an  to  i 
lumber  to  l>e  furnished  for  building  a  house  in  Georgia, 
of  lumber  being  agreed  upon,  but  the  same  being  fu 
cording  to  bills  eutisequently  forwarded  b^  the  vend 
lumber  was  to  be  delivered  in  Georgia,  and  was  so  de 
used,  the  law  of  the  place  of  eiecntion  of  the  contrai 
with  respect  to  its  construction  and  the  remedies  for 

Fdbnl  ir  9,  ISSi. 
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liens.  Mechanics.  Contracts.  States.  Actions.  Be- 
fore  Judge  Faiv.  Dade  Saperior  Court  March  Term, 
1883. 

Reported  in  the  decision. 

Graham  k,  Ghahah,  for  plaintiff  in  error. 

John  G.  Hale  ;  R.  J.  McCamt,  for  defendant. 

Jackson,  Chief  Jastico. 

The  only  matter  in  dispute  between  the  parties  in  this 
case  is,  whether  the  plaintiff  has  a  lien  on  the  store-house 
of  the  defendant  which  can  be  enforced  as  valid  and  bind- 
ing. The  plaintiff  lives  and  does  business  in  sawing  lum- 
ber in  Gadsden,  Alabama,  and  the  defendant  wanted  lum- 
ber to  build  a  store  in  Rising  Fawn,  Georgia,  where  he  resi- 
ded. So  he  made  a  contract  in  Gadsden  with  the  plaintiff 
to  furnish  him  the  lumber,  as  it  should  be  ordered  by  him 
from  Rising  Fawn,  Georgia — ^tfae  places  being  connected  by 
rail.  It  was  ordered  at  different  times  in  January  and 
February,  and  sent  to  defendant  at  Rising  Fawn,  and  used 
in  building  the  store.  The  lien  was  duly  recorded ;  and 
the  questions  made  are,  first,  is  it  an  Alabama  contract, 
made  with  a  citizen  of  that  state,  and  can  he,  on  such  con- 
tract, have  a  lien  on  property  in  G^rgia,  under  sections 
1979  and  19S0  of  the  Code?  The  language  of  1979  is, 
among  other  things,  ^  all  contractors,  material,  men,  and 
persons  furnishing  material  for  the  improvement  of  real 
estate  •  •  •  shall  each  have  a  special  lien  on  duch 
real  estate.- ' 

1.  This  plaintiff  is  a  person  who  did  furnish  material  to 
improve  a  lot  in  Rising  Fawn,  by  its  being  contracted  for 
and  used  in  erecting  a  store-house  on  said  lot  So  he  is 
embraced  in  the  words  of  the  statute.  Is  he  excluded  by 
being  a  resident  of  Alabama?  A  citizen  of  Alabama,  do- 
ing  work  or  furnishing  material  in  GJeorgia,  has  the  same 
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remedies  as  a  citizea  of  Georgia.  This  wouI( 
settled  by  the  constitution  of  the  United  Sta 
are  aware  of  no  decision  of  any  court  to  the  coi 
2  Swan,  130 

2.  But  it  is  said  that  the  contract  was  made 
and  therefore  there  is  no  lien.  True,  it  was  n 
bama  ho  far  as  the  agreement  to  sell  and  buy 
price  is  concerned,  but  the  delivery  under  thi: 
was  to  be  made  in  Georgia,  and  the  lumber  w 
at  Rising  Fawn,  in  Georgia,  as  called  for  at  dif 
subsequent  to  the  agreement.  So  that,  to  all 
interpretation,  it  was  to  be  executed  in  the  sti 
gia;  aad  if  the  agreement  was  thus  to  be 
Georgia,  and  the  materials  furnished  in  this  s1 
improvement  of  real  estate  here,  all  doubt  a\ 
lidity  of  the  lien  of  an  Alabama  contract  for  . 
would  vanish ;  for  the  law  of  the  place  of  tha 
a  contract  is  the  law  of  its  construction,  and  t 
for  its  enforcement.  See  49th  Barbour,  250,  ' 
45  Barb.,  249 ;  The  Alida,  1  Abb.  Adm.,  173 
438;  17  N.  Y.,  458-465;  6  Sanf.,  842,363;  2 

So  in  78  N.  Y.  (Court  of  Appeals),  much  i 
plaintifi*  in  error,  the  entire  work  on  the  machi 
in  New  Jersey,  and  it  was,  when  finished,  ther 
and  there  became  the  property  of  the  defei 
ruling  of  the  court  was  simply  that  the  mec 
law  of  New  York,  for  the  counties  of  Kings  a 
bad  no  extra  territorial  effect,  but  was  intended 
tectioD  of  those  who  perform  labor  or  furnis 
within  the  state.  The  court  say  "  when  this 
brought  into  this  state  and  put  into  this  factory, 
to  the  defendant.  The  plaintiff  did  not  fnmisl 
rial  in  this  state ;"  as  much  as  to  say,  if  he  Ii 
would  have  been  valid.  And  in  that  case,  to 
leave  it  an  open  question  whether  that  engine 
prove  real  estate  where  erected,  intimating  th 
the  lien,  even  in  that  case,  would  be  good. 
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In  the  case  at  bar,  the  material  was  to  be  furnished  in 
this  state,  to  be  put  on  this  lot ;  it  was  so  furnished  and 
ased,  and  did  improve  the  lot.  So  that  even  squaring  this 
case  with  the  strongest  iumished  by  plaintiff  in  error,  the 
lien  here  is  good. 

In  45  Od.^  541,  the  case  was  that  of  a  foreign  contract 
executed  in  this  state,  and  the  point  was  made  that  it  was 
so,  and  therefore  no  lien  attached  but  it  was  unnoticed 
by  the  court ;  the  decision  turning  on  another  point. 

In  the  case  at  bar,  no  complete  contract  was  made  in 

Alabama.    The  witness  says:  ^'A  verbal  contract  was 

made  between  Kyle  and  Ourry  as  to  prices  of  lumber  •  • 

which  Ourry  said  he  wanted  for  the  purpose  of  building 

a  store  in  Rising  Fawn,  Georgia.    No  quality  of  lumber 

was  at  that  time  agreed  on.  Gurry  taking  memorandum  of 

prices,  and  said  he  would  forward  bills  for  what  he  wanted 

on  his  return  home.    The  lumber  was  to  be  sent  to  Rising 

Fawn,  Georgia,''  and  then  the  witness  proves  the  account 

attached  to  the  declaration,  which  shows  when  it  was  sent, 

at  different  times  in  January  and  February,  the  agreement 

as  to  prices  having  been  made  in  December  or  early  in 

January. 

So  that  in  this  case  the  contract  was  completed  in  Geor- 
gia, the  lumber  furnished  in  Georgia,  and  it  improved  real 
estate  in  Georgia. 
Judgment  affirmed. 


Cecu.  &  Thrasher  vs.  Gazah. 

1.  Where  a  levy  was  made  nnder  an  attachment  before  judgment, 
and  a  claim  interposed  thereto,  the  issue  is  whether  the  property 
levied  on  is  that  of  the  defendant  in  attachment  or  that  of  the 
claimant;  the  issue  so  made  is  not  affected  by  a  subsequent  judg- 
ment which  did  not  cause  the  levy,  though  illegal.  If  the  property 
be  found  subject  to  the  attaching  creditor,  he  must  get  a  good  judg- 
ment before  he  can  get  his  money ;  and  if  that  which  he  has  be 
not  good,  he  must  get  another. 


SUPREME  COURT  OF  GEORQIi 


2.  Where  interrogatoriea  show  no  venue  as  to  place  i 
they  are  not  admiaatble,  on  proper  objection  thereto, 
good  reason  can  be  shown  which  renders  them  adi 
withBtanding  the  defect.    None  each  was  shown  ben 

(a.)  That  tlie  same  interrogatories  had  been  rejected  1 
reason  on  a  former  trial,  did  not  make  them  admisub 

ib.)  The  object  of  notice  tn  writing  of  the  objections  to  t 
of  iaterrogntoriea  is  that  the  other  party  may  move  t 
have  the  interrogatories  re-executed,  if  he  deems  th 
if  he  deems  them  immaterial,  that  he  may  try;  in 
that  he  may  act  advisedly  and  without  surprise.  ' 
pot  on  the  interrogatories  in  writing,  that  there  may  b< 
and  that  the  court  may  be  certi6ed  thereof.  When,  I 
jection  had  been  made  to  interrogatories,  on  the  gn 
venue  was  shown,  and  they  were  rejected  on  that  i 
second  trial  of  tlie  same  case,  at  a  subsequent  term, 
will  not  be  overroled  because  notice  thereof  was 
writing.  ,.  ' 

<e.;  Especially  is  tbisao,  where  the  party  who  did  not  ta 
terrogatories  offered  them  in  evidence. 

3.  The  presiding  judge  did  not  abuse  bis  discretion  in  o 
motion  for  new  trial  on  the  ground  of  want  of  evident 
the  finding. 

4.  Thouglt  a  motion  to  dismiss  a  writ  of  error,  because  i 
ceptiona  was  withdrawn  for  acknowledgment  of  servic 
would  be  good  if  made  in  time,  yet  where  the  m< 
made  until  the  day  after  the  case  was  argued,  itckm 
September  IS,  ins. 

Attachment.  Olaim.  Jadgtnenta.  Intel 
Notice.  Practice  in  Superior  Court.  Kew  Ti 
tjce  in  Supreme  Oourt.  Before  Judge  Hamsel 
Superior  Court.     May  Term,  1883. 

An  attachment  in  favor  of  Oazao  against 
levied  on  certain  males,  and  a  claim  was  inti 
Cecil  &  Thrasher.  The  case  was  carried  to  tl 
court  by  appeal.  On  the  trial,  plaintiff  introdi 
dence  the  attachment  papers  having  thereoi 
verdict,  judgment,  and  thejadgment  of  thecc 
in  the  claim  care,  and  proved  possession  in  the 
at  the  time  of  the  levy.    He  aim  iatrodnced  tc 
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show  a  conversation,  after  the  levy,  between  Young  and 
Thrasher,  in  which  the  latter  spoke  of  saving  the  mules,  if 
Young  would  fix  up  the  papers. 

The  claimants  introduced  a  bill  of  sale  from  Young  to 
them,  conveying  the  mules,  and  bearing  date  some  months 
before  the  levy.  They  also  introduced  testimony  to  the 
effect  that  the  bill  of  sale  was  executed  at  the  time  it  bore 
date  tx>  secure  a  debt;  that  on  the  day  of  levy. 
Thrasher  carried  Young  before  witnesses,  before  whom  he 
acknowledged  his  signature,  and  who  signed  the  instru- 
ment. Thrasher  explained  the  conversation  between  him- 
self ayd  Young,  by  stating  that  if  he  was  heard  to  say 
anything*  it  was  that,  if  the  papers  were  good,  he  would 
save  the  mules. 

The  jury  found  the  property  subject.  Claimants 
moved  for  a  new  trial,  on  the  following  grounds : 

(1.)  Because  the  court  erred  in  admitting  in  evidence 
the  attachment  papers  in  the  case  of  Gazan  vs.  Young,  as 
evidence  for  the  plaintiff,  over  objection  by  claimants,  for 
the  following  reasons :  1st.  Because  they  were  irrelevant. 
2d.  Because  no  judgment  had  been  issued  on  the  attach- 
ment. 3d.  Because  a  general  judgment  had  been  entered 
np,  if  any  at  all,  when  the  pleadings  required  a  special 
judgment ;  that  is  to  say,  a  judgment  against  the  property 
Aevied  on ;  and,  4th,  Because  there  was  an  adjudication  of 
the  attachment  case  during  the  pendency  of  the  claim 
case. 

(2.)  Because  the  court  erred  in  rejecting  the  interroga- 
tories of  Young,  when  tendered  by  claimants,  notwithstand 
ing  the  fact  that  said  interrogatories  had  been  rejected  by 
the  court  on  the  former  trial,  on  objection  by  the  same 
party  for  the  same  reason,  when  they  were  then  tendered 
by  claimants.  [The  objection  was  that  the  place  of  execu- 
tion did  not  appear.    No  written  objection  was  made.] 

(3.)  Because  the  verdict  of  the  jury  was   decidedly 
against  the  weight  of  the  testimony. 
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therefore  valid ;  but  it  is  not  necessary  now  to  adjudicate 
that  point    Oode,  §§3323,  3327,  3379. 

2.  The  next  point  insisted  on  is  that  certain  interroga- 
tories were  improperly  rejected  by  the  court.  There  was 
no  venue ;  therefore,  they  were  properly  rejected,  unless 
the  plaintiff  in  error  shows  some  good  reason  at  law  why 
they  were  admissible,  notwithstanding  this  defect.  The 
reason  urged  is,  that  they  were  rejected  at  the  former 
trial.  We  do  not  see  how  the  fact  of  their  having  been 
once  rejected  as  illegal  made  them  legal  and  admissible 
on  the  next  trial.  The  question  of  their  legality  came  up 
afresh,  it  is  true,  for  the  grant  of  a  new  trial  works  a  trial 
de  novo  ;  but  if  they  were  illegally  executed  on  the  first 
trial,  and  rejected  then,  they  were  hardly  healed  by  the 
grant  of  a  new  trial.  It  is  urged  that  notice  of  objections 
to  them  in  writing  must  be  filed,  if  they  have  been  twenty- 
four  hours  in  court;  and  none  were  filed  in  this  case, 
though  these  interrogatories  had  been  in  court  ever  since 
the  last  term ;  but  the  fact  that  they  were  then  rejected,  on 
the  objection  then  made,  made  known  that  objection  to  the 
adverse  party,  gave  the  adverse  party  most  emphatic  and 
telling  notice  of  it;  more  so,  indeed,  than  an  objection  in 
writing  unacted  on  by  the  court,  and  thus  made  known 
the  objection  to  the  opposite  party,  and  knowledge  is  notice, 
whenever  the  object  of  the  notice  is  to  make  known  the  ob- 
jection so  that  th<3  party  may  not  be  taken  unawares,  but 
may  act  with  his  eyes  open.  The  object  of  notice  in  writing 
of  the  objection  to  the  execution  of  the  interrogatories  is 
that  the  other  side  may  move  to  continue  to  have  the  in- 
terrogatories executed,  if  he  deem  the  objections  fatal ;  if 
he  deem  them  immaterial,  that  he  may  try ;  in  either  case, 
that  he  may  act  advisedly,  and  without  surprise.  The  no- 
tice is  put  on  the  interrogatories  in  writing,  that  there 
may  be  no  mistake  about  it,  but  the  court  may  be  certi- 
fied thereof,  which  is  answered  when  the  court  acted  upon 
the  objection  and  rejected  the  interrogatories  before,  on 
V  71-41 
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the  preceding  trial.  These  views  become  atrc 
case  where  the  party  who  did  not  take  out  the 
torieB  offered  them.  The  party  who  took  them 
hardly  have  to  object  to  them  in  writing,  or  giv 
objections.     Code,  §§3838,  3889,  3892  ;  53  Go., 

3.  We  cannot  say  that  the  presiding  jud 
his  discretion  in  overruling  the  motion  for  a  ne 
the  ground  of  want  of  evidence  to  support  tl 
The  property  was  in  the  possession  of  the  de 
attachment  when  levied  on;  and  when  that  wa 
was  subject,  unless  the  claimant  showed  title, 
shown  was  a  bill  of  sale  of  older  date  than  the 
this  bill  of  sale  was  attacked  for  fraud,  as  hf 
antedated ;  and  as  fraud  is  subtle,  slight  circnmsl 
prove  its  existence.  The  circumstances  in  th 
sufficient  to  uphold  the  verdict.  Proof  is  mat 
fendant  in  attachment  and  one  of  the  claimants 
aboutsaving  the  property,  after  the  levy  of  the  a 
by  fixing  the  papers,  and  the  property  remaii 
session  of  defendant,  not  only  long  after  the  d 
bill  of  sale,  but  after  the  levy.  There  is  also  som 
of  disclaimer  of  interest  by  the  claimants,  and  ' 
eration  of  the  sale  to  them  by  defendant  is  n< 
and  full  as  it  might  and  should  have  been,  when 
action  was  attacked  as  fraudulent. 

In  view  of  the  whole  record,  we  cannot  do 

than  affirm  the  judgment.    41  Oa.,  196;  42  Ih 

The  judge  declined  to  certify  the  last  ground 

4.  The  motion  to  dismiss  the  writ  of  error  ii 
came  too  late. 

Judgment  affirmed. 
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Ellis  vs.  Hunnicutt  et  al. 

There  was  no  error  in  dismiBsing  this  bill  for  want  of  equity.  The 
fee  simple  title  to  the  property  in  question  was  put  in  Hunnicutt 
by  the  deed  of  June  20, 1867,  from  Payne  to  him,  and  there  is  no 
cloud  on  the  title  held  under  him. 

(a.)  Were  it  otherwise,  a  court  of  equity  would  not  reform  a  deed 

made  by  him  individually,  so  as  to  convert  it  into  a  deed  as  trustee 

for  certain  cestuis  que  trust  who  never  received  any  of  the  purchase 

money,  nor  were  otherwise  involved  by  the  individual  deed  of  their 

trustee. 
Febmary  9, 1884. 

Deeds.  Title.  Estates.  Trusts.  Equity.  Before  Judge 
Hammond.    Fulton  Superior  Court.    April  Term,  1883. 

Ellis  filed  his  bill  against  Hunnicutt,  Mrs.  Hunnicutt, 
her  children,  Jonathan  Norcross,  and  various  purchasers 
of  property  under  Hunnicutt  and  Norcross.  The  bill  was 
in  the  nature  of  a  proceeding  quia  timet  and  to  remove  a 
cloud  from  titles  to  real  estate,  and  alleged,  in  brief,  as 
follows :  On  December  8, 1856,  one  Edwin  Payne  made  to 
Columbus  Payne,  as  trustee,  a  conveyance  of  certain  slaves, 
for  the  use  of  Letitia  A.,  sister  of  the  trustee,  and  the  chil- 
dren of  her  body,  with  remainder  over  in  case  she  died 
without  leaving  any  child  or  children,  but  free  from  the 
use,  benefit  or  control  of  any  husband.  The  property 
mentioned  in  this  deed  was  conveyed  upon  consideration 
of  love  and  affection  to  Letitia  A.  and  ten  cents  in  money. 
It  was  as  an  advancement  inter  vivos  to  the  said  Letitia 
A.,  was  valued  at  $3,450.00,  and  was  not  to  be  sold  ex- 
cept by  order  of  a  court  of  chancery.  This  convey- 
ance was  recorded  December  7th,  1857.  Afterwards 
Letitia  A.  Payne  married  Calvin  W.  Hunnicutt,  and  the 
negroes  were  delivered  to  him  and  his  wife,  and  held  by 
them  until  set  free  by  the  war  between  the  states.  On 
June  20,  1867,  Edwin  Payne  conveyed  a  certain  undi- 
vided half  interest  in  about  eighteen  acres  of  land  lying 
in  Fulton  county,  and  owned  as  tenants  in  common  by 
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Edwin  Payne  and  Jonathan  \orcro3S.  This 
made  "  between  Edwin  Payne,  of  the  county  of 
the  one  part,  and  Calvin  W.  Hunnicutt,  husb 
daughter,  Letitia  A.  Hunnicutt,  formerly  Letitia 
of  the  county  of  Fulton,  of  the  other  part."    Il 

"That  the  aud  Edwin  Fayne,  in  lien  of  the  negroee  fo 
lo  Colambus  M.  Payne,  aa  trustee  for  the  said  Letitia  j 
vancement  tTtUr  viBot,  who  have  been  set  free  by  the  late 
ing  the  negroes)  "  and  for  and  in  consideration  of  the 
.and  affection  which  he  has,  and  bears,  to  the  eaiit  Letitii 
sum  of  five  dollars,"  etc.,  "  lias  granted,  bargained,  m 
vcyed,"  *  *  "unto  the  said  Calvin  W.  Hunnicutt,  as  ant 
infer  rhoi  of  a  portion  of  my  estate  which  he  would  be  ei 
death,  which  is  to  be  estimated  at  the  BQm  of  thirty-1 
dollurs  in  the  final  settlement  of  myeetate,  so  as  Co  mah 
children,  either  dead  or  alive,  if  dead,  through  their  chi 
receiving  that  portion  to  which  the  deceased,  if  living, 
'l>een  entitled,  his  heirs  and  assigns,"  etc. 

The  deed  concluded  by  granting  the  said  nm 
terest  to  said  Hunnicutt,  "  his  heirs,  executor 
tratore  and  assigns  in  fee  Bimple.'' 

In  the  year  1870  said  Edwin  Payne  died,  lea' 
which  was  duly  admitted  to  probate  in  Fulton  cc 
Columbus  M.  Payne  aa  executor,  and  the  estate 
wound  up  and  the  exeiiutor  discharged.  Tin 
executed  on  X3th  July,  1858,  and  a  codicil  added 
28th  May.  1804.  In  the  sixth  item  of  the  will  i 
share  of  his  estate  as  should  go  to  his  said  dat 
titia  A.,  was  to  bp  held  in  trust  for  her  for  life 
to  go  to  her  children.  In  the  second  item  of  t 
the  only  change  made  was  that  the  share  of  n 
A.  should  Test  in  her  husband,  0.  W,  Hunnicnt 
he  should  survive  her,  and  then  go  to  her  chile 
ninth  item  of  the  will  is  as  follows : 

"  I  have  a  book  of  accounts  in  which  I  have  chargi 
charge,  my  above  named  children  and  grandchildren  wi 
erty  I  have  ^ven,  or  may  hereiifter  ^ve  them,  which  ii 
into  the  account  on  the  final  settlement  between  them, 
ments  without  interest.  My  desire  is  that  my  child^  en  i 
equal  portions  of  my  estate.    The  children  of  my  dece; 
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ter,  Mrs.  Manning,  receiving  the  share  to  which  their  mother  would 
be  entitled,  were  she  living." 

In  the  year  1869,  Calvin  W.  Hunnicutt  and  Jonathan 
Norcross  divided  the  land,  the  one-half  interest  in  which 
had  been  conveyed  by  the  said  deed  of  20th  June,  1867, 
Hunnicutt  receiving  the  southern  part  of  the  land,  and 
each  afterwards  sold  off  certain  parts  of  his  share. 

On  the  23d  November,  1880,  one  Mrs.  Stewart  bought 
a  portion  of  the  land  so  taken  by  said  Calvin  W.  Hunni- 
cutt in  the  partition,  and  received  from  Hunnicutt,  in  his 
individual  capacity,  a  deed  therefor,  which  was  duly  re- 
corded. Complainant,  on  1st  July,  1882,  purchased  from 
Mrs.  Stewart  this  lot,  he  having  on  16th  October,  1880, 
purchased  a  part  of  the  land  adjoining  that  sold  him  by 
Mrs.  Stewart.  This  first  purchase  was  from  0.  W.  Hunni- 
cutt, who  sold  to  complainant,  as  well  as  to  Mrs.  Stewart, 
as  if  the  land  belonged  to  him  in  fee  simple  and  unaffected 
by  any  use  or  trust  whatever.  Upon  the  land  thus  pur- 
chased by  complainant  valuable  improvements  have  been 
made,  and  the  lot  and  buildings  could  be  sold  for  ten 
or  eleven  thousand  dollars,  but  the  person  desiring  to  pur- 
chase thinks  the  deed  of  Edwin  Payne  to  C.  W.  Hunnicutt, 
of  20th  June,  1867,  did  not  convey  the  absolute  fee  simple 
title,  but  only  such  title  as  the  deed  of  trust  of  8th  De- 
cember, 1856,  conveyed  to  Columbus  M.  Payne;  or  some 
other  title  incumbered  with  a  trust  in  favor  of  Mrs.  Hunni- 
cutt alone,  or  in  her  favor  and  in  remainder  to  her  chil- 
dren. And  for  these  reasons  complainant  is  prevented 
from  effecting  a  sale  of  the  property,  and  so  has  a  cloud 
cast  upon  his  title. 

Complainant  in  his  bill  admits  ^*  that  while  it  may  have 
been,  and  probably  was,  the  intention  of  said  Edwin  Payne 
to  convey  the  said  undivided  interest  in  the  said  land,  as 
set  forth  in  said  deed,  to  said  Calvin  W.  Hunnicutt  in  fee 
simple,  and  free  from  the  uses  and  trusts  imposed  upon 
the  said  trust  deed  made  to  Columbus  M.  Payne,  yet  com- 
plainant is  informed  and  believes,  and  so  charges,  that  the 
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said  deed  of  20th  June,  1SC7,  was  and  is  a  tn 
or  that  under  it  Mrs.  Ilunnicutt  has  the  lee  si 
Complainant  avers  that  in  no  event  does  C.  W. 
have  the  title  in  fee  simple. 

The  prayer  of  tbe  bill  was,  in  effect,  that  the 
Payne  to  HunnicutI,  of  June  20,  iy67,  be  cons 
held  to  convey  a  free  and  nnincumbered  title ; 
so,  that  it  be  reformed  so  as  to  speak  the  true  it 
the  parties;  that  the  partition  between  Hum 
Noreross  and  the  sales  made  by  them  be  confi; 
the  title  of  the  complainant  be  decreed  valid. 

On  general  demurrer,  the  bill  was  dismissed, 
plainant  excepted. 

Henry  B.  Tompkins,  for  plaintiff  in  error,  . 

Hopkins  &  Qless,  for  defendants. 

Jackson,  Chief  Justice. 

We  see  no  error  in  the  judgment  dismissing  t 
demurrer,  for  want  of  equity.  The  lee  simple  1 
property  in  question  is  put  in  Hunnicutt  by  li 
June  20th,  1867,  from  Edwin  Payne  to  him,  at 
no  cloud  on  the  title  of  the  plaintiff  in  error, 
were,  no  court  of  equity  would  reform  a  deed 
Hunnicutt  individually,  so  as  to  convert  it  into 
rustee  for  certain  eeatuia  que  trust  who  never  ret 
of  the  purchase  money  or  were  otherwise  inroh 
individual  deed  of  their  trustee. 
Judgment  affirmed. 
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Smith  et  ah  vs.  Phinizt  et  al* 

\m  Equity  iB  loth  to  open  a  judgment  at  law  and  let  in  defences  which 
could  have  heen  made  when  the  case  was  on  trial  at  law  and  be- 
fore  the  judgment  was  rendered ;  and  it  will  never  do  bo  when  the 
negUgence  of  the  defendant  at  law  is  the  reason  given,  or  apparent 
from  the  facts,  why  such  defence  was  not  made. 

2.  Where  certaio  accommodation  indorsers  filed  a  bill,  alleging  that 
they  became  snch  relying  on  the  security  furnished  by  certain  land 
which  their  principals  had  conveyed  to  the  creditor  as  security  for 
the  debt,  and  that  the  creditor  had  since  re-conveyed  the  land  to 
the  debtcNTS,  but  it  appeared  from  the  bill  that  both  of  the  princi- 
pals  were  insolvent,  that  one  of  them  was  a  bankrupt,  and  that 
the  creditor  had  brought  suit  on  the  noto  against  the  principals 
and  securities,  without  reference  to  the  land,  the  sureties  were 
thereby  put  upon  notice  that  the  creditor  was  not  proceeding 
against  the  land,  and  if  they  failed  to  make  any  inquiry  or  to  ex- 
amine the  records  to  ascertain  the  condition  of  the  landed  security, 
and  permitted  judgment  to  be  rendered  against  them,  equity  would 
not  interfere  in  their  behalf. 

(a.)  The  presumption  is  that  an  execution  follows  the  judgment  on 
which  it  is  founded,  and  that  the  judgment  does  not  go  beyond  th3 
pleadings.  A  general  execution  for  money  being  exhibited  to  a 
bill,  the  judgment  and  declaration  will  be  presumed  to  have  been 
likewise  general. 

September  11, 188S. 

Jadgments.  -  Equity.  Practice  in  Saperior  Court. 
Principal  and  fiut^ety.  Presumptions.  Before  Judge 
HuTCHiNs.    Clarke  Superior  Court.    May  Term,  1883. 

S.  S.  Smith  and  R.  R.  Saulter  ffled  their  bill  against  R 
Phinizy  and  the  sheriff  of  Jackson  county,  alleging,  in 
brief,  as  follows:  Milledge  S.  Durham  desired  to  borrow 
$1,000.00  from  Phinizy,  and  to  secure  him  therefor,  pro- 
cured his  two  sons,  M,  L.  and  H.  0.  Durham,  to  make  to 
Phinizy  a  note,  dated  January  29, 1874,  due  one  day  after 
date;  also  to  make  to  Phinizy  a  deed  to  certain  land,  as 
security  for  the  note,  taking  bond  for  a  reconveyance  on 
payment  of  the  debt.  Milledge  S.  Durham  indorsed  the 
note  himself;  and  as  further  security — which  Phinizy  re- 
quired—Complainants  also  indorsed  it.    They  were  accom- 
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the  defendant  at  law  is  the  reason  given,  or  apparent  from 
the  facts,  why  the  defence  was  not  made.  1  Kelly^  138 ; 
2  7*-,  280;  4  Oa.,  176    63  lb.,  627. 

That  principle  rules  this  case.  Phinizy's  deed  of  the 
land  back  to  Durham  was  made  the  same  year  that  Dur- 
ham deeded  it  to  him,  and  recorded.  Durham,  for  whom 
the  complainants  were  sureties,  became  bankrupt ;  Phin- 
izy  sued  the  note,  yet  these  sureties  of  a  bankrupt  did  not 
inquire  at  all  about  the  security  which  the  land,  while 
Pbinizy  held  it,  was  to  him  and  to  them ;  nor  did  they  look 
on  the  record-book  of  deeds,  open  to  them,  to  see  whether 
or  not  it  had  been  parted  with  by  Phinizy,  who  was  their 
trustee  in  law  to  hold  it  for  them.  This  laches  shuts  the 
door  of  equity  to  them,  when  they  seek  to  set  aside  a  judg- 
ment which  slight  diligence  could  have  prevented  from 
being  had. 

2.  Besides,  the  suit  at  law  itself  gave  them  notice  that 
the  land  was  not  available  to  Phinizy.  It  was  not  sued 
for  hy  him,  and  judgment  asked  to  condemn  it.  The  pre- 
sumption is,  that  the  execution  follows  the  judgment,  and 
that  the  judgment  does  not  go  beyond  the  pleadings,  but 
follows  the  declaration.  The  execution  appended  to  the 
bill  is  a  plain  one  for  money — a  general  execution;  the 
judgment,  it  is  therefore  presumed,  was  general,  and  the 
declaration  was  simply  against  the  principal  and  sureties, 
and  not  for  any  special  judgment  against  the  land  which 
Phinizy  held  as  security ;  so  that  the  sureties  were  put  on 
notice  that  Phinizy  did  not  seek  to  go  on  the  land,  and 
the  question  must  have  arisen,  has  he  abandoned  it,  and 
why  ?  If  he  has,  he  has  discharged  us,  and  we  must  plead 
the  discharge.  Napier  vs.  Saulebury,  Sespese  (&  Co.,  63 
Ga.y  477,  480. 

So  that,  not  only  was  the  record  open  to  the  complafn- 
ants,  inviting  their  diligence,  and  the  bankruptcy  of  their 
principal  known  to  them,  demanding  their  vigilance 
about  this  landed  security,  but  the  failure  of  the  payee  of 
the  noie  to  assert  his  lien  on  the  land,  and  to  get  a  speokd 
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New  Trial.  Charge  of  Court.  Allegata  and  Probata. 
Master  and  Servant.  Railroads.  Damages.  Negligence. 
Onus  ProbandL  Before  Judge  Adams.  Chatham  Supe- 
rior Court.    December  Term,  1882. 

Barber  brought  soit  agahmst  the  Sayamtafa,  Florida  and 
Western  Railway  Company.  His  declaration  alleged  that 
he  was  a  car  coupler  on  that  road ;  that  a  part  of  his  duty 
was  to  "go  between  the  moving  cars  or  boxes  attached  to 
the  engine,  and  stationary  cars  or  boxes  to  be  coupled, 
and  to  safely  take  up  with  his  left  hand  the  link  used  in 
coupling  said  cars  and  boxes,  and  cause  said  link  to  enter 
the  bumper  of  the  car  or  box  to  be  attached,  and  to  be  fast- 
ened with  the  coupling  pin  to  be  used  for  said  purpose ; 
that  said  services  of  your  petitioner  in  so  coupling  cars 
and  boxes,  in  the  employ  of  the  aforesaid  defendant,  were 
of  such  a  character,  and  were  necessary  to  be  performed  by 
your  petitioner  in  the  manner  aforesaid,  and  could  not  be 
performed,  with  any  degree  of  safety  by  your  petitioner, 
without  the  exercise  by  said  engineman  of  care  and  dili- 
gence in  regulating  and  controlling  the  speed,  in  manner 
aforesaid,  of  the  said  moving  cars  and  engine ;"  that  in 
the  performance  of  such  duty  he  gave  the  usual  signal 
for  the  engineer  to  slacken  the  speed  of  the  engine  and 
moving  cars,  took  up  the  link  and  held  it  in  position  to  enter 
the  bumper  of  the  cars  to  be  annexed,  when  the  engineer,  by 
putting  on  steam,  reversing  his  engine,  or  other  unknown 
means,  suddenly  increased  the  speed  of  the  moving  cars, 
caught  the  plaintiff's  hand  between  the  bumpers,  without 
fault  on  his  part,  and  crushed  his  fingers. 

There  were  two  other  counts  in  the  declaration,  one  of 
which  alleged  that  it  was  the  duty  of  one  Fisher,  another 
employ^  of  the  road,  to  give  the  proper  signals  to  the  en- 
gineer, and  while  plaintiff  was  between  the  cars,  he  sud 
denly,  and  without  warning,  gave  a  signal  to  the  engineer 
which  caused  the  increase  of  speed  and  the  consequent  in- 
jury.   The  third  count  alleged  that  both  Fisher  and  plain- 
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the  plaintiff,  unless  you  find  that  Barber  was  blameless, 
and  that  the  engineer  Ellis,  either  with  or  without  a  sig- 
nal from  Fisher,  suddenly  put  on  steam,  reversed  his  en- 
gine, or  by  some  means  unknown  to  Barber,  increased  the 
speed  of  the  engine  so  as  to  cause  the  bumper  of  the  mov- 
ing car  and  the  bumper  of  the  stationary  car  to  come  to- 
gether with  such  rapidity  as  to  render  it  impossible  for 
Barber  to  extricate  his  hand." 

(3.)  Because  the  court  charged  as  follows :  "If  the  injury 
was  caused  entirely  by  any  negligence  of  the  company's 
employes  other  than  Fisher  and  Ellis,  or  by  any  negligence 
of  Fisher  or  Ellis,  or  both  of  them,  not  alleged  in  the  decla- 
ration, the  plaintiff  cannot  recover." 

(4.)  Because  the  court  charged  as  follows :  "Examine 
the  declaration  and  compare  it  with  the  evidence,  and  if 
you  find  that  the  evidence  makes  a  different  case  from  the 
02ie  set  forth  in  the  declaration,  the  plaintiff  cannot  re- 
cover." 

(5.)  Because  the  court  charged  as  follows  :  "If  you  find 
that  the  plaintiff  has  alleged  that  it  was  his  duty  to  cause 
the  coupling  link  to  enter  the  car  or  box  to  be  attached, 
and  the  evidence  discloses  that  he  did  not  do  this,  but  on 
the  contrary,  caused  the  link  to  enter  the  bumper  of  the 
moving  train,  he  cannot  recover."  [This  ground  is  num- 
bered Sth  in  the  motion.] 

(6.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  court  granted  the  new  trial,  and  defendant  excepted. 

OmsoLM  &  Erwiw,  for  plaintiff  in  error. 
R.  R  Richards,  for  defendant. 

Jaceson,  Chief  Justice. 

1.  The  first  grant  of  a  new  trial  is  not  closely  scrutinized 
to  detect  errors  in  the  grant.  This  is  the  first  grant  to  this 
plaintiff  in  error. 
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the  plaintiff  proves  to  the  jury  either,  the  legal  presump- 
tion  proves  the  other,  intil  rebutted,  and  the  defendant 
must  rebut  that  presumption.    See  61  Oa.j  151,  where 
this  rule  was  clearly  applied  vice  versa^  that  is,  in  behalf 
of  the  railroad  company.    It  was  there  held  that  where 
the  company  proved  contributory  blame  on  the  part  of 
plaintiff,  or  freedom  from  negligence  itself,  then  the  pre> 
sumption  against  it  was  rebutted,  and  the  onus  shifted  on 
the  plaintiff.    It  is  true  the  above  is  not  a  case  of  an  em- 
ploy^, and  the  presumption  is  on  the  company  the  moment 
the  killing  is  shown  ;  but  the  principle  in  respect  to  the 
shifting  of  the  onus  is  analogous.    The  case  of  the  Central 
Railroad  Company  ve-  Sears  in  59  Ga,j  436,  is  more  di- 
rectly in  point,  and  there  the  rule  is  laid  down  in  favor  of 
the  company,   ^that  no  presumption  arose  in  his  (the 
employes)  favor  until  he  proved  himself  faultless  or  others 
to  blame  for  the  disaster."    When  he  did  either,  of  course 
the  burden  was  shifted. 

6.  The  court  itself  ruled  that  it  gave  expression  or  inti- 
mation of  an  opinion  on  facts,  as  charged  in  the  8th  ground. 
Having  so  concluded  himself,  and  desirous  to  avoid  the  in- 
timation another  time,  we  do  not  interfere  often  with  a 
judge  who  so  thinks.  While  the  facts  do  not  require  the 
verdict,  so  that  the  grant  of  the  new  trial  would  be  erron- 
eous notwithstanding  errors  of  law,  we  express  no  opinion 
on  the  point  of  weight  of  evidence,  but  leave  the  issue  to 
the  jury  and  court  below. 

Judgment  affirmed. 


Keaton,  executor,  et  al  vs.  Mayo. 

[Thla  earn  was  argned  at  the  last  term,  and  the  decision  reaerred.] 

1.  Where  an  auditor  reports  the  evidence  before  him  and  his  conclu- 
sions thereon,  such  conclusions  are  prima  facie  correct,  hut  the 
presumption  of  correctness  may  be  rehutted,  and  this  may  he  done 
hy  the  evidence  reported  hy  the  auditor  as  well  as  hy  aliunde  tea- 
timony.  If  no  facts  are  reported,  hut  only  results,  then  evidence 
outside  of  the  record  is  essential  to  sustain  the  exceptions  or  over- 
throw the  prima  facie  result. 
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2.  Admissions  made  with  a  view  to  a  compromise  are  not  admissible 
in  evidence. 

8.  Where  two  partners  were  engaged  in  working  plantations,  one  of 
them  managing  the  basinesSi  and  the  other  sold  to  the  firm  a  plan- 
tation by  turning  it  over  as  a  part  of  the  capital,  he  became  a  cred- 
itor to  the  full  extent  of  the  value  of  such  plantation,  and  was  en- 
titled to  payment  as  a  creditor  before  the  firm  could  be  said  to 
make  any  profits  for  division. 

(a.)  The  entire  case  should  be  tried  over,  the  matters  in  question 
should  be  again  referred  to  the  auditor,  and  the  rule  prescribed  in 
Gunnell  v.  Bird,  10  Wall.,  304,  should  be  applied,  as  the  modeol 
arriving  at  the  tme  balance  due,  if  any. 

October  9, 1883. 

Auditors.  Practice  in  Superior  Court.  Partnership. 
Debtor  and  Creditor.  Before  Judge  Wooten.  Dougherty 
Superior  Court.    October  Term,  1882. 

Eeported  in  the  decision. 

W.  E.  Smith  ;  Vason  &  Alfriend  ;  R.  F.  Lyon,  for  plain- 
tiffs in  error. 

G.  J.  Wright  ;  D.  H.  Pope,  for  defendant. 

Jackson,  Chief  Justice. 

The  plaintiff  in  error,  Keaton,  sued  Mayo,  defendant  in 
error,  for  an  accounting  m  equity  in  respect  to  certain 
plantations  jointly  worked  by  them,  Mayo  being  the  man- 
ager, and  of  course  accountable  for  the  profits,  after  deduc^ 
ing  the  necessary  expenses,  and  pay^ing  for  the  plantations 
worked.  The  plantations  were  worked  some  four  years, 
and  at  the  expiration  of  that  time  they  were  divided  be- 
tween the  partners,  and  all  the  personal  property  connected 
with  the  operation  was  also  divided,  but  no  final  settle- 
ment of  the  transaction,  the  profits,  etc.,  for  the  four  years' 
operations,  was  completed,  and  this  bill  in  equity  was 
brought  by  Keaton  against  Mayo  for  that  settlement. 
There  being  long  and  complicated  matters  of  account,  the 
case  was  referred  to  an  auditor,  and  was  tried  before  tiie 
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jadge  o^  the  snpenor  court  as  judge  and  jury,  on  law  and 
facts,  when  he  found  a  balance  due  to  the  defendant  in 
error,  and  the  plaintiff  in  error  being  dissatisfied  with  his 
finding,  under  the  right  of  excepting  reserved  to  him, 
brings  the  case  here  for  review,  and  assigns  as  error  the  over- 
ruling of  many  grounds  for  a  new  trial  and  the  denial  of 
that  motion  by  the  court.  In  the  view  we  have  taken  of 
the  case,  we  deem  it  unnecessary  to  consider  all  the  grounds, 
as  we  think  a  new  trial  is  demanded  by  some  palpable 
errors  set  out  in  some  grounds  of  the  motion. 

1.  It  seems  that  the  case  was  first  submitted  to  a  jury, 
and  that  the  exceptions  to  the  report  made  by  the  complain- 
ant were  all  dismissed  from  their  consideration,  on  the 
ground  that  complainant  had  offered  no  evidence  to  sup- 
port them.    It  seems  that  the  complainant  did  offer  the 
facts  reported  by  the  auditor  himself,  as  sworn  to  before 
him,  as  evidence  that  his  conclusions  or  results  drawn  from 
these  facts  were  incorrect ;  and  thus  the  question  is  made 
whether  the  facts  the  auditor  himsell  reports  as  the  evi- 
dence before  him  can  be  used  as  evidence  to  attack  his 
conclusions  thereon  ?    We  can  see  no  reason  why  this  may 
not  be  done.    His  result,  reached  from  this  evidence,  is 
prima  facie  correct,  but  it  may  be  rebutted ;  and  if  the 
testimony  before  him  rebutted  it,  where  the  necessity  of 
getting  more  ?    In  England,  no  new  testimony  at  all  was 
admissible,  and  at  one  time  it  was  questioned  in  our  courts 
whether  new  evidence,  outside  that  reported,  would  be  con- 
sidered on  the  exceptions.     It  is  now  well  settled  that  it 
will  be  received  and  considered,  but  if  it  be  unnecessary, 
why  go  out  of  the  report  itself  ? 

It  is  true  that  some  loose  language  in  reported  cases 
may  have  carried  with  it  tho  impression  that  this  court  had 
ruled  that  the  result  or  summing  up  of  the  facts  or  evi- 
dence by  the  auditor  could  not  be  attacked  except  on 
evidence  outside  of  the  report;  but  we  take  it  that  the 

meaning  intended  is,  that  the  result  is  ^rma/acie  correct, 
V  71-42 
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and  this  prima  facie  truth  must  be  overthrown  by  evi- 
dence put  in  from  some  legal  source  by  the  excepting 
party :  and  surely  one  legal  source  is  that  testimony  which 
the  auditor  reports  as  the  basis  of  his  conclusion.  In  the 
case  at  bar,  the  exception  went  to  the  mode  of  his  calcula- 
tion and  to  its  result,  and  the  facts  in  the  report  being  con- 
cede(l  to  be  true,  the  result  reached  was  excepted  to  as 
wrong.  Why  may  not  that  be  done  to  overthrow  an  error 
in  figuring?  Why  offer  more  proof,  when  proof  was  in, 
already  reported  to  hand  ?    We  cannot  see  the  reason  for  it 

Moreover,  when  the  judge  acted  as  judge  and  jury,  and 
therefore  fact  and  law  were  both  under  his  dominion,  he 
seems  to  have  adhered  to  the  ruling  he  made  when  the 
case  was  before  the  jury,  and  before  it  was  removed  from 
them  to  him,  which  we  think  was  clearly  wrong,  because, 
if  the  matter  of  calculation — the  mode  and  the  accuracy- 
be  a  mixed  question  of  law  and  fact,  he  then  had  all  he- 
fore  him,  and  the  exceptions  should  have  been  considered 

Sometimes  no  facts  are  reported,  or  may  be  reported, 
but  only  results ;  then,  of  course,  evidence  outside  of  Ihe 
report  is  essential,  to  sustain  the  exceptions  or  overthrow 
the  prima  facie  result. 

2.  It  appears  in  the  motion  for  a  new  trial  that  witnesses 
were  permitted  to  testify  to  admissions  made  by  Keaton, 
who  was  dead,  and  his  executor  made  a  party  at  the  hear- 
ing, or  before  it,  on  a  settlement  of  a  friendly  (character 
between  the  partners,  made  by  Gen.  Wright,  which  strikes 
us  as  approaching  a  compromise,  or  admissions  made  in 
view  of  it,  and  for  the  purpose  of  bringing  it  about.  If  w 
made,  this  testimony  was  clearly  inadmissible,  and  should 
have  been  rejected.  If  offered  on  the  next  trial,  we  think 
the  entire  facts  connected  with  that  settlement  and  its 
character  should  be  drawn  out  by  the  court,  and  if  the  ad- 
missions were  made  by  Keaton  in  a  friendly  effort  at 
adjustment,  and  with  a  view  to  compromising  his  rights, 
they  should  be  rejected.  Any  fact  admitted  as  true  with- 
out such  reference  to  compromise,  would  be  admissible; 
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but  an  admission  of  the  price  at  which  he  was  willing  to 
let  certain  things  be  estimated,  for  the  sake  of  such  friend- 
ly  settlement,  would  not  be,  nor  would  the  quantity  of 
duch  articles  or  their  weight,  if  admitted  as  an  inducement 
to  reach  such  settlement  or  compromise. 

3.  But  the  great  point  in  the  case,  we  think,  is  the  fail- 
ore  of  the  court,  in  the  mode  of  calculation  adopted,  to  al- 
low Eeaton  payment  for  the  capital  which  he  put  in  the 
concern,  particularly  the  plantation  which  he  sold  to  the 
firm,  by  turning  it  over  as  part  of  the  capital  of  the  firm, 
before  any  profits  at  all  should  have  been  estimated  as 
made  by  it.*  Keaton  was  a  creditor  of  the  firm  to  the  full 
extent  of  that  plantation,  and  entitled  to  be  paid  by  the 
firm  as  a  creditor,  before  it  could  be  said  to  make  any  profits 
for  division,  just  as  much  as  any  other  creditor  was.  Two 
other  plantations  were  bought  and  paid  for  by  the  firm 
from  strangers ;  we  do  not  see,  in  this  record,  how  or  in 
what  that  sold  to  it  by  Keaton  was  paid  for.  And  the  case 
presents  the  appearance  of  one,  the  managing  partner,  thus 
getting  largely  the  advantage  of  the  other,  who  put  into 
the  concern  much  more  of  the  capital,  though  the  manager 
received  no  salary,  and  put  in  much  less.  And  this,  when 
that  manager  had  charge  of  the  concern,  should  have  kept 
books  and  been  able  to  make  a  full  and  clear  exposition  of 
the  entire  business,  which  has  not  been  done. 

We  think  that  justice  demands  that  the  entire  case  be 
tried  de  novo ;  that  the  matters  in  question  be  again  re- 
ferred to  the  auditor,  in  order  that  the  rule  prescribed  in 
Byrd  vs.  Gunnell,  10  Wallace,  304,  307,  be  applied  as  the 
mode  of  arriving  at  the  true  balance  due  Keaton,  if  any, 
(and  it  appears  to  us,  from  this  record,  there  should  be 
some  balance)  may  be  applied  by  a  calculation  made  on 
the  basis  of  that  rule. 

*0ne  Item  In  tho  clAim  of  Keaton  wan,  that  he  bad  sold  to  the  Arm  a  plantation, 
whldh  had  been  used  m  part  of  the  capital-etock,  but  nerer  paid  for.  Mayo  claimed 
that  Keaton  reoeived  more  than  he  was  entitled  to,  and  was  indebted  to  him.  The 
Judgment  was  in  faror  of  Mayo  for  a  balance  found  due  him.  Keaton  baring  died. 
Us  ezacQtor  was  made  a  partner.     (Bep). 
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'  It  is  therefore  ordered  that  a  new  trial  be  granted,  and 
that  the  matters  in  controversy  be  referred  again  to  Uie 
auditor,  with  directions  to  pursue  the  mode  of  calculation 
prescribed  in  said  case,  in  10  Wallace,  to  ascertain  thereby 
the  true  state  of  the  account  between  these  parties,  of 
course  with  the  right  of  excepting  to  such  report  for  trial 
-in  court,  if  desired. 

Inasmuch  as  most  of  the  other  points,  if  not  all  of  themi 
irelate  to  the  exceptions  to  the  present  report,  which  may 
.never  be  tried  again,  and  are  not  valuable  as  matters  of 
j)ractice,  we  deem  it  unnecessary  to  abjudicate  them. 

Judgment  reversed,  with  directions. 


Sharp,  administrator,  et  ah  vs.  Finblet  et  oL 

Zl.  When,  for  any  reason,  existing  or  to  exist  it  becomes  impoesible 
to  carry  out,  in  whole  or  in  part,  any  last  will  and  testament,  a  jadge 
of  the  superior  court  has  power  to  render  at  chambers  any  decree 
which  may  be  necessary.  A  decree  for  the  sale  of  real  estate  to 
which  minors  were  entitled,  could  be  rendered  at  chambers  on 
the  petition  of  the  executor  of  the  will,  the  legatees  being  parties, 
and  the  minor  legatees  represiented  by  the  executor  as  their  guar 
dian  ad  litem,  there  being  no  issue  of  fact,  and  all  parties  assenting 
thereto. 

(a.)  Under  ^214  of  the  Code,  the  judges  are  to  determine  on  the  im- 
possibility of  carrying  out  the  will,  and  the  reason  for  action. 

•(&.}  That,  owing  to  the  disastrous  effects  of  the  then  recent  war  and 
the  total  change  in  productiveness  of  landed  property,  a  sapport 
could  not  be  realized  if  the  will  were  carried  out,  would  seem  to  be 
a  valid  reason  for  action. 

i(c.)  The  record  showed  a  consent  of  parties  in  writing,  and  it  was 
unnecessary  for  the  court  to  submit  to  the  jury  the  necessity  for 
the  sale. 

Xd.)  That  the  executor  was  appointed  guardian  ad  lUem  for  the  minors 
did  not  render  the  proceeding  void. 

(€.)  Upon  the  presentation  to  the  chancellor  of  the  petition  showing 
that  the  land  of  infants  was  involved,  they  became  wards  of  chan- 
cery. 

2.  Where  the  decree  for  such  sale  provided  that  the  money  acqalred 
therefrom  should  be  delivered  to  the  regular  guardian  of  the  infaDts, 
and  it  was  so  paid,  after  much  litigation  on  bills  inequity  between 
the  guardian  and  executor,  and  a  prochein  and  of  the  infants  tsA 
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the  executor,  in  which  this  decree  was  set  up  and  relied  upon  by 
the  representatives  of  the  minors,  such  minors  would  be  estopped 
from  denying  the  validity  of  the  decree. 

3.  Equity  is  loth  to  interfere  with  and  dispossess  innocent  purchasers 
who  paid  full  value  for  the  property. 

4.  The  fact  that  the  judge  of  the  superior  court  considered  the  peti- 
tion to  sell  in  term,  and  called  in  a  jury  to  pass  on  the  necessity 
of  the  sale,  would  not  render  the  decree  less  effectual  than  if  passed 
at  chambers. 

5.  A  new  trial  being  granted,  the  decree  falls,  and  it  is  unnecessary 
to  pass  upon  the  exceptions  thereto  or  the  motion  to  dismiss  the 
writ  of  error  founded  on  a  separate  bill  of  exceptions  as  to  the 
decree. 

(a.)  It  being  unnecessary,  at  least,  to  file  a  separate  bill  of  exceptions 
to  tlie  decree,  the  plaintiff  in  error  must  pay  the  coats  connected 
therewith. 

6.  Where  the  names  of  some  of  the  plaintiffs  in  error  were  omitted 
from  the  bill  of  exceptions,  but  their  names  could  be  supplied 
from  the  record,  they  could  be  inserted  in  the  bill  of  exceptions  by 
amendment,  and  service  on  them  was  unnecessary. 

7.  Where  a  case  was  sent  to  this  court  under  the  act  of  1877,  after  the 
return  day  thereof,  the  burden  is  on  the  defendant  i  ri  error  to  show 
that  the  clerk  was  delayed  by  counsel  for  plaintiff  in  error,  or  by 
the  plaintiff's  own  conduct,  in  order  to  dismiss  the  writ  of  error 
on  that  ground. 

8.  Where  a  motion  for  new  trial  goes  over  to  another  regular  term  of 
court,  and  no  action  is  had  upon  it,  it  will  stand  continued  as  any 
other  case,  and  the  writ  of  error  will  not  be  dismissed  for  that 
reason,  nor  will  the  motion  be  adjudged  to  be  too  late. 

February  9.  1884. 

Equity.  Practice  in  Superior  Court.  Jurisdiction. 
Wills.  Minors.  Parties.  Estoppel.  Guardian.  Title. 
Practice  in  Supreme  Court.  Before  Judge  WiLua.  Mon- 
roe Superior  Court.    February  Term,  1883. 

• 

This  was  a  bill  originally  filed  by  John  C.  Goodwyn, 
Amanda  P.  Talmadge,  for  herself  and  as  next  friend  of 
Tullia  P.  Goodwyn  (afterwards  Findley)  and  Puss  C. 
Goodwyn  (afterwards  Freeman),  against  Bernier  Pye,  ad- 
ministrator de  bonis  non  of  Coleman  G.  Goodwyn,  and 
numerous  parties  holding  real  estate  under  the  adminis- 
trator's sale  hereafter  stated.     Numerous  amendments 
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were  made  to  this  bill  and  ihe  parties  were  materiany 
altered,  John  C.  Qoodwyn  being  stricken,  Mrs.  Talmadgo 
being  also  stricken  as  a  party  complainant,  and  in  her 
capacity  as  guardian  being  made  a  party  defendant;  and 
C.  H.  Sharp,  administrator,  (he  haying  succeeded  to  the  ad- 
ministration of  Goodwyn),  and  the  administrator  and  ex- 
ecutor of  two  of  the  other  defendants  being  made  parties. 
In  its  ultimate  form,  the  bill  was  in  favor  of  TuUia  P.  Find- 
ley  and  Puss  0.  Freeman,  against  Sharp,  administrator  de 
bonis  nony  a  surety  on  the  bond  of  Pye  and  the  other  de- 
fendants above  stated.  It  is  unnecessary  to  detail  the 
complicated  and  conflicting  claims  of  the  parties,  but  the 
substantial  points  on  which  the  decision  of  the  Supreme 
Oourt  rests  may  be  gathered  from  the  following  facts: 
Coleman  Q.  Qoodwyn  died  on  January  6, 1862,  leaving  a 
widow  and.  five  children,  viz :  Mrs.  A.  P.  Talmadge,  Tullia 
P.  Qoodwyn,  Puss  0.  Qoodwyn,  John  0.  Qoodwyn,  and 
Mary  A.  Qoodwyn,  afterwards  Ferguson.  The  decedent 
left  a  will  containing  the  following  among  other  items: 

"  Item  2.  I  will  and  desire  that  the  whole  of  my  estate,  real  and 
personal,  ba  kept  to^^ther  and  managed  by  my  wife  for  the  benefit 
of  herself  and  my  children  during  her  life  or  widowhood.  She  is  in  no 
event  to  expend  more  than  one-half  the  proceeds  of  farm  produce  or 
money  at  interest  in  support  and  maintainance  of  herself  and  children 
during  her  said  management.  I  give  her  full  power  by  purchase  or 
exchange  to  supply  the  plantation  with  good  plantation  stock  ind 
necessaries  of  all  kinds. 

"  Item  3.  When  either  of  my  children  attain  the  age  of  twenty-one 
years,  or  one  of  my  daughters  marries,  I  will  that  negro  property  to 
the  value  of  fifty-seven  hundred  and  sixty  dollars  be  assigned  by  my 
executrix  to  such  child,  and  if  it  be  a  daughter,  then  I  bequeath  sach 
assignment  to  baid  daughter  during  her  life,  free  from  the  debts  or 
liabilities  of  any  person  she  may  hereafter  marry,  for  her  separate 
use  and  support,  and  to  such  persons  as  she  may  appoint  by  will  after 
her  death,  and  if  she  fails  so  to  appoint,  then  to  her  heirs  at  law. 
The  negroes  so  assigned  must  be  appraised  by  three  disinterested  per 
sons,  and  the  overplus  or  deficiency  in  valuation  to  be  paid  in  money. 

"Item  4.  In  the  event  my  wife  marries,  I  give  to  her  in  negro  prop- 
erty the  sum  of  fifty-seven  hundred  and  sixty  dollars  (said  negroes  to 
be  appraised  by  three  disinterested  persons),  in  fee  simple,  and  the 
balance  of  my  estate  to  be  kept  together  and  distributed  under  the 
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third  item  of  this  will  by  the  goardian  of  my  children,  to  be  appointed 
for  that  purpose. 

"In  the  event  my  wife  dies  before  the yonngest  of  my  children  be* 
comes  of  age  or  marries,  I  will  the  residue  not  assigned  off  to  be  kept 
together  by  the  guardian,  and  be  distributed  as  before,  under  and 
according  to  the  third  item  of  this  will. 

"  Item  5.  When  all  my  children  have  become  of  age  or  married..! 
giTe  the  land  on  the  other  side  of  the  creek  (known  as  Todd's  creek 
>nd  Tobesofkee  creek)  from  my  residence,  to  be  equally  divided  be- 
tween my  daughters,  Tullia  P.,  Amanda  P. ,  and  Mary  A., during  life, 
and  at  their  death,  to  their  children,  severally.  If  either  die  without 
children,  to  the  survivors.  If  Mary  A.  and  Tullia  P  both  die  with- 
out children,  then  one-half  to  Amanda  P.  and  the  other  to  John  C. 
and  Puss  C,  my  other  children. 

**  When  all  my  children  have  become  of  age  or  married,  I  give  all 
the  land  on  this  side  Todd's  creek  to  John  C  and  Pa->s  C,  or  to  my 
wife,  if  she  be  then  single  and  unmarried  and  in  life.  At  the  death 
of  John  C.  or  Puss  C.  without  children,  to  the  survivor  or  represen- 
tative. At  the  death  of  my  wife,  to  be  equally  divided  between  John 
C.  and  Puss  C,  with  children,  then  said  land  to  go  to  said  children 
per  Uripe,  The  land  this  side  Todd's  creek  I  wish  cultivated  by  my 
wife,  for  the  support  and  maintenance  of  herself  and  John  C.  and 
Pass  C,  after  the  design  (division)  contemplated  under  this  item,  and 
I  wish  my  wife  to  keep  a  distinct  account  of  the  proceeds  over  and 
above  a  support,  and  such  overplus  be  equally  divided  between  John 
C.  and  Puss  C,  with  the  limitations,  provisions  and  conditions 
that  the  division  ot  the  land  is  devised  upon. 

*'  Item  6.  When  my  youngest  child  shall  have  attained  the  age  of 
twenty-one  years,  or  if  my  wife  remains  single  and  unmarried,  then 
at  her  death  I  wish  all  the  balance  of  my  personal  property  and 
money,  etc.,  to  be  equally  divided  between  all  my  children,  counting  to 
each  the  advancement  already  made,  so  that,  as  to  personal  property, 
they  receive  equal  portions  of  my  estate ;  the  shares  going  to  my 
daughters  *o  be  theirs  during  life,  for  their  separate  use  and  support, 
and,  at  their  death,  to  whomsoever  they  may  appoint  by  will,  and  if 
they  fail  to  appoint,  then  to  their  heirs  at  law. 

"  Item  7.  When  my  youngest  child  becomes  of  age,  I  give  my  wife 
discretion  to  make  such  advancements  to  my  children  as  she  may 
think  best,  provided  she  gives  to  all  equally.  I  have  already  ad- 
vanced to  Amanda  P.,  in  money  and  property,  fifty-seven  hundred 
and  sixty  dollars." 

The  widow  of  testator  was  appointed  his  executrix,  and 

remained  in  possession  until  July  2, 1867,  when  she  died. 

Pye  was  then    appointed    administrator  de  bonis  non. 

Daring  the  August  term,  1867,  of  court,  Pye,  administra- 
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lor,  Mary  A.  Ferguson,  her  husband  joining  her,  Amanda 
P  Talmadge,  and  Pye,  as  guardian  cul  litem  of  the  three 
children,  TuUia  P.,  John  0  and  Puss  C  ,  who  were  then 
minors,  presented  to  the  chancellor  a  petition  in  equity, 
getting  out  the  will  of  Ooleman  Q.  Qoodwyn,  deceased, 
and  alleging  that  the  t'estamentary  scheme  was  to  keep  the 
lands  together,  and  that  the  widow  should  manage  the 
same  during  her  life  or  widowhood  for  the  benefit  of  herself 
and  children,  and  to  maintain  and  support  the  latter,  dar- 
ing their  minority,  from  the  proceeds  of  the  estate,  with- 
out encroaching  upon  the  oarpus  thereof;  that,  by  reason 
of  the  emancipatioa  of  slaves,  and  the  fact  that  the  money 
and  notes  belonging  to  the  estate  became  worthless,  and 
the  plantation  was  without  stock  or  implements,  and  the 
personal  property  was  daily  depreciating  in  value,  and 
was  insufficient  to  carry  on  the  farming  operations,  the 
testamentary  scheme  had  failed,  and  it  was  impossible  to 
carry  out  the  will.  The  petition  therefore  prayed  that  the 
lands  be  sold,  and  the  proceeds  be  divided  between  the 
children  of  testator.  An  order  was  taken  appointing  Pye 
guardian  (id  litem  for  the  minor  children.  The  chancellor 
submitted  the  question  raised  by  this  petition  to  a  jury. 
They  rendered  the  following  verdict: 

"We,  the  jury,  find  and  decree  that  the  lands  belonging  to  the 
estate  of  Coleman  G.  Goodwyn,  deceased,  be  sold  by  the  administn- 
ter  of  said  estate ;  the  land  lying  beyond  Todd's  creek  and  Tobesoftee 
to  be  sold,  and  the  proceeds  thereof  to  be  equally  divided  betireeft 
Amanda  P.  Talmadge,  Tullia  P.  Goodw3m  and  Mary  A.  Ferguson; 
the  lands  this  side  of  said  creek  to  be  sold  and  proceeds  of  said  sale 
divided  between  John  C.  Goodwyn  and  Puss  C.  Goodwyn;  the 
shares  of  said  minor  children,  Tullia  P.,  Pass  C  and  John  C,  to  be 
kept  in  the  hands  of  the  administrator  until  a  guardian  can  be  ap- 
pointed by  the  court  of  ordinary  for  said  minor  children ;  and  the 
distributive  shares  of  said  estate  to  be  paid  to  each  legatee  of  fall  age, 
subject  to  the  limitations  and'  restrictions  declared  in  the  last  will 
and  testament  of  said  Coleman  G.  Goodwyn,  deceased ;  and  the  die* 
tributive  share  of  said  minor  children  to  be  likewise  subject  to  the 
same  limitations  and  restrictions ;  said  sa]e  to  be  made  upon  su^ 
terms  and  conditions  as  to  the  said  administrator  may  seem  beet  for 
said  estate  and  the  interest  of  said  legatees." 
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The  chancellor  entered  a  decree  corresponding  to  this  ver- 
dict.    Under  this  decree,  the  administrator  advertised  and 
sold  the  property    Sobseqoently,  Mrs.  Talmadge,  having 
been  appointed  guardian  for  Tallia  P.  and  Puss  C,  citel 
the  administrator  to  a  settlement  before  the  ordinary,  and 
the  case  was  carried,  by  appeal,  to  the  superior  court.  Pye 
filed  a  bill  to  eigoin  this  collection  from  him,  and  in  it  he 
set  out  the  proceedings  under  which  the  sale  of  the  lands 
of  his  testator  took  place,  and  the  sale  itself,  and  alleged 
that,  under  the  decree,  the  proceeds  were  charged  with  the 
limitations  placed  by  the  will  upon  the  property  itself,  and 
that  the  money  was  liable  to  be  wasted,  and  might  not  be 
forthcoming  to  the  remaindermen.    The  bill  prayed  for 
direction.    The  defendants,  including  Mrs.  Talmadge  as 
guardian  of  Tullia  P.  and  Puss  0.  Goodwyn,  demurred  to 
this  bill,  on  the  ground  that  there  was  no  equity  in  it ;  that 
the  decree  rendered  in  the  former  proceeding  was  not  am- 
biguous  or  doubtful,  and  that  the  questions  raised  by  this 
bill,  were  res  adjudicata.    Under  this  demurrer,  the  bill 
was  dismissed.    Subsequently  Mrs.  Talmadge,  as  guardian 
of  the  minors,  obtained  a  judgment  against  Pye,  the  ai- 
ministrator,  and  was  proceeding  to  collect  it,  when  the 
minors,  by  their  next  friend,  George  W.  Goodwyn,  and  Mrs. 
Ferguson  and  her  husband,  filed  their  bill  to  enjoin  her  from 
collecting  the  amount.    They  alleged  that  they  had  an  in- 
terest in  the  proceeds  under  the  limitations  of  the  will, 
besides  the  direct  interest  of  the  minors,  that  Mrs.  Tal- 
madge had  but  small  means,  and  unless  she  gave  proper 
security,  the  interests  of  the  parties  would  be  in  danger. 
The  court  granted  the  injunction,  to  be  dissolved  upon  her 
giving  bond  in  an  amount  named.    This  she  did,  and  to 
prevent  loss  by  the  surety  on  her  bond,  she  consented  for 
the  money  to  be  paid  over  to  him.     She  has  received 
some  of  the  money  from  Pye,  and  has  applied  for  an  order 
of  the  ordinary  to  be  allowed  to  use  more  of  it  for  the  ben- 
efit of  the  minors. 
The  present  bill  was  filed  to  set  aside  the  sale  made  in 
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1867,  and  to  recover  the  interest  of  the  two  daughters  who 
were  then  minors,  Tullia  P.  and  Puss  C.  It  was  insisted  bv 
the  plaintiffs  that  the  chancellor  had  no  jurisdiction  to 
grant  the  order  for  sale  in  1867 ;  that  it  was  void  for  want 
of  service,  and  as  being  based  on  a  mere  petition,  and  not 
a  bill;  that  the  minors  were  not  properly  made  parties; 
that  Fye,  the  administrator,  was  appointed  their  guardian 
improperly,  and  did  not,  in  fact,  represent  the  minors ; 
and  other  grounds  were  alleged,  not  material  here.  Com- 
plainants alleged  waste,  and  liability  for  the  use  of  the 
property  on  the  part  of  the  purchasers,  and  offered  to  allow 
credit  on  that  account  for  such  sums  derived  from  the  sale 
of  the  land  as  had  been  appropriated  to  their  benefit. 

The  purchasers  insisted  that  they  were  bona  ^fide  pur- 
chasers for  value.  They  denied  any  impropriety  in  the 
transaction,  but  asserted  that  if  there  were  any  irregulari- 
ties they  were  unknown  to  them.  They  also  insisted  that 
the  decree  and  the  sale  thereunder,  made  in  1867,  were 
regular  and  lawful,  and  conveyed  good  titles;  that  the 
minors  were  estopped,  and  the  validity  of  the  sale  estab- 
lished  liy  the  litigation  in  their  behalf  by  their  guardian, 
and  by  the  recovery  of  the  proceeds  of  the  sale  for  them. 
They  denied  waste  or  any  liability  to  the  complainants,  for 
the  use  of  the  property. 

The  jury  found  a  special  verdict  in  favor  of  the  com- 
plainants, and  a  decree  was  entered  thereon.  Defendants 
moved  for  a  new  trial,  on  the  following  among  other  grounds : 

(1.)  Because  the  court  submitted  to  the  jury  the  follow- 
ing questions  in  writing,  prepared  by  counsel  for  the  com- 
plainants: '^What  amount  of  the  proceeds  of  the  sale  of 
said  lands  were  actually  used  for  the  benefit  of  the  present 
complainants,  Mrs.  Findley  and  Mrs.  Freeman,  and  when 
was  the  money  received  ?"  [The  objection  was  that  '*the 
submission  of  this  question  ignored  the  idea  that  complain- 
ants were  or  could  be  bound  by  the  act  of  their  guardiafli 
who  received  of  Pye,  administrator,  their  entire  shares  of 
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the  sale  of  the  lands*  aod  bound  tliem  only  to  the  extent 
of  money  that  went  to  their  actual  eupport,"] 

(2.)  Because  the  court  refused  the  following  request:  "K 
you  believe,  from  the  evidence,  that.  Mrs.  Talmadge,  as  guar- 
dian for  complainants,  received  from  Pye,  administrator, 
the  proceeds  of  the  sale  of  the  lands  in  controversy,  after 
she  had  knowledge  of  the  alleged  illegal  decree,  then  such 
act  of  the  guardian  would  bind  complainants ;  and  if  you 
so  believe,  you  should  find  for  defendants. '^ 

(3.)  Because  the  court  erred  in  not  submitting  to  the 
jnry  any  question  as  to  the  price  the  lands  brought,  or  as 
to  the  amounts  paid  from  the  proceeds  of  the  sale  to  the 
guardian  of  complainants  actually  received  from  Pye. 

(4.)  Because  the  court  refused  the  following  request : 
"The  will  of  Goodwyn  provides  for  a  possible  survivorship 
as  to  the  lands  given  to  complainants,  and  this  being  true, 
the  power  to  order  a  sale  of  lands  could  only  be  exercised 
by  a  court  of  chancery." 

(5.)  Because  the  court  erred  in  refusing  to  submit  to 
the  jury  any  question  as  to  whether  the  bill  for  direction 
had  been  filed  by  Pye  against  Mrs.  Talmadge  individually 
and  as  guardian,  and  dismissed  on  demurrer,  because  the 
decree  for  sale  was  properly  obtained  and  of  plain  import; 
or  as  to  the  bill  to  which  the  present  complainants  were 
parties  by  their  next  friend ;  and  in  not  making  any  ruling 
thereon. 

(6.)  Because  the  verdict  is  illegal  and  contrary  to  law, 
and  does  not  cover  the  issues  in  the  case. 

(7.)  Because  the  decree  should  not  have  been  entered 
up  on  the  verdict,  and  was  wrong  as  entered. 

The  motion  was  overruled,  and  defendants  excepted. 
They  also  filed  a  separate  bill  of  exceptions,  alleging  errors 
in  the  decree  entered  up  on  the  verdict. 

When  the  case  was  called  in  ^the  Supreme  Oourt,  the 
record  was  amended,  by  consent,  so  as  to  set  forth  the 
names  of  certain  defendants  below  whose  names  had  been 
omitted.    Counsel  for  defendants  in  error  moved  to  dismiss 
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the  writ  of  error  on  various  grounds,  the  substance  of 
which  was  as  follows  * 

(1.)  Because  the  bill  of  exceptions  states  the  names  of 
the  plaintiffs  in  error  (defendants  in  the  court  below)  as 
"  C.  H.  Sharp,  administrator  of  J.  0.  Pinkard,  etal.^^  with- 
out stating  the  names  of  such  plaintiffs  in  error. 

(2.)  Betause  the  certificate  of  the  presiding  jud^  re- 
quired the  clerk  to  transmit  the  record  to  the  "  September, 
1883,"  omitting  the  word  "  term." 

(3.)  Because  the  bill  of  exceptions  was  filed  in  the  office 
of  the  clerk  of  the  superior  court  on  March  7,  1883,  and 
the  record  was  not  sent  to  the  Supreme  Court  until  Au- 
gust G,  thereafter,  and  it  did  not  appear  that  this  delay  was 
not  caused  by  the  fault  of  the  plaintiffs  in  error  or  their 
counsel. 

(4.)  Because  the  certificate  of  the  clerk  to  the  transcript 
of  the  record  states  the  case  as  being  that  of  Tullia  P. 
Findley  et  ah  vs.  Cyrus  Sharp,  administrator  de  bonis  non 
of  Coleman  G.  Goodwyn,  deceased,  et  al.y  without  stating 
the  names  of  the  parties. 

(5.)  Because  the  parties  named  in  the  clerk's  certificate 
do  not  appear  to  be  the  same  as  those  named  in  the  bill  of 
exceptions. 

(6.)  Because  the  court  below  had  no  jurisdiction  to  pass 
on  the  motion  for  new  trial,  for  the  following  reason: 
The  motion  was  made  at  the  February  adjourned  terra, 
1881,  and  a  consent  order  was  taken  that  it  should  stand 
over  until  the  August  terra,  1881,  with  leave  to  perfect  it 
and  have  the  brief  of  evidence  approved  during  that  time. 
An  order  was  taken  at  the  August  term  postponing  the  hear- 
ing of  the  motion  until  the  February  term,  1882,  unless 
heard  before  that  time  by  agreement,  and  this  order  al- 
lowed movants  to  perfect  their  brief  of  evidence  at  any 
time  before  the  final  hearing.  No  further  order  was  taken 
or  entry  made  until  February  term,  1883,  when  the  brief 
of  evidence  was  approved  and  the  motioii  heard.  [It  ap- 
pears that  the  Hon.  John  D.  Stewart,  Judge  of  the  Hint 
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circuit,  -was  disqualified  from  presiding,  and  no  judge  qual- 
ified to  preside  could  be  obtained  until  the  February  term, 
1883.] 

When  thi3  motion  to  dismiss  was  made,  counsel  for 
plaintiffs  in  error  moved  to  amend  the  bill  of  exceptions 
by  inserting  from  the  record  the  names  of  the  plaintiffs  in 
error,  other  than  those  mentioned.  The  court  stated  that 
this  ^irould  be  allowed,  and  overruled  the  motion  to  dis- 
miss. • 

A.  D.  Hammoitd  ;  John  I.  Hall  ;  R.  P.  Trippe,  for  plain- 
tiffs in  error. 

Lan£er  &  Anderson  ;  E.  W.  Beck,  for  defendants. 

Jackson,  Chief  Justice. 

J .  The  controlling  question  in  this  case  is  whether  the 
judge  of  the  supenor  court,  as  chancellor,  has  power  or 
jurisdiction,  on  the  petition  of  the  executor  of  a  will,  in 
which  legatees  are  parties  and  the  minor  legatees  repre- 
sented by  the  said  executor  as  guardian  ad  litems  to  order 
the  sale  of  the  real  estate  of  such  infants,  at  chambers. 
In  this  case,  the  order  was  passed  in  term,  but  there  was 
no  regular  bill  in  equity  filed  and  served  acccording  to 
law,  though  a  jury  passed  on  the  necessity  and  propriety 
of  the  sale.     So  that  the  case  may  be  considered  as  one  at 
chambers,  and  the  question  is,  had,  the  judge  of  the  supe- 
rior court  this  jurisdictional  power  at  chambers  ?    If  he 
had  jurisdiction,  what  was  done,  though  irregular,  was  not 
void,  and  purchasers  for  value  at  the  sale  would  be  pro- 
tected, and  as  this  is  a  suit  brought  by  the  infants,  on  ar- 
riving at  age,  to  set  aside  the  sale  and  recover  the  land, 
this  question  is  vital.    It  seems  to  us  clear  that  the  act  of 
1866  (acts  of  1865-6,  p.  221),  Code,  §4214,  in  connection 
with  sections  4221,  4222, 4223,  4224,  of  the  Code,  give  the 
jurisdiction. 
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The  act  of  1806  was  passed  just  after  the  i 
property  had  been  swept  away,  and  the  struggle 
and  ctolhes  to  sustain  life  was  the  issue  in  al 
whose  heads  had  stood  at  the  hearthstones  of  the 
and  widowhood  and  orphanage  were  wailing  in  i 
every  southern  community.  It  is  very  broad  an 
in  the  sweep  of  its  provisions,  and  leaves'  much  t 
cretion  of  judges  of  the  superior  courts.  It  enact 
for  any  reason  already  existing,  or  to  exist,  it  be< 
possible  to  carry  out  any  last  will  and  testament,  ii 
in  part,  the  judges  of  the  superior  court  shall  hs 
to  render  at  chambers,  during  vacation,  any  dt 
may  be  necessary  and  legal  in  the  premises,"  I 
that  the  judges  are  to  determine  on  the  imposi 
carrying  out  the  wilt,  and  the  validity  of  the  i 
action;  otherwise,  every  decree  rendered  coul 
opened  and  re-argued  and  reviewed  on  the 
the  validity  of  such  reasons  and  the  imposs 
carry  out  the  will.  But  even  if  we  would  rev 
questions  now,  it  seems  to  us  the  reasons  were  ■ 
was  impossible  to  cany  out  the  will  and  preservi 
for  the  children,  if  they  could  not  be  snpportec 
enter  upon  and  eiyoy  it.  The  petition  alleged 
judge  concluded  that,  owing  to  the  disastrous  eff( 
war  and  the  total  change  of  productiveness  of  Ian 
erty,  a  support  could  not  be  realized  if  the  wiU 
ried  out,  and  thus  it  was  impossible  to  carry  it  oi 
it  would  be  legal,  in  such  a  case,  to  decree  a 
Sakestraw,  executrix,  vs.  Raksatraw  et  al.,  fro 
nett  county,  70  Ga.,  806. 

True,  tliere  are  certain  provisos  to  the  act.  I 
to  the  provision  that  all  parties  consent  in  writing, 
the  petition  shows  it,  as  the  infants  were  repres 
the  executor,  who  was  guardian  ad  litem  ;  and  ( 
fore,  agreed  in  writing  and  assented  to  the  facts 
no  issue  of  fact.  The  judge,  it  is  true,  submitt* 
jury  the  necessity  of  the  sale  under  the  circumsta 
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this  was  only  to  satisfy  his  own  judicial  mind  of  that  ne- 
cessity,  and  was  all  unnecessary,  as  all  parties  agreed 
to  the  facts  by  signing  the  petition  individually  or  repre- 
sentatively. 

The  executor  was  appointed  guardian  oJ  litem,  and  it  is 
insisted  that  this  appointment  rendered  void  the  entire  pro- 
ceeding. We  cannot  think  so.  There  was  no  conflict  be- 
tween him  and  the  minors;  no  interest  of  his  was  adverse 
to  theirs ;  and  if  so,  whilst  it  would  have  been  better  to  have 
appointed  another,  it  would  hardly  make  the  whole  pro- 
ceeding absolutely  void.  See  59  Oa.j  729.  So  that  the  act  of 
1866  would  seem  to  give  jurisdiction  of  cases  of  the  class 
to  which  this  evidently  belongs. 

But  when  we  turn  to  sections  4221  et  seq.,  all  doubt 
ought  to  vanish.  It  enacts,  "  All  proceedings  ex  parte,  or 
in  the  execution  of  the  protective  powers  of  chancery  over 
trust  estates,  or  the  estates  of  the  wards  of  chancery,  may 
be  presented  to  the  court  by  petition  only,  and  such  pro- 
ceedings be  had  therein  as  the  necessity  of  each  cause 
shall  demand.^'  In  one  sense,  this  is  a  trust  estate,  be- 
cause the  will  is  a  great  trust  confided  to  the  executor,  in 
confidence  that  he  will  execute  that  trust  for  the  benefit 
of  the  legatees,  and  perhaps  jurisdiction,  under  this  section, 
might,  by  a  broad  construction  of  this  remedial  statute,  be 
found ;  but  when  the  other  clause  is  considered — ^"  or  the 
estates  of  the  wards  of  chancery'' — can  there  be  any 
rational  doubt  of  the  jurisdiction  of  this  case  ? 

The  very  minute  this  petition  came  before  this  chancel- 
lor  and  disclosed  the  fact  that  the  land  of  infants  was  in- 
volved, his  wards  were  before  liim,  and  the  case  Avas  con- 
cerning "  an  estate  of  the  wards  of  chancery."  The  case 
was  made  where  these  wards  were  suffering  or  likely  to 
suffer;  where  their  property  must  be  changed,  so  as  to 
realize  for  them  the  necessities  of  life,  and  it  was  neces- 
sary that  his  protective  powers  be  exercised  to  make  such 
decree  as  would  relieve  that  necessity,  and  at  the  same 
time  protect  the  estate  by  looking  to  the  re-investment 
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ind.  Again,  the  "pro 
to  be  such  "  as  the  ni 
Of  that  necessity  he  is 
le  infant  ba  not  safe  in 
belp?  If  chancery  p: 
I,  what  lav,  can  prob 
ant  to  the  custody  and 
jary  ever  sworn  to  fine 

the  next,  gives  power 
sondition  that  the  reco 
nitting  the  entire  proc 
n  the  minutesor  other 

ides,  "If  minors  are  : 
ians,  guardians  ad  lite 
>efore  the  case  procee 
[1  this  case,  and  as  to  tl 
f  that  appointment,  n 

ese  jurisdictional  powe: 
I.  vs.  Saulsbury,  trusiei 
wing  that,  down  to  tl 
V9.  Coker. 

,  that,  without  more, 
ale  under  this  decree 

least,  that  equity  woi 
its,  to  disturb  a  title  so 
ippears  that  the  decrei 
from  the  sale  be  tun 
Jiese  infants ;  that  thi 
rned  over  to  her  by  tl 
luch  litigation  on  bille 
1  executor,  and  Aproc) 
3r,  in  which  this  decree 

representatives  of  tht 
heir  representatives,  tl 
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ing  this  fund  under  this  decree,  would  be  estopped  from 
denying  the  validity  of  the*  decree.  Is  not  the  validity  of 
it  res  adjudicata^  so  far  as  the  guardian  or  other  legal  rep« 
resentative  of  theirs^  in  recognizing  it  and  acquiring  funds 
ander  it,  are  concerned ;  and  if  res  adjudieata  as  to  these 
their  legal  representatives  in  court,  is  it  not  so  as  to  them  ? 
The  distinguished  counsel  for  defendant  in  error  seemed 
to  concede,  and  must  concede,  that  bad  the  issue  of  its  va- 
lidity been  directly  made,  it  would  have  been  res  adjudi- 
cata  as  to  the  infants,  it  being  so  as  to  the  guardian.  But 
was  not  the  validity,  the  binding  form  of  that  decree,  in 
issue,  to  all  intents  and  purposes,  in  the  cases  in  which 
these  infants  were  represented  ?  We  think  so.  In  fact, 
it  appears  to  have  been  put  in  issue  by  demurrer. 

But  where  one  sues  for  and  recovers  under  a  judgment 
or  decree,  and  acquires  money  or  property  thereby,  in  liti- 
gation with  others  for  the  fund  proceeding  from  that  decree, 
does  he  not  necessarily  put  the  validity  of  that  decree  in 
issue  ?  And  will  he  be  permitted  to  attack  it  for  want  of 
lurisdiction  afterwards  in  a  contest  with  the  very  people 
who  paid  the  money  which  was  recovered  under  the  decree  ? 
We  think  not.  Therefore,  as  these  plaintiffs,  through  their 
guardians,  got  the  money  which  defendants  paid  for  this 
land  in  liti^tion,  during  which  the  validity  of  this  decree 
was  necessarily  in  issue,  we  think,  being  fully  represented 
in  court  on  that  issue  at  the  time,  it  is  too  late  now  to  ques- 
tion its  validity,  and  equity  will  estop  them  from  doing 
80,  because,  through  their  guardian,  they  acquired  proj)- 
er^y,  money,  under  it,  and  may  not  assail  it ;  certainly  not 
without  refunding  the  principal  and  interest  acquired  un- 
der the  decree. 

8.  There  is  no  doubt  the  defendants  are  innocent  pur- 
chasers for  value  to  the  full  worth  of  this  property,  when 
bought, — ^that  they  acted  bona  file.  Against  such  defend- 
ant, equity  is  loth  to  interfere ;  and  though  ever  tender 
to  infants,  equity  will  turn  even  them  over  to  guardians 
v71  43 
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aad  their  sureties,  rather  than  disturb  auch  ho 
cent,  honafide  parties)  in  actual  possession,  and 
them  of  that  for  which  they  paid  the  last  cent  it 

4.  The  fact  that  the  judge  proceeded  in  term  1 
the  petition,  and  called  in  the  jury  to  pass  on  thi 
of  the  sale,  cannot  affect  the  proceeding  so  as  t 
less  effectual  than  at  chambers.  On  the  contr 
open,  public,  known  to  all  the  world,  in  full  viev 
county,  and  really  differed  from  a  regular  decre< 
only  in  the  respects  that  it  was  founded,  not  on 
petition,  was  not  filed  so  long  a  time  before 
not  regularly  served  before  court ;  but  all  parties 
and  the  case  was  tried  in  other  respects,  as  otl 
bills.  If  this  differs  in  legal  eiFect  from  a  hearin 
berg,  it  differs  only  to  strengthen  the  decree. 

5.  A  new  trial  being  granted,  the  decree  in 
bar  falls,  and  it  becomes  unnecessary  to  pass  uj 
ceptions  to  the  decree,  or  the  motion  to  dismi 
of  error  founded  on  a  separate  bill  of  exception 
decree. 

As  it  was  unnecessary,  to  say  the  least,  to  bri 
cepiions  to  the  decree  in  a  separate  bill  of  exce 
plaintiff  in  error  must  pay  the  costs  of  that  secc 

6.  In  respect  to  other  grounds  to  dismiss,  it 
to  s:iy  that  the  motion  foundedon  want  of  partie 
by  the  amendment  from  the  record,  they  bei 
plaintiffs  in  error,  and  no  service  being  necessai 

7.  The  burden  is  on  the  defendant  in  error,  to 
the  clerk  was  delayed  by  counsel  for  plaintiff  i 
by  the  plaintiff's  own  conduct  bo  as  to  take  the 
the  act  of  1877,  providing  for  cases  reaching  thi 
ter  return  day. 

8.  Where  a  motion  for  a  new  trial  goes  over 
regular  terra,  and  no  action  is  had  upon  it,  it 
continued  just  as  any  other  case  in  the  court  b 
either  party  can  call  it  up,  if  neither  does,  both  a 
it  will  be  considered  as  passed  over  by  consent,  ai 
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of  error  will  not  be  dismissed  for  that  reason,  nor  will  the 
mo  Jon  be  adjudged  as  too  late. 
Judgment  reversed. 


WosTszmoLMEs  v8.  Ths  State  of  Georgia. 

Where  serrice  of  a  bill  of  exceptions  is  made  by  the  attorney  of  the 
plaintiff  in  error,  it  must  be  verified  by  the  affidavit  of  the  attor- 
ney ;  a  mare  entry  of  service,  unverified,,  is  not  sufficient. 

(a.)  The  case  reported  in  41  Ga.,  681,.  is  an  error.  There,  service 
was  made  by  the  sheriff  (as  appears  from  the  record),  and  the 
point  was  whether  service  by  leaving  a  copy  at  the  residence  of  the 
defendant  in  error,  was  sufficient,  or  whether  the  service  must  be 
personal. 

September  28, 188S. 

Practice  in  Supreme  Court.    September  Term,  1883. 
Reported  in  the  decision. 

H.  Morgan,  for  plaintiff  in  error. 

J.  W.  Walters,  solicitor  general,  for  the  state. 

Jackson,  Chief  Justice. 

A  motion  was  made  to  dismiss  this  case  for  want  of  ser- 
vice.   The.service  is  in  these  words : 

"  Served  the  solicitor  with  a  copy  by  leaving  it  at  his  dwelling- 
house. 

H.   MOBQAN." 

Mr.  Morgan  is  attorney  for  the  plaintiff  in  error,  but  did 
not  sign  the  service  as  attorney.  Even  had  he  done  so,  it 
would  not  do,  without  an  affidavit  of  the  service  on  the  bill 
of  exceptions.  50  Oa.y  369.  That  service  by  a  party  or 
his  counsel  must  be  verified  on  oath,  and  must  appear  on 
the  bin  of  exceptions,  is  distinctly  ruled  in  that  case. 

The  case  of  Montgomery  vs.  Walker y  41  ^a.,  681,  reliec 
on  by  the  plaintiff  in  error,  is  a  mistake  by  the  reporter 


SEPTEMBER  TEilM,  1888.  6T1 


White  d  al,  «.  White. 


pasture,  under  leave  of  the  latter  to  use  it ;  that  plaintiff  had 
as  much  of  the  milk  and  butter  as  he  wanted ;  that  he 
marked  the  cows  and  calves  with  his  father^s  mark,  because 
he  had  no  mark  of  his  own.  Other  witnesses  for  the  plain- 
tiff testified  to  the  effect  that  plaintifi^s  father  had  gifen 
him  a  cow,  of  which  the  cattle  in  dispute  were  the  increase ; 
tnat  plaintiff  lived  with  his  father,  and  in  a  house  that  the 
latter  gave  him,  as  he  testified,  and  that  his  father  recog- 
nized the  cattle  as  plaintiff's  during  his  lifetime.  The  de- 
fendant and  Fenton,  who  was  her  son  by  a  former  marriage, 
testified  that  the  cattle  in  dispute  belonged  to  her ;  that 
her  husband,  who  was  plaintiff's  father,  owned  the  cattle 
up  tO  the  time  of  his  death,  and  never  delivered  possession 
of  them  to  the  plaintiff ;  that  plaintiff  only  aided  in  milking 
them  as  a  boy ;  that  after  the  death  of  his  father,  he  wanted 
defendant  to  give  them  to  him,  which  she  declined  to  do. 

The  jury  returned  a  verdict  that,  "We,  the  jury,  find  for 
the  plaintiff,"  and  judgment  was  entered  thereon  agaiust 
the  defendant,  Becky  White.  Defendant  moved  for  a  new 
trial,  oil  the  following  among  other  grounds  : 

(1.)  Because  the  verdict  is  contrary  to  law  and  evidence. 

(2.)  Because  the  court  permitted  the  plaintiff  to  testify 
in  his  own  behalf  as  to  his  ownership  of  the  property  sued 
for,  over  objection,  on  the  ground  that  his  father,  from 
whom  he  claimed  to  derive  the  title,  was  dead. 

(3.)  Because  the  verdict  found  against  Fenton,  in  spite 
of  his  plea  and  disclaimer,  was  without  evidence  to  sup- 
port it. 

(4.)  Because  no  value  of  the  property  was  proved.  [The 
declaration  alleged  the  value  of  the  property  to  be  $95.00.] 

(5.)  Because  the  verdict  should  have  been  for  the  value 
of  the  property  sued  for,  to  be  discharged  by  the  property 
itself  within  a  specified  time. 

(6.)  Beoause  the  court  did  not  charge  the  definition  of 
an  action  of  trover,  and  as  to  an  alternative  verdict  for 
damages,  under  §3028  of  the  Code. 
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^Wliere  a  person  loeea  money  on  a  horse  race,  whether  bet  by  himself 
or  another  person  for  him,  he  may  sue  for  and  recover  the  nme 
from  the  winner,  notwithstanding  the  winner  may  not  have  known 
the  owner  of  the  money,  and  may  have  believed  that  the  person  ', 

with  whom  he  actoally  bet  was  the  person  to  whom  the  money  bo- 
longed. 

December  21,  isn. 

Ghtmbling.  Horse  Races.  Before  Judge  Harden.  City 
Ck>urt  of  Savannah.    May  Term,  1883. 

Mclntyre  sued  Doyle  for  $150.00,  which  he  alleged  he 
had  bet  with  defendant  on  a  horse  race,  and  lost  The 
evidence  showed  that  the  contract,  under  which  the  race 
was  run  and  the  money  lost,  was  in  writing,  and  signed  by 
Doyle  and  one  Burch,  but  that  Mclntyre  furnished  the 
money,  and  that  Burch  merely  acted  for  him.  Whether 
Doyle  knew  tliis  or  not,  the  evidence  was  somewhat  con- 
flicting; and  also  as  to  whether  Mclntyre  had  not  made 
certain  statements  denying  any  interest  in  the  matter,  and 
asserting  that  he  was  merely  acting  for  one  Einlaw. 

The  jury  found  for  the  plaintiff  $150.00.  Defendant 
moved  for  a  new  trial,  on  the  following  among  other 
grounds: 

(1.)  Because  the  contract  between  Doyle  and  Burch  be- 
inj5  in  writing,  the  court  permitted  plaintiff  to  testify  that 
3urch  merely  acted  for  him,  and  to  testify  concerning  the 
wager. 

(2.)  Because  the  court  held  that  he  would  not  require 
plaintiff  to  put  the  writing  in  evidence,  although  defend- 
ant offered  to  allow  it  to  be  so  used. 

(3.)  Because  the  court  charged  that  if  Burch  acted  un- 
der plaintiff's  directions  and  instructions,  that  would  make 
him  plaintiff^s  agent  as  to  the  bet. 

(4.)  Because  the  court  charged  that  it  would  make   no 
difference  that  the  defendant  was  not  betting  with  plain* 
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tiff,  if  he  did  so  understand ;  that  if  Burch  mad< 
plaintiff's  agent,  it  vould  be  plainUff'a  bet,  at 
recover  it. 
The  motion  was  overruled,  and  defendant  ex 

Denmark  &  AoAua,  for  plaintiff  in  error. 

J.  R.  Saussv,  for  defendant.  # 

Blandford,  Justice. 

Defendant  in  error  brought  his  actiOQ  again 
in  error  to  recover  a  certain  sum  of  money  w 
leged  the  defendant  had  won  from  him  on  a 
On  the  trial,  the  jury  found  for  plaintiff — defeti 
ror, — and  the  defendant',  who  is  plaintiff  in  ei 
for  a  new  trial,  which  was  refused  by  the  court 
is  here  assigned  on  the  refusal  of  the  court  b 
new  trial  prayed  for. 

Where  a  person  loses  money  on  a  horse  rac 
bet  by  himself  or  another  person  for  him,  he  n 
and  recover  the  same  from  the  winner,  notw 
the  winner  may  not  have  known  the  owner  of  1 
and  may  have  believed  that  the  person  with 
actually  bet  was  the  person  to  whom  the  mouej 
Code,  §2753. 

The  verdict  of  the  jury  in  this  case  is  anstaii 
evidence,  and  there  were  no  errors  committed  h 
below  in  its  several  rulings  and  decisions  in  thi 
the  judgment  of  the  court  below  is  hereby  affii 

Judgment  affirmed. 
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Hawk  r«.  Leyerett  et  aL 

If  ft  vendor  of  land  acted  upon  thA  advice  of  ber  agent  or  friend  and 
confidential  adviser,  and  accordingly  made  to  the  vendee  a  deed 
instead  of  a  bond  for  titles,  and  took  notes  for  the  deferred  pay- 
ments of  purchase  money,  believing,  under  the  advice  given,  that 
the  land  would  always  be  subiect  for  the  purchase  money,  and  the 
agent  or  friend  thereafter  bou|i^t  the  land  from  the  original  ven- 
dee, equity  will  relieve  the  Tender  against  the  effect  of  the  deed, 
and  subiect  the  land  to  the  payment  of  the  purchase  money, 
although  no  fraudulent  practice  or  suggestion  may  have  been  used 
to  induce  the  making  of  the  deed, 

(a.^  The  charge  of  the  court  as  a  whole  was  erroneous. 

I>ee0mber2l.i833. 

Principal  and  Agent.  Fraud.  Equity.  Before  Judge 
Lawbon.    Jasper  Superior  Oourt.    April  Term,  1883. 

Reported  in  the  decision. 

Q.  T.  &  C.  L.  Bartlett,  for  plaintiff  in  error.  ' 

Key  &  PRK8T0N ;  F.  Jordan,  for  defendants. 

Blaitdford,  Justice. 

The  plaintiff  filed  her  bill  against  the  defendants,  and 
the  jury  found  a  verdict  for  the  defendants.  Plaintiff 
moved  the  court  for  a  new  trial  upon  several  grounds  set 
out  in  the  motion,  which  was  overruled  by  the  court,  and 
plaintiff  excepted,  and  prosecutes  this  writ  of  error  to  re- 
verse the  judgment  of  the  court  in  refusing  to  grant  the 
new  trial. 

It  appears  from  the  facts  in  the  record,  that  plaintiff 
was  the  owner  of  a  certain  tract  of  land  known  as  the 
Sparks  place ;  that  she  was  very  old  and  feeble,  and  her 
brother  having  died,  she  had  no  one  to  help  her ;  in  1870 
she  applied  to  Leverett,  one  of  the  defendants,  to  assist  her, 
as  she  had  known  him  a  great  while,  which  he  agreed  to 
do,  and  did  so ;  that  a  short  time  afterwaMs  Lane  wiAikA 
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le  her  laod  j  Leverett  advised  her  t 
i  to  hdi,  u  Bhe  vaa  gning  to  sell  < 
test  to  make  a  deed  to  the  land,  as  tl: 
se  mone7  would  bind  the  land.  Or 
T  to  give  bond  for  titles,  and  not  ms 
itt  again  stated  that  he  had  heard  of 
g  out  of  giving  bond  for  titles.  Ha 
in  Levei-ett,  she  sold  her  land  to  Lane 
I,  Leverett  writing  the  deed  and  witt 
Newton.  She  turned  over  the  notes  v 
ler  for  the  land  tc  Leverett,  and  some 
She  moved  to  Newton  county:  a  i 
Leverett  exchanged  a  settlement  of  1 
h  Lane  for  the  Sparks  place,  and  ] 
deed  to  the  Spartte  place;  some  t 
le  having  failed  to  pay  the  diSerenc 
place  and  the  place  which  Levere 
Leverett  and  Lane  canceled  the  di 
id  made,  and  took  back  the  place  wh: 
ive;  thus  he  became  the  owner  of  hi 
S  having  obtained  judgment  against 
7en  for  the  purchase  price  of  the  Spa 
execution,  which  had  been  issued  the 
le  Sparks  place,  when  Leverett  inst 
to.  It  further  appears  that,  when  Lam 
everett  for  the  Sparks  place,  he 
at  he  knew  the  land  was  bound  to  pay 
!  purchase  money,  to  which  Leverett 
was  filed  to  subject  the  Sparks  place 
to  the  payment  of  plaintiff's  judgmei 
B  purchase  money, 
ground  in  the  motion  for  new  trial  ii 
red  in  refusing  to  charge  the  jury,  as 
a  counsel,  as  follows:  '-Thatif  theju 
idence  that,  at  the  time  plaintiff  sold 
at  Leverett  was  either  the  agent  or 
ad.  adviser  of  plaintiff;  that  she  ma 
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to  Lane,  instead  of  a  bond  for  titles,  on  the  advice  of  Lev- 
erett,  believing  the  land  would  always  be  subject  or  good 
for  the  purchase  money,  and  she  was  entirely  ignorant  of 
the  effect  of  such  deed,  then  equity  will  relieve  against 
the  effect  of  the  instrument,  even  though  no  fraudulent 
practice  or  suggestion  may  have  been  used  by  Leverett  to 
induce  her  to  make  the  deed/' 

This  request  should  have  been  given  in  charge  to  the 
jury ;  it  embodies  the  law  of  this  case,  as  shown  by  the 
facts  set  forth  in  the  record. 

It  is  quite  evident  that  Leverett,  when  he  advisee  plain- 
tiff ta  make  a  deed  instead  of  giving  a  bond  for  titles, 
occupied  the  position  of  confidential  adviser  to  plaintiff; 
and  it  is  plain,  when  he  made  the  trade  and  acquired  the 
title  to  tliis  property,  the  Sparks  place,  he  was  the  agent 
of  the  plaintiff;  and  now  to  allow  him  to  hold  this  land, 
freed  from  the  lien  of  plaintiff  for  the  purchase  money 
taereof,  by  the  very  means  advised  and  counseled  by  him- 
self as  the  proper  means  to  secure  plaintiff  the  payment 
of  the  purchase  money,  would  be  to  sanction  a  fraud  upon 
his  part. 

It  will  make  no  difference  that,  at  the  time  Leverett  gave 
the  advice  to  plaintiff  to  make  the  deed  to  Lane,  he  acted 
honestly  and  believed  his  advice  to  be  correct,  and  did  not 
then  have  in  contemplation  himself  the  purchase  of  the 
land  from  Lane.  He  knew,  at  the  time  he  did  pur- 
chase the  land  from  Lane,  what  advice  he  had  given,  and 
that  plaintiff  acted  upon  such  advice ;  his  act  in  purchasing 
the  land  from  Lane  was  an  act  calculated  to  deprive  plain- 
tiff of  part,  if  not  the  whole,  security  for  the  purchase 
money,  which  she  had  taken  under  his  advice.  This  con- 
duct on  his  part  is  fraudulent  in  law,  however  honest  he 
may  have  been  when  he  gave  the  advice.  This  conduct 
renders  the  land  in  his  hands  liable  to  pay  plaintiff's  judg- 
ment for  the  purchase  money.  Code,  §§3174,  3177.  2636. 
It  is  unnecessary  to  review  the  other  grounds  taken  in 
the  motion  for  new  trial,  as  we  are  satisfied  that  the  charge 
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of  the  court,  taken  as  a  whole,  was  error,  and  that  a  new 
trial  should  have  been  ordered  in  this  case. 
Judgment  revei^ed. 


Ball  vs.  L.  £.  &  W.  H.  Lastivoer. 

1.  A  bill  alleged  as  follows:  Defendant  is  indebted  to  complainants 
on  a  note  now  due  for  %l,AOo,  given  for  certain  lands ;  he  has  boxed 
half  of  the  timber  on  the  land,  and  is  hacking,  dipping,  hauling  and 
converting  the  crude  turpentine  and  rosin,  and  is  shipping  and 
selling  the  spirits  and  rosin  to  parties  in  Savannah ;  defendant  is 
engaged  in  manufacturing  spirits  of  turpentine  and  rosin  to  the 
amount  of  $5,000  per  annum ;  he  is  insolvent ;  he  owes  a  firm  named, 
$6,000 ;  he  has  his  hands,  or  most  of  them,  employed  by  the  year, 
and  at  the  end  of  the  year  will  be  owing  them  a  large  amount ;  he 
is  doing  a  general  merchandising  business,  and  is  owing  $500.00  for 
merchandise ;  complainants  hold  another  note  on  defendant,  doe 
the  following  September,  for  $1,350.00 ;  the  market  value  of  spirits 
of  turpentine  has  been  very  low,  and  this,  with  the  large  amount 
of  money  owed  by  defendant,  renders  him  hopelessly  insolvent: 

Held,  that  the  allegations  were  not  sufficient  to  bring  the  case  within 
the  provisions  of  the  act  of  1881  (Code,  ^149  (a)  ).  That  act  was 
intended  to  authorize  the  granting  of  injunctions  and  appointment 
of  receivers  where  the  debt  of  the  trader  or  firm  of  traders  had 
matured,  and  payment  had  been  demanded,  and  the  trader  waa  in- 
solvent ;  but  it  must  be  a  debt  connected  with  the  trade  which  is 
pursued  by  the  trader.  Here  it  is  alleged  that  the  defendanv  wu 
carrying  on  a  general  merchandise  business,  while  the  debts 
Bougnt  to  be  enforced  arose  out  of  purchase  of  land. 

(a.)  There  was  no  equity  in  the  bill,  and  the  granting  of  injunction 
and  appointment  of  a  receiver  was  error. 

(b.)  The  act  of  1881  is  in  derogation  of  common  law,  and  should  be 
strictly  construed  and  strictly  pursued ;  and  the  party  seeking  the 
benefit  of  it  must  bring  himself  clearly  within,  not  only  the  spirit 
and  meaning,  but  the  letter  of  the  act ;  he  can  take  nothing  by  in- 
tendment. 
September  IS,  1888. 

Debtor  and  Creditor.  Insolvency.  Laws.  Traders. 
Before  Judge  Hansell.  Berrien  County.  At  Chambers* 
July  26, 1883. 

Reported  in  the  decision. 
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J.  W.  Sentel  j  Hawkins  &  Hawkins,  by  brief,  for  plain^ 
tiff  in  error. 

No  appearance  for  defendants. 

Blandford,  Justice. 

The  defendants  in  error  brought  their  bill  against  the 
plaintiff  in  error,  praying  for  an  injunction  and  receiver. 
The  judge  granted  the  same ;  the  defendant  excepted,  upon 
the  ground  that  there  was  no  equity  in  the  bill,  and  that 
there  was  a  full  and  adequate  remedy  at  law,  and  brings 
the  same  before  this  court    The  complainants  in  the  bill 
allege  that  defendant  is  indebted  to  them,  on  a  note  now 
due,  $1,405.00,  which  was  given  by  Ball  for  certain  lands 
mentioned  in  the  bill ;  that  Ball  has  boxed  half  the  timber 
on  the  land  ;  that  he  is  backing,  dipping,  hauling  and  con- 
verting the  crude  turpentine  and  rosin,  and  is  shipping 
and  selling  the  spirits  and  rosin  to  parties  in  Savannah , 
that  Ball  is  engaged  in  manufacturing  spirits  of  turpentine 
and  rosin  to  the  amount  of  $5,000  per  annum  ;  that  Ball 
is  insolvent;  that  he  owes  the  firm  of  J.  P.  Williams 
$6,000;  that  he  has  his  hands  employed  by  the  year, 
or  most  of  them,  and  at  the  end  of  the  year  will  be  owing 
them  a  large  amount  of  money ;  that  he  is  doing  a  general 
merchandise  business,  and  is  owing  five  hundred  dollars 
for  merchandise;    that  plaintiff  holds  another  note  for 
$1,850,  which  falls  due  first  of  September  next ;  that  the 
market  for  spirits  of  turpentine  has  been  very  low  the  pres- 
ent season,  and  this  circumstance,  together  with  the  large 
amount  of  money  Ball  is  owing,  renders  him  hopelessly 
insolvent. 

These  are  all  the  allegations  in  the  bill.  There  is  noth- 
ing said  about  fraud  or  concealment  of  property  by  de- 
fendant. The  court  below  doubtless  placed  the  equity  of 
the  bill. upon  the  act  of  1880,  Code,  §3149  (a),  which  pro- 
vides as  follows :  "In  case  any  corporation,  not  municipal, 
or  any  trader  or  firm  of  traders,  shall  fail  to  pay  at  matu- 
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rity,  any  one  or  more  matured  debts,  payment  of 
been  properly  demanded,''  etc.  Enough  of  this  i 
been  quoted  for  the  purposes  of  this  court.  Itcer 
theintentionof  this  act  to  authorize  the  granting 
tions  and  appointing  receivers,  when  the  debt  of 
or  firm  of  traders  had  matured  and  payment  ( 
and  the  trader  insolvent,  but  it  must  be  a  debt 
with  the  trade  which  is  pursued  by  the  trade 
case,  the  bill  alleges  that  Ball,  the  defendant,  i 
on  a  general  merchandise  business;  that  he  ow< 
chandisefive  hundred  dollars.  Not  a  dollar  m: 
and  the  persons  to  whom  owing  are  making  no 
whatever.  Ball  is  not  a  trader,  within  the  me 
intent  of  this  act,  as  to  these  complainants.  T 
were  made  in  consideration  of  land-  and  howe 
he  may  be  a  trader  as  to  other  persons,  as  to  tht 
he  is  no  trader.    There  certainly  is  no  equity  i 

This  act  provides  a  very  harsh  and  suromar 
It  is  in  dero<^ation  of  common  law,  and  should  I 
construed  and  strictly  pursued,  and  the  party  » 
benelit  of  it  must  bring  himself  clearly  within,  nt 
spirit  and  meaning,  but  the  letter  of  the  act ;  he 
nothing  by  intendment. 

Judgment  reversed. 


Mitchell  vs.  Ateiks  &  Compaitt  et  td 

Whereafnndwaa  realized  simply  bjr  levy  and  sale,  and  1 
hy sa.'AAeT  fi.  fa.,  it  was  error  to  order  fees  to  be  paid 
ney  representing  the /t. /a.  vrhich  brouglit  the  mone] 
and  that  the  amount  ao  allowed  should  be  creditad  : 
taldng  tlie  fund. 
ScpMDibei  11,  IW3. 

Attorney  and  Client.    Money  Rule.  Execntdo 
Judge   HuTcaiNS.     Jackson  Superior  Oourt. 
Tenn,  1883. 
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Reported  in  the  decision 

W.  I.  Pike  ;  W.  L.  Marler,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

BLAN]nFORD,  Jastice. 

Where  certain  justice's  conrtji.fas.  had  been  levied  on 
certain  land,  as  the  property  of  A.  M.  Duke,  and  the  prop- 
erty was  sold  by  the  sheriff  of  the  county  where  the  land 
was  situated,  and  purchased  by  Mitchell,  the  plaintiff  in 
error,  who  placed  in  the  hands  of  the  sheriff  Rfi.Ja.  from 
the  superior  court,  founded  upon  a  judgment  of  older  date 
than  the  justice's  court  ^.yb*.,  sufficient  to  take  all  the 
money  in  the  hands  of  the  sheriff  arising  from  the  sale  of 
the  land  levied  on  by  the  justice's  court  Jl.  fas..,  the  court 
below  directed  that  fifty  dollars  as  fees  be  paid  to  the  at- 
torneys representing  the  justice's  couxtjl./as.y  and  that  this 
amount  be  placed  as  a  credit  on  the  Jl.  fas.  controlled  by 
Mitchell.  This  decision  and  j udgment  of  the  superior  court 
is  excepted  to,  and  error  assigned  thereon. 

In  case  of  WaterSy  sheriff y  et  al.  vs.  Oreenway  Brothers 
&  Co.,  1 7  Ga.y  592,  this  court  held,  under  a  similar  state  of 
facts,  "where  a  client  does  not  participate  in  a  fund  brought 
into  court,  but  is  postponed  to  older  liens,  the  attorney  is  not 
eotitled  to  commissions  upon  the  money."  So,  also,  it  was 
decided  by  this  court  at  the  September  Term,  1882,  in  case 
of  Baxter  et  al.  vs.  Bates  et  al ,  "where  money  is  realized 
Bimply  by  levy  and  sale,  there  is  no  rule  which  gives  a 
preference  to  the  attorney  representing  the  Jl.  fa.  which 
brings  the  money  into  court,  to  the  prejudice  of  older  liens." 
The  rule  is  otherwise,  where  the  attorney  has  represented 
the  jj.yb.  in  claim  cases,  or  other  litigation  whereby  the 
fund  was  brought  into  court.  The  decisions  above  referred 
to  seem  necessarily  to  work  a  reversal  of  the  judgment  of 
the  court  below. 

Judgment  reversed. 
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Epping  vs.  Aiken. 

1.  Where  a  bill  in  equity  was  brooglit  against  a  firm,  and  after  decree 
against  them,  a  bill  of  exceptions  was  taken  in  the  name  of  one  of 
the  members,  it  could  be  amended  in  this  court,  from  the  record,  by 
adding  as  a  plaintiff  in  error  another  member  of  the  firm,  who  was 
a  party  defendant  in  the  court  below. 

2.  Where  a  hi: I  in  equity  was  brought  against  a  partnership  consist- 
ing of  several  members,  one  of  them  who  was  not  served  was  not  a 
party  to  the  suit,  except  in  so  far  as  partnership  property  was  conr 
cerned,  which  could  be  bound  by  serving  either  of  the  other  part- 
ners. He  need  not,  therefore,  be  made  a  party  plaintiff  in  error, 
but  the  case  may  proceed  without  him. 

3.  A  bill  was  brought  to  enforce  an  account  and  settlement  under  the 
following  memorandum  of  agreement:  "I.  M.  Aiken  to  receive 
$4.00  per  day  for  his  individual  and  constant  attention  to  the 
interests  of  the  Herd's  Island  mill,  in  each  and  every  way, 
'particularly,  as  far  as  the  supply  of  timber  from  our  booms,  the 
manufacture  and  shipment  of  lumber,  etc.,  is  concerned,  and 
at  the  end  of  the  year,  say  on  the  31st  day  of  October,  1673| 
fifteen  per  centum  of  tne  net  profits  of  the  mill  to  be  due  and  pay- 
able to  the  order  of  Mrs.  I.  M.  Aiken,  in  consideration  for  pe^ 
sonalties,  etc.,  in  the  said  mill."  By  amendment,  it  was  alleged 
that  the  real  beneficial  interest  in  the  fifteen  per  cent  was  in  the 
husband,  and  was  so  known  to  be  by  the  defendants,  though  made 
payable  to  the  wife's  order,  and  that  she  had  assigned  and  traiu- 
ferred  to  him  whatever  interest  she  had.  It  was  also  alleged  that 
defendant  used  $800.00of  complainant's  money  in  the  mill  bosinesa : 

Held,  that  there  was  equity  in  the  bill.  This  was  such  a  partnership 
transaction  as  to  give  equity  concurrent  jurisdiction  over  matters  of 
account  growing  out  of  it ;  and  besides,  the  accounts  were  neceaaa- 
rily  complicated  and  protracted,  and  a  court  of  equity  could  better 
adjudicate  the  questim  than  a  court  oi  law. 

(a.)  If  the  wife  was  a  necessary  party,  she  could  have  been  made  ao, 
if  a  special  demurrer  had  been  filed  on  that  ground ;  but  the  alle- 
gations of  the  amendment  showed  an  equity  in  the  husband. 

4.  Equity,  having  secured  jurisdiction  of  the  parties  and  the  subject- 
matter,  will  settle  at  once  all  conflicting  claims  of  the  partners  in 
the  venture,  which  are  connected  therewith  or  equitably  bearing 
upon  a  just  account.  Therefore,  having  jurisdiction  to  enforce  a 
settlement  of  net  profits  due  by  some  of  the  parties  to  another,  it 
will  also  enforce  a  settlement 'as  to  money  used  by  the  former  in 
the  business  and  belonging  to  the  latter. 

6.  Where,  in  1870,  one  member  of  a  firm  held  a  claim  against  the 
complainant,  and  by  agreement,  the  mill  then  owned  by  the  com- 
plainant, and  afterwards  conducted  by  the  partnership,  was  sold 
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under  a  claim  against  the  complainant,  and  bought  by  the  individ- 
nal  member  of  the  firm,  who  applied  to  the  payment  of  his  claim 
the  purchase  price  in  excess  of  what  was  necessary  to  settle  they?. 
/a.  in  the  hands  of  the  sheriff;  and  in  1877,  the  title  so  acquired 
failed  on  account  of  a  mortgage  executed  in  1866 : 

Held^ttiskt  in  1878  such  individual  member  of  the  firm  could  not  set 
up,  by  cross-bill  to  a  bill  brought  by  complainant  against  the  firm, 
such,  claim  as  an  equitable  set-off.  The  demand  was  stale,  and 
laches  concerning  it  appeared. 

(a.)  Could  such  individual  member  of  the  firm  have  an  equitable  set- 
off against  the  complainant  in  the  bill  brought  against  the  firm? 
Quxre. 

6.  There  was  no  error  as  to  the  rulings  on  the  facts. 

January  8,  1884. 

Practice  in  Supreme  Oourt.  Amendment.  Equity. 
Partnership.  Contracts.  Before  Judge  Adams.  Mcintosh 
Superior  Court.    November  Term,  1882. 

Reported  in  the  decision. 

W.  S.  Basinger,  for  plaintiff  in  error. 

Lester  &  Ravenel,  for  defendant.  u 

Jackson,  Chief  Justice. 

The  bill  which  resulted  in  the  controversy  made  by  this 
record  was  filed  in  the  superior  court  of  Mcintosh  county, 
by  Isaac  M.  Aiken  against  Epping,  Bellas  &  Co.  and  Nelson 
Staples,  to  recover  an  amount  alleged  to  be  due  from  the 
defendants  on  a  memorandum  (set  out  hereafter)  in  regard 
to  working  a  mill,  known  as  the  Herd's  Island  mill.  A  de- 
murrer to  this  bill  was  overruled;  certain  matters  of  account 
were  referred  to  an  auditor  or  master;  exceptions  were  taken 
to  his  report ;  and  on  them  the  cause  was  finally  heard 
before  Judge  Adams,  by  consent  of  parties,  as  judge 
and  jury,  on  law  and  facts.  His  final  conclusion  and 
decree  in  favor  of  complainant,  as  well  as  the  judg- 
ment of  his  predecessor  on  the  demurrer,  and  certain 
V  71-44 
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alleged  errors  of  law  on  the  hearing,  are  excepts  to  and 
these  make  the  case  now  to  be  reviewed. 

1.  As  the  bill  ot  exceptions  was  first  brought,  it  was  in 
the  name  alone  of  Epping,  but  leave  was  given  to  amend 
it,  at  the  instance  of  plaintiff  in  error,  so  as  to  join  Baars, 
another  of  the  firm  of  Epping,  Bellas  &  Co.,  as  co-plaintiff 
in  error,  the  record  showing  that  be  was  a  party  below, 
having  appeared  and  pleaded  to  the  bill,  and  therefore  the 
bill  of  exceptions  could  lawfully  be  amended  by  this  re- 
cord.   Code,  §§4288,  4272  (b). 

2.  A  motion  was  then  made  to  dismiss  the  writ  of  error 
because  Bellas,  the  remaining  member  of  the  firm,  was  not 
joined  as^laintiff  in  error ;  but  as  he  was  not  served  as  a 
defendant  to  the  bill,  and  did  not  appear  and  plead,  and 
was  thus  no  party  to  the  case  tried  below,  except  in  so  far 
as  partnership  property  was  concerned,  which  could  be 
bound  by  serving  either  of  the  other  partners,  the  conrtia 
of  opinion  that  he  need  not  be  made  a  party  plaintiff  in 
error,  even  if  this  court  had  power  to  make  him  so,  not  be- 
ing one  below ;  and  it  is  our  judgment  that  the  case  may 
proceed  in  his  absence  as  well  in  this  court  as  it  did  in  the 
superior  court,  and  the  motion  to  dismiss  the  writ  of  error 
is  overruled.  The  truth  is,  that  it  is  only  a  party  to  the 
case  below  who  can  bring  the  case  here.  Code,  §4251. 
Therefore,  one  not  a  party  there  cannot  be  made  one  in 
this  court. 

3.  The  memorandum  on  which  the  alleged  equity  of 
complainant^s  bill  rests  is  in  the  following  words : 

*'  I.  M.  Aiken  to  receive  $4.00  per  day  for  his  individaal  and  constant 
attention  to  the  interests  of  the  Herd's  Island  Mill,  in  each  and  everf 
way,  particularly  as  far  as  the  supply  of  timber  from  our  boomSi  ^ 
manufacture  and  shipment  of  lumber,  etc. ,  is  concerned^  and  at  the  end 
of  the  year»  say  on  the  31st  day  of  October,  1873,  fifteen  per  centum  of 
the  net  profits  of  the  mill  to  be  due  and  payable  to  the  order  of  Hrs. 
I.  M.  Aik'^n,  in  consideration  for  personalties,  etc.,  in  the  saidmiil* 

"  Epping,  Bellas  &  Co.  to  give  their  attention  to  the  best  interesti 
of  the  Herd's  Island  Mill  in  each  and  every  way,  particularly  as  ^^ 
as  the  purchase  of  timber  for  the  mill,  the  selling  of  lumber,  etc.»  u 
concemedi  and  to  furnish  sufficient  means  to  carry  on  the  bosias* 
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of  the  said  mill ;  for  which  thej  shall  be  entitled  to  eighty  (80)  per 
cenUun  ctf  the  net  profits  of  said  mill. 

"  Nelson  Staples  to  receive  five  (5)  per  centum  of  the  net  profits. 

"  Decomber  3, 1872.  E. ,  B.  &  Co. ' ' 

The  demarrer  is  upon  the  grounds  that  it  appeared  by 
the  bill  and  this  exhibit  that  the  right  was  in  the  wife  of 
complainant,  and  not  in  himself,  so  far  as  the  recovery 
of  fifteen  per  cent  of  net  profits  was  asked ;  and  so  far  as 
another  demand  for  eight  hundred  dollars,  which  defend- 
ants used  of  complainant^s  money  in  and  about  the  business 
of  the  mill,  that  the  remedy  at  law  was  complete ;  that  the 
bill  was  multifarious,  and  as  a  whole  was  destitute  of 
equity.  ^ 

It  was  overruled  on  all  the  grounds  except  that  in  re- 
spect to  the  wife^s  interest,  and  leave  was  given  to  amend 
in  that  respect.  The  bill  was  then  amended  to  the  effect 
that  the  real  beneficial  interest  in  the  fifteen  per  cent  was 
the  husband^s,  which  was  well  known  to  defendants ;  and 
besides,  that  whfle  the  fifteen  per  cent  profits  were  made 
payable  to  her  order,  yet  the  beneficial  interest  was  in 
him^  and  she  had  assigned  and  transferred  whatever  right 
she  had  to  complainant,  and  directed  defendants  to  pay  to 
him. 

Thereupon  the  demurrer  was  overruled,  and  the  bill  re- 
tained. 

We  think  that  there  is  equity  in  the  bill  as  amended. 
If  defendants  agreed  with  complainant  as  set  forth,  and  they 
engaged  in  the  business  alleged,  for  which  he  was  to  re- 
ceive, though  payable  to  his  wife's  order,  15  per  cent  of 
the  net  profits  of  that  business  for  his  work  therein,  and 
the  personalties  alluded  to  in  the  contract,  and  the  wife 
directed  payment  to  him,  it  was  right  that  they  should  set- 
tle with  him,  if  net  profits  were  made.  The  amendment 
was  properly  allowed.  The  paper  is  a  memorandum  merely, 
signed  only  by  the  defendants.  It  did  not  purport  to  be 
the  entire  contract.  Therefore,  parol  evidence  was  admis- 
sible to  explain  it,  and  show  the  whole  arrangement  and 
the  real  interest  of  all  parties.    The  only  question  is,  in 
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what  court,  and  by  what  remedy,  should  the  settlement  be 
adjudicated  ;  for  wherever  there  is  a  right  there  must  be 
a  remedy,  and  some  court  must  have  power  to  give  it,  if 
necessary,  even  to  frame  it.  Code,  §§2243,  3250 ;  4  Ga.. 
J264 ;  45  lb.,  651 ;  49  /J.,  466  ;  56  lb..  330  ;  59  Jk,  288. 

Which  is  the  court  having  jurisdiction  in  a  transaction  of 
this  sort  to  settle  accounts  between  partners  to  the  extent 
these  persons  are,  and  to  ascertam  what  is  the  net  profit 
made  in  the  business,  and  thus  to  determine  how  much  15 
per  cent  thereof  will  amount  to  in  dollars  and  cents  ?    Our 
own  Code  settles  the  question.    "Equity  jurisdiction  over 
matters  of  account  extends  to  mutual  accounts  growing  out 
o{  privity  of  contract,  or  where  accounts  are  complicated 
and  intricate    *     *     *    or  accounts  between  partners  and 
tenants  in  common,  or  where  a  multiplicity  of  suits  would 
render  a  trial  diiEcult,  expensive  and  unsatisfactory  at 
law."    Code,  §3130;    54  <?«.,  488;   Code,  §§1887,  1888. 
IVe  are  quite  clear  that  the  Code,  above  cited,  makes  this 
such  a  partnership  transaction  as  to  give  equity  concurrent 
jurisdiction  ;  that  they  are  bound  to  account  inter  8ese  (or 
the  net  profits  of  the  venture,  and  that  the  bill  was  not  de- 
murrable on  the  ground  of  want  of  equity,  even  if  the  ju- 
risdiction rested  only  on  the  partnership  nature  of  the 
transaction.     But  the  accounts  were  necessarily  compli- 
cated and  intricate,  the   transaction  protracted  making 
them  more  so  ;  there  were  mutual  dealings  and  privity 
of  contract,  and  equity  could  better  adjudicate  the  ques- 
tions than  law.  Indeed  the  master  had  further  time  granted, 
so  complicated  were  the  accounts.     See  generally  on  the 
subject  1   Oa.,  376 ;  5  7J.,  22  ;  9  7J.,  449,  and  following 
cases. 

There  was  no  demurrer  on  the  ground  that  the  wife 
was  not  a  party.  If  there  had  been  a  special  demur- 
rer to  that  effect,  she  could  have  been  made  a  party; 
but  even  had  that  been  a  special  ground  of  demurrer,  we 
do  not  see  the  necessity  of  it,  if  her  husband  had  all  the 
beneficial  interest  originally,  or  if  she  had  parted  with  it 
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all  to  him,  or  if  she  had  ordered  the  money  paid  to  him. 
But  no  such  point  was  made,  as  it  should  have  been,  on 
special  demurrer ;  and  that  makes  it  improper  for  us  to 
rule  the  necessity  of  it  had  it  been  made,  inasmuch  as  it 
could  have  been  cured,  and  doubtless  would  have  been,  if 
m<ade. 

The  bill,  as  a  whole,  was  good  on  this  point,  because  she 
did  order  it  paid  to  her  husband  by  the  allegation  in  the 
amendnxent,  and  that,  in  equity,  would  enable  him  to  re- 
cover it,  if  he  had  the  real  beneficial  interest,  and  she  con- 
sented. The  paper  does  not  set  out  that  the  order  must 
be  in  writing.  Nor  do  we  regard  it  such  a  chose  in  action 
as  should  be  in  writing,  but  a  mere  memorandum  of  the 
mode  of  payment  to  him  through  her  order,  in  view  of  the 
pecuniary  troubles  which  seem,  from  the  rocorcl,  to  have 
embarrassed  him. 

4.  If  entitled  to  go  into  equity  to  recover  the  15  per 
cent  of  net  profits,  the  complainant  had  the  right  to  recover 
in  the  same  equitable  proceeding,  all  other  moneys  owing 
to  him,  growing  out  of  the  same  business  and  germane 
thereto.  Within  this  rule,  we  think  that  any  money  of 
his,  used  by  the  firm  in  the  business,  is  recoverable  in  this 
suit  Equity  does  nothing  by  halves,  but  having  secured 
jurisdiction  of  the  parties  and  the  subject-matter,  and  see- 
ing no  advantage,  but  much  cost  and  expense,  in  a  multi- 
tude  of  suits,  she  will  settle  at  once  all  conflicting  claims 
of  the  partners  in  this  venture,  which  are  connected  with 
the  venture,  or  equitably  bearing  upon  a  just  accounting. 
Code,  §3085,  and  cases  there  cited. 

Therefore,  the  claim  for  eight  hundred  dollars  due  for 
money  used  in  the  business  could  be  adjudicated  in  this 
bill,  and  a  prayer  for  it  did  not  make  the  bill  multifarious) 
or  otherwise  inequitable. 

5.  The  amended  answer  of  defendant,  Epping,  by  way 
of  cross-bill,  it  is  presumed,  undertook  to  set  off  a  claii^i  by 
Eppmg  upon  Aiken  for  a  debt  the  latter  owed  to  the  former 
in  1870,  for  advances  before  that  time,  made  in  respect  to 


688  SUPREME  COURT  OF  GEORGIA. 

EpplDg  M.  Aiken. 

the  running  of  this  mill  by  Aiken,  which  account  was  in 
that  year  paid  by  the  sale  of  the  mill  as  Aiken's  property, 
under  a  lieu  of  one  Strickland  thereon.    Epping  bought 
the  mill,  paid  the  sheriff  money  enough  to  extinguish  Strick- 
land's debt  and  costs,  and  the  sheriff  did  not  require  the 
balance  to  be  paid  to  him  in  order  to  be  turned  over  to 
Aiken,  but,  by  consent,  it  went  to  the  extinguishment  of 
this  account  due  Epping  hy  Aiken.  Afterwards,  the  title  of 
Epping  thereto  failed  in  1877,  by  a  decree  la  the  ciicoit 
court  of  the  United  States,  which  subjected  it  to  a  prior 
lien,  it  being  a  mortgage  on  the  mill  as  the  property  of  Ai- 
ken and  Qoodrich,  then  owning  the  mill,  executed  in  1866; 
and  as  the  title  failed,  it  is  alleged  that  the  debt  is  still 
owing,  and  equity  will  set  it  off,  especially  as  it  is  alleged 
that  Aiken  is  insolvent,  and  that  the  debt  would  now  be 
barred  in  law  by  the  statute  of  limitations,  and  that  his  co- 
partners, Bellas  and  Baars,  live  out  of  the  state,  and  that 
Aiken  has  secured  whatever  decree  he  may  get,  by  bond, 
under  legal  process,  from  him  individually.  The  court  struck 
this  cross-bill,  or  answer,  setting  up  the  set-off,  and  Epping 
excepted. 

It  is  doubtful,  to  say  the  least,  whether  there  be  eqmtj 
in  this  amended  answer.  It  was  no  transaction  between 
Aiken  and  the  firm  of  Epping,  Bellas  &  Co.,  but  the  indi- 
vidual trade  between  Epping  and  Aiken,  about  an  individ- 
ual debt  between  them.  There  is  no  allegation  of  fraud 
against  Aiken,  or  that  the  mistake  was  brought  about  by 
any  misrepresentation  of  his.  The  suit  in  the  United 
States  court  was  to  foreclose  a  mortgage ;  that  mortgage 
must  have  been  of  record  and  notice  to  all  the  world. 
Equity  is  slow  to  open  a  matter  stale  merely  for  old  age, 
but  laches  in  not  looking  on  the  record  to  see  prior  liens 
when  one  purchases  at  sheriff's  sale  would  seem  to  be  an 
insuperable  bar.  Equity  usually  follows  the  law,  and 
will  apply  the  bar  of  the  statute,  or  the  same  time  pre- 
scribed therein  to  the  issues  before  it  that  a  court  of  law 
would  apply  under  the  terms  of  the  statute.    There  is  no 
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allegation  that  no  partnership  effects  sufficient  to  pay  a 
decree  are  within  the  jurisdiction  of  the  court  in  this 
elate,  and  for  these  reasons  we  think  that  the  court  below 
hardly  erred  in  dismissing  the  cross-bill. 

But,  be  that  as  it  may,  taking  in  view  the  whole  record, 
it  seems  to  us  clear  that  Epping,  having  the  mill  in  nse 
from  the  purchase  in  1870,  up  to  the  surrender  of  it 
under  the  decree  in  1877,  over*  seven  years,  must  have 
made  enough  out  of  it  to  have  paid  Aiken's  debt.  'The 
rent  of  the  mill  seems  to  have  been  over  $150.00  per 
month — over  twelve  thousand  dollars  in  seven  years — 
enough,  in  all  good  conscience  and  equity,  to  pay  a  stale 
demand  of  uncertain  equity  for  less  than  five  thousand 
dollars.  The  defendant  was  not  hurt  by  having  the 
amended  answer  stricken. 

6.  The  other  points  are  all  issues  of  fact  The  j  udge  tried 
them,  by  consent,  as  a  jury.  The  master  passed  upon 
tbem  before.  The  plaintiff  in  error  has  not  mado  it  plain 
that  they  erred.  The  main  point  relied  on  is  the  refusal 
to  allow  Epping  the  rent  of  the  mill  during  the  months 
this  partnership  operated  it.  It  seems  to  us  that  it  shouid 
have  been  denied  him  as  against  all  engaged  in  this  ven- 
ture, except  the  other  partners  composing  the  firm  of  Ep- 
ping, Bellas  &  Go.  That  firm  owed  it  to  Epping,  ac- 
knowledged it  due,  and  will  doubtless  pay  it,  or  ought  to 
do  so. 

Judgment  affirmed. 


Hatcher  vs.  Chancet. 

1.  If  a  mortgage  is  given  to  secure  several  debts  falling  due  at  differ- 
ent times,  or  a  debt  due  by  installments,  the  mortgagee  may  fore- 
close when  the  first  becomes  due,  and  with  proper  allegations  in 
the  petition  for  foreclosure,  the  court  will  control  the  surplus  so  as 
to  protect  the  lien  created  for  the  debtB  or  installments  not  due. 
The  court  may  order  that  part  which  ig  in  judgment  to  be  paid, 
and  the  balance  to  be  invested  to  meet  the  indebtedness  still  un- 
paid. 
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2.  It  makes  no  difference  that  the  notes,  to  secure  which  the  mort- 
gage was  given,  are  payable  in  specifics.    The  value  of  the  spe- 
cifics may  bd  recovered. 
October  2,  1888. 

Mortgage.  Promissory  Notes.  Debtor  and  Creditor. 
Before  Judge  Olarkb.  Early  Superior  Court.  April  Term, 
1883. 

Chancey  proceeded  to  foreclose  a  mortgage  on  realty 
giv6n  to  secure  four  notes,  each  of  which  promised  to  pay 
twenty  bales  of  cotton,  and  which  fell  due  annually.  At 
the  time  of  the  foreclosure,  the  first  note  was  due,  and 
plaintiff  alleged  that  the  value  of  the  twenty  bales  of  cot- 
ton was  $1,000.00.  Defendant  demurred  to  the  petition 
and  rule  n^>^,  because  the  contract  was  entire  and  the  notes 
payable  in  cotton,  and  it  was  too  uncertain  to  be  then  fore- 
closed ;  and  because  the  mortgage  could  not  be  foreclosed 
until  the  amount  of  the  debt  could  be  ascertained.  The 
demurrer  was  overruled.  Defendant  then  filed  his  pleas, 
setting  up  substantially  the  same  grounds,  and  also  deny- 
ing the  value  of  the  cotton  alleged  by  plaintiff.  The 
court,  on  motion,  struck  all  except  this  last  plea.  Plaintiff 
was  allowed  to  amend  his  petition  by  alleging  that  theie 
were  three  notes  not  due,  and  praying  such  order  of  the 
court  as  would  protect  the  surplus  for  the  purpose  of  pay- 
ing them  when  they  should  become  due.  This  amendment 
the  court  refused  to  strike,  on  motion. 

The  issue  as  to  the  value  of  the  cotton  was  submitted  to 
the  jury.  They  found  for  plaintiff  $950.00,  with  interest 
The  court  entered  a  judgment  for  the  sum  so  found,  and 
directed  that  the  sheriff  sell  the  property  and  hold  the  bal- 
ance until  the  next  term  of  court,  and  then  pay  it  into 
court  to  be  appropriated  to  the  payment  of  said  notes  not 
yet  due,  under  the  further  order  of  the  court. 

Defendant  excepted,  and  assigned  each  of  these  rulings 
as  error. 
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S.  H.  Powell,  for  plaintiff  in  error. 
E.  C.  BowKB,  by  A.  Hood,  Jr.,  for  defendant. 
Hall,  Justice. 

The  plaintiff  held  fonr  notes  falling  due  at  different  times, 
payable  in  cotton,  which  were  secured  by  a  mortgage 
on  one  thousand  acres  of  land.  When  the  first  of  these 
notes  fell  due,  she  instituted  proceedings  to  foreclose  the 
mortgage,  and  in  her  petition  for  its  foreclosure,  after  set- 
ting forth  the  notes  and  mortgage,  and  the  failure  of  the 
defendant  to  pay  the  first  note  becoming  due,  she  prayed 
for  the  sale  of  the  mortgaged  premises,  and  that  the  sur- 
plus funds  arising  from  the  sale  might  be  retained  by  the 
court,  and  ordered  to  be  invested  to  meet  those  still  unpaid. 
The  sale,  under  the  judgment  of  foreclosure,  was  directed 
to  be  made  in  accordance  with  this  prayer,  and  after  satis- 
fying the^.  fa.  issuing  upon  the  judgment,  the  surplus  was 
to  be  brought  into  court,  to  be  invested  to  meet  the  indebt- 
edness still  unpaid. 

This  course  is  fully  authorized,  if  not  required,  by  sec- 
tions 1965  and  3970  of  the  Code. 

It  is  admitted  in  argument  here  that,  had  these  notes 
been  payable  in  money,  the  course  pursued  would  have 
been  authorized,  if  not  required,  by  these  provisions  of  the 
law,  but  inasmuch  as  they  are  payable  in  specifics,  a  differ- 
ent rule  should  prevail.  But  what  that  rule  or  method  is, 
has  not  been  suggested,  and  we  are  unabie  to  conjecture 
what  is  proposed  as  its  substitute.  The  Code,  §2774,  defines 
a  promissory  note  as  "  a  written  promise  made  by  one  or 
more  to  pay  another,  or  order,  or  bearer,  at  a  specified 
time,  a  specific  amount  of  money,  or  other  articles  of  value. 
If  the  payment  is  in  articles  other  than  money,  and  is  not 
punctually  made,  the  holder  may  recover  the  value  of  such 
articles  at  the  time  the  note  was  due,  at  the  place  where 
it  was  payable,  if  a  specific  place  was  mentioned,  other- 
wise at  the  place  where  it  was  made,  with  lawful  interest 
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thereon."  From  this  it  appears  that  a  note  payable  in 
specifics  is  placed  npon  the  same  footing  as  one  payable  in 
money ;  in  this  respect  there  is  no  difference  between  them. 
Notes  payable  in  specifics  are  in  no  legal  sense  speculative 
in  their  character,  as  was  urged  by  counsel.  They  are 
as  certain  as  those  payable  in  money,  and  are  no  less 
debts.  Among  other  requisites  of  a  mortgage,  it  must 
"specify  a  debt  to  secure  which  it  is  given."  Code,  §1955. 
The  law  makes  no  distinction,  and  recognizes  no  different 
mode,  in  the  foreclosure  of  mortgages  given  to  secure  notes 
payable  in  money  or  other  things  of  value,  and  the  courts 
can  make  none ;  were  they  to  attempt  to  do  so,  they  would 
be  assuming  the  prerogatives  and  powers  of  the  legislative 
department,  something  that  they  could  not  do  without  a 
palpable  violation  of  duty. 
Judgment  afiirmed. 


Cain  vs.  Ligon,  administrator,  et  al. 

1.  Since  the  act  of  1866  (Code,  §1754),  a  married  woman  is  Afememie 
as  to  her  own  property,  and  may  make  any  disposition  thereof 
not  prohibited  by  statute.  She  is  prohibited  from  selling  to  ber 
hosband  unless  allowed  by  order  of  the  superior  court,  bat  there 
is  no  restriction  as  to  her  making  a  gift  to  him. 

2.  Where  such  transactions  take  place  between  persons  sustaining 
certain  confidential  relations  to  each  other  (as  that  of  husband  and 
wife),  they  are  not  ip8o  facto  void,  but  may  be  rendered  void  at 
the  option  of  the  donor,  if  induced  by  undue  influence  or  other 
improper  appliances  or  persuasions,  or  when  brought  about  by  any 
thing  amounting  to  constructive  fraud.  Such  gifts  will  be  scratin- 
ized  with  great  jealousy,  and  upon  the  slightest  evidence  of  pe^ 
suasion  or  influence,  will  be  declared  void,  at  the  instance  of  the 
donor  or  her  legal  representative,  at  any  time  within  five  years 
after  the  making  thereof. 

October  2, 1883. 

Husband  and  Wife.  Sales.  Gifts.  Fraud.  Before  Judge 
Olabk     Stewart  Superior  Court.     April  Term,  1883. 
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Hobbs,  who  was  in  possession  of  certain  property,  filed 
a  bill  to  require  John  M.  Gain  and  Ligon,  administrator  of 
Hrs.  Emma  M.  Cain,  to  interplead  and  settle  their  right 
thereto.  It  appeared  that  John  M.  Gain  was  the  ^husband 
of  Emma  M.  Gain,  deceased.  He  claimed  the  property 
under  two  deeds  of  gift  executed  by  her  to  him  in  he^  life- 
time. No  order  of  court  was  shown  allowing  or  confirm- 
ing them.  Ligon,  administrator,  insisted  that  they  were 
void,  and  the  court  so  charged.  There  was  other  evidence 
not  material  here.  After  verdict  for  Ligon,  administrator, 
Cain  excepted. 

E.  Q.  Simmons  ;  J.  L.  Wimberly  ;  E.  H.  Beall  ;  R.  F. 
Watts,  for  plaintiff  in  error. 

B.  F.  Harrell  ;  Peabody  &  Biiankon  ;  T.  D.  Hightow- 
£R ;  C.  F.  Crisp,  for  defendants. 

Hall,  Justice. 

The  question  made  by  this  record  is  whether  a  married 
woman  can  give  to  her  husband,  without  the  approval  and 
sanction  of  the  chancellor,  any  portion  or  all  of  her  sep* 
arate  property,  when  it  is  not  encumbered  with  a  trust  in 
which  remaindermen  and  others  are  interested,  and  whether 
her  deed  conveying  such  property  to  him  is  void  or  merely 
voidable.  The  court  below  decided  that  a  gift,  under  the 
circumstances,  was  void ;  the  propriety  of  this  decision  is 
the  point  presented  for  adjudication. 

Since  1866,  Code,  §1754,  all  the  property  owned  by  the 
wife  at  the  time  of  her  marriage,  and  all  acquired  by  her 
during  the  coverture,  remains  hor  separate  property,  and 
is  not  liable  to  the  debts  or  contracts  of  her  husband. 
With  this  act  a  new  rule  of  property  was  introduced  with 
respect  to  married  women,  as  has  been  frequently  de- 
cided by  this  court,  "and  a  corresponding  enlargement  of 
their  legal  capacity.  With  reference  to  her  separate  estate, 
a  female,  married  or  single,  is  now  on  full  equality  with  a 
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male,  except  in  a  few  particulars  defined  by  statute.  SaTe 
in  those  particulars,  when  her  equitable  rights  are  com- 
mensurate with  those  of  the  male,  her  legal  rights  are  also 
commensurate  with  his,  and  the  difference  of  sex  is  utterly 
immaterial."  62  Oa.^  738.  She  is  inhibited  from  en- 
tering into  any  contract  of  suretyship,  or  from  assuming 
the  debts  of  her  husband,  and  any  sale  of  her  separate  es- 
tate in  extinguishment  of  his  debts,  is  made  absolutely 
void.  Code,  §1783,  and  cases  cited  in  note  thereunder.  No 
contract  of  sale  made  by  a  married  woman  of  her  sepa- 
rate estate  with  her  husband,  or  her  trustee,  is  valid,  un- 
less allowed  by  order  of  the  superior  court  of  the  county 
of  her  domicile.  /&.,  1785,  and  cases  cited  in  note  there- 
under ;  also,  /i.,  2337. 

If  a  gift  is  synonymous  with  a  sale,  then  this  transac- 
action  falls  within  these  restrictions  ;  but  if  it  is  not,  then 
its  validity  or  invalidity  is  to  be  tested  by  a  different  prin- 
ciple. A  sale  is,  according  to  Blackstone  (2  Comm.,  446), 
"  a  transmutation  of  property  from  one  man  to  another,in 
consideration  of  some  price."  By  Kent  it  is  defined  (3 
Oomm.,  615, 11  ed.,)  to  be  "a  contract  for  the  transfer  of 
property  from  one  person  to  another  for  a  valuable  consid- 
eration." Benjamin  (Sales,  §1)  says,  "it  may  be  defined 
to  be  a  transfer  of  the  absolute  or  general  property  in  a 
thing  for  a  price  in  money."  A  valuable  consideration,  as 
money  or  property,  is  essential  to  its  validity.  In  this  re- 
spect it  is  the  very  opposite  of  a  gift,  wliich  need  not  rest 
for  its  support  upon  any  consideration  of  value,  and  is  a 
mere  gi-atuity,  founded  on  feelings  of  benevolence,  kind- 
ness, charitj''  or  love. 

Where  such  transactions  take  place  between  persons 
sustaining  certain  confidential  relations  to  each  other,  they 
are  not  ipso  facto  void,  but  may  be  rendered  void  at  the  op- 
tion of  the  donor,  if  induced  by  undue  influence  or  other 
improper  appliances  or  persuasions :  in  short,  when  they 
are  brought  about  by  anything  amounting  to  constructive 
fniud,  which  "consists  in  any  act  of  omission  or  commission 
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contrary  to  legal  or  eqnitable  duty,  trust  or  confidence 
jastly  reposed,  which  is  contrary  to  good  conscience  and 
operates  to  the  injury  of  another.'*   Code.  §31 73.    This  rule 
applies  to  contracts  between  parties  sustaining  toward  each 
other  certain  confidential  relations,  which  are  such  as  arise 
£rom  nature,  or  are  created  by  law,  or  result  from  con- 
tracts, and  where  one  of  the  parties  is  so  situated  as  to  ex- 
ercise a  controlling  influence  over  the  will,  conduct  or 
interest  of  the  other ;  or  where,  from  a  similar  relation  of 
mutual  confidence,  the  law  requires  the  utmost  good  faith, 
such  as  partners,  principal  and  agent,  etc.    Jb.y  §3177.    So 
a  gift  by  a  person  just  arriving  at  mtgority,  or  otherwise 
peculiarly  subject  to  be  affected  by  such  influences,  to  his 
parent,  guardian,  trustee,  attorney,  or  other  person  stand- 
ing in  a  similar  relationship  of  confidence,  shall  be  scru- 
tinized with  great  jealousy,  and  upon  the  slightest  evi- 
dence  of  persuasion  or  influence  towards    this   object, 
shall  be  declared  void  at  the  instance  of  the  donor,  or  his 
legal  representative,  at  any  time  within  five  years  after  the 
making  of  such  gift.    Code,  §2666.    In  Urquhart  vs.  Oli- 
ver^ 66  Oa.  J2.,  344,  this  court  held  that  the  wife,  since 
the  constitution  of  1868   and  the  act  of  1866,  might, 
without  the  consent  of  her  husband,  make  a  will.    Doubt- 
ing, but  not  dissenting  from  the  conclusion  of  his  brethren, 
Bleckley,  J.,  said,  "  A  wholly  new  rule  of  property  is  thus 
introduced.    With  reference  to  all  they  own,  women  re- 
main, after  marriage,  as  effectually  separated  from  men  as 
tiiey  were  before  marriage.    The  husband  has  as  little  in- 
terest in,  or  control  over,  his  wife's  property  as  she  has  over 
his ;  indeed  less,  for  she  is  entitled  to  be  supported  out  of 
his,  and  when  necessary,  is  recognized  by  the  law  as  his 
agent  to  charge  it  with  her  support ;  whereas,  his  power 
and  control  over  her  property  rests,  in  all  cases,  upon  her 
voluntary  consent.    She  is  thus  his  full  equal  before  the 
law  in  the  ownership  and  control  of  property."    She  is 
declared  B,feme  sole  as  to  her  separate  estate,  and  is  only 
restricted  in  its  disposition  to  certain  named  persons,  and 


606  SUPREME  COURT  OF  GEORGIA 


The  MAyor,  fto..  of  Vneon  it.  Hofe. 


for  certain  given  purposes,  and  as  to  one  kind  of  dipposi 
tion^  viz ;  a  sale,  which,  as  we  have  seen,  i«?  used  in  Hs  le- 
gal, and  not  in  its  enlarged  and  popular  sense  (Code,  §1783), 
and  from  (he  connection,  and  with  reference  to  the  eabject 
matter,  is  advisedly  used  in  contradistinction  from  a  gift 
See  especially  Code,  §§1785,  2387.  We  could  not  add  to 
these  restrictions  without  transcending  the  right  of  the 
court  to  interpret,  and  assuming  legislative  functions,  by 
amending  a  plainly  written  law.  Beyond  the  clear  import 
of  these  restrictive  clauses  we  cannot  go. 

The  court  below  erred  in  charging  the  jury  that  the 
deeds  from  the  wife,  Emma  Cain,  to  her  husband,  John  M. 
Cain,  conveying  to  him  the  property  in  dispute,  were  void, 
without  an  order  of  the  court,  allowing  and  approving 
them.  We  hold  that  in  any  event  they  were  only  voidable; 
that  two  questions  should  have  been  submitted  to  the  jury: 
First,whether  the  deeds  were  procured  by  the  exercise  of  im- 
proper influence  on  the  part  of  the  said  Cain  over  his  wife, 
in  consequence  of  the  confidential  relations  existing  be- 
tween them ;  and  secondly,  whether  more  than  five  years 
have  elapsed  from  the  execution  and  delivery  of  these 
conveyances  to  the  bringing  of  this  suit  by  the  represent- 
ative of  the  deceased  wife ;  and,  in  this  connection,  whether 
she  survived  more  than  this  length  of  time  without 
attempting  or  making  any  legal  effort  to  cancel  the  deeds, 
and  whether  she  had  desired  to  have  them  canceled,  and 
was  prevented  from  doing  it  by  the  improper  persuasion 
or  other  influence  of  her  husband. 

Judgment  reversed. 


The  Mayor,  etc.,  op  Macon  vs.  Hoge. 

Where  a  certiorari  has  been  brought  to  reverse  a  judgment  of  the  re- 
corder  of  a  city  imposing  a  fine  for  a  violation  of  a  city  ordinance, 
if  it  be  sustained,  the  court  may  enter  judgment  for  costs  against 
the  city.  In  this  case,  the  court  merely  gave  judgment  for  costs 
without  directing  how  they  are  to  be  paid .  This  court  will  not  pre* 
sume  that  it  will  be  illegally  enforced,  and  in  advance  of  a  pro- 
ceeding making  such  question,  direct  how  it  ehall  be  done. 
October  16. 1883. 
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Municipal  Corporations.  Costa.  Certiorari.  Criminal 
L.aw.  Before  Judge  Simmons.  Bibb  Superior  Court.  Oc- 
tober Adjourned  Term,  1882. 

Reported  in  the  decision. 

S.  H.  Jemison,  by  brief,  for  plaintiffs  in  error. 

J.  H.  Hall,  for  defendant. 

Hall,  Justice. 

The  question  made  by  this  record  is  whether  the  supe- 
rior court,  in  sustaining  a  certiorari  brought  to  reverse  a 
judgment  of  the  recorder,  imposing  a  fine  for  a  violation 
of  a  city  ordinance,  can  enter  judgment  for  costs  against 
the  city. 

On  the  authority  of  Cranston  vs.  The  Mayor ^  etc.^  of 
Aufusta^  61  Oa.^  578,  it  is  insisted  that  the  police 
powers  of  the  city  have  been  delegated  to  it  by  the  state ; 
that  if  the  state  chooses  to  do  it,  she  may  resume  them, 
and  exercise  them  directly  through  her  ordinary  tribu- 
nals; that,  instead  of  empowering  the  city  to  pas9  ordi- 
nances, she  may  pass  statutes  with  like  provisions,  and 
administer  them  in  the  superior  or  county  courts  of  the 
county  in  which  the  city  is  located.  Conceding  this  pow- 
er, and  the  further  fact  that  the  city  government  is  the 
subordinate  agent  of  the  state,  to  aid  her  in  the  govern- 
ment of  a  certain  community,  it  does  not  thence  follow  that 
the  city  has  all  the  immunities  and  prerogatives  of  the  sov- 
ereignty whose  agent  and  servant  she  is,  or  that  the  state 
or  any  one  of  its  departments  of  government  is  chargea- 
ble, either  directly  or  indirectly,  with  the  expense  of  ad- 
ministering the  city  government.  Directly  the  reverse  of 
this  is  true ;  the  state  is  not  chargeable  with  any  such  cost ; 
she  has  made  provision  to  compensate  all  her  officers  who 
aid  in  the  administration  of  penal  laws ;  no  service  is  re- 
quired of  any  of  them,  with  a  very  few  exceptions,  for 
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which  compensation  is  not  provided.  The  officers  of  the 
superior,  city  and  county  courts  have  recourse  to  the 
funds  arising  from  fines  and  forfeitures  in  the  respective 
courts,  to  pay  costs  where  tbey  cannot  be  collected  from 
defendants  in  criminal  proceedings.     Code  §4631. 

In  this  case,  the  court  merely  gave  judgment  for  costs, 
without  directing  how  they  are  to  be  paid.  The  fines  and 
forfeitures  arising  from  proceedings  before  the  recorder 
are  unquestionably  subject  to  this  judgment,  and  it  is  for 
that  court  and  the  government  it  represents  to  see  that  the 
judgment  of  the  superior  court  is  carried  into  efiect,  and 
is  satisfied  in  accordance  with  the  provisions  of  law. 
We  certainlj'^  cannot  anticipate  that  it  will  be  enforced  in 
a  manner  contrary  thereto,  and,  in  advance  of  any  pro- 
ceeding making  such  a  question,  direct  how  it  shall  be 
done. 

Judgment  affirmed. 


Broach  vs.  Eellt. 

1.  Where,  in  an  action  of  complaint  for  land,  the  only  plea  was  that 
the  title  of  plaintiff  was  acquired  from  defendant,  and  was  tainted 
with  usury,  the  deed  having  been  given  to  secure  a  usuriofu debt, 
a  verdict  finding  for  the  plaintiff,  but  giving  the  defendant  six 
months  in  which  to  pay  the  note,  before  the  judgment  should  be 
executed,  was  contrary  to  law.  • 

2.  The  weight  of  the  testimony  is  against  the  verdict.  Until  Febrn- 
ary  19th,  1873,  it  was  unlawful  to  contract  for  more  than  ten  per 
cent  interest,  and  a  reservation  of  more  than  that  rate,  whether 
directly  or  indirectly,  was  usurious. 

3.  On  the  trial  of  an  action  of  complaint  for  land,  with  a  pleaof  osnry 
in  the  title,  interrogatories  of  a  witness,  taken  in  an  action  on  the 
note  between  the  same  parties,  were  not  admissible,  the  witness 
being  alive  and  in  an  adjoining  county  of  the  state  and  accessible. 
Aliter,  had  the  witness  been  dead  or  beyond  the  jurisdiction  of  the 
court. 

4.  Where,  in  an  action  of  complaint  for  land,  the  plaintiff  relied  on  s 
deed  from  the  defendant,  and  the  latter  pleaded  that  such  deed 
was  tainted  with  usury  and  void,  having  been  (civen  to  secure  a 
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usurious  debt,  the  defendant  held  the  affirmative  of  the  issue,  and 
was  entitled  to  open  and  conclude. 

DeceiKi1)er  21, 18S8. 

Verdict.  Interest  and  Usury.  Evidence.  Witness. 
Practice  in  Superior  Court.  Before  Judge  Lawson.  Jones 
Superior  Court.    April  Term,  1883. 

Kelly  brought  complaint  for  land  against  Broach,  at- 
taching as  his  abstract  of  title  a  deed  from  defendant  to 
him,  dated  February  5, 1873. 

The  defendant  pleaded  that  the  deed  was  made  to  se- 
cure a  usurious  debt,  and  the  title  was  void.  The  evidence 
was  somewhat  conflicting,  but  the  respective  positions  of 
the  parties  may  be  briefly  stated  as  follows  : 

Defendant  insisted  as  follows :  He  had  bought  some  land 
and  owed  a  balance  of  purchase  money  amounting  to 
$2,051.  He  applied  to  the  plaintifi*  for  the  loan  of  it,  and 
the  latter  told  him  that  he  did  not  have  the  money,  but 
could  lend  him  some  bonds,  which  were  at  a  discount. 
Defendant  testified  that  on  the  day  of  the  delivery  of  the 
deed,  plaintiff  stated  to  his  banker  (Plant)  that  he  had 
decided  not  to  let  defendant  have  the  bonds,  but  to  let  him 
have  the  money,  which  was  done,  and  a  note  given  includ- 
ing a  usurious  r.ate  of  interest.  Plant  testified  that  he 
sold  no  bonds  for  plaintiff;  that  he  carried  some  bonds 
and  dftivered  them  to  Isaac  Hardeman,  Esq.,  and  Kelly, 
and  that  he  did  not  know  what  they  did  with  them.  He 
swore  that  he  paid  a  sum  of  money  on  Kelly's  check  at 
Blount  &  Hardeman's  ofiice,  and  his  books  showed  that  on 
February  6,  1873,  $2,216.07  were  drawn  from  plaintiiTs 
bank  account. 

Plaintiff  insisted  as  follows:  hen  applied  to  for  the 
loan,  he  stated  that  he  did  not  have  the  money,  but  could 
let  defendant  have  certain  bonds.  The  market  price  for 
the  bonds  that  day  was  eighty-seven  and  one-half  cents  on 
the  dollar  but  plaintiff  had  given  for  them  a  short  time 
V  71-45 
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before  ninety-two  and  one-half  cents  on  the  dollar,  and 
was  unwilling  to  take  less,  but  said  he  would  himself  give 
eighty-seven  and  one-half  cents  for  them.  Defendant 
said  that  if  they  were  worth  eighty-seven  and  one-half 
cents,  he  would  take  them ;  and  Isaac  Hardeman,  Esq.,  who 
represented  defendant  in  that  transaction,  but  was  subse- 
quently employed  by  plaintiff  to  enforce  the  contract,  went 
out  to  inquire  the  value  of  the  bonds,  and  on  his  return  re- 
ported them  to  be  eighty-seven  and  one-half  per  cent  He 
testified  that  he  then  made  the  calculation  attached  to  the 
note  to  arrive  at  the  amount  for  which  it  should  be  given. 
By  accident,  after  calculating  the  value  of  the  bonds  at 
eighty-seven  and  one-half  per  cent,  and  adding  the  differ- 
ence, to  make  what  defendant  was  willing  to  give  for 
them,  he  again  added  $100.00 ;  that  after  beginning  suit 
for  the  amount  and  the  filing  of  the  plea  of  usury,  this 
mistake  was  discovered,  and  he  entered  the  credit  of 
$110.00,  as  of  February  6,  1874,  ($100.00  being  the 
amount  of  the  error,  and  $10.00  the  interest  on  that 
amount).  Mr.  Hardeman  also  testified  that,  after  defend- 
ant had  agreed  to  take  the  bonds,  they  were  delivered  to 
him  (Hardeman)  as  attorney  for  defendant,  in  his  pres- 
ence, and  for  the  purpose  and  with  the  understanding 
above  stated,  and  that  defendant  could  have  seen  them 
if  he  had  looked  [defendant  denied  ever  having  seen  or 
received  the  bonds] ;  and  after  signing  the  note,  Kelly  took 
the  bonds,  and  he  and  defendant  went  off  together. • 

The  note,  with  the  calculation  attached  to  it,  and  the 
entries  on  it,  was  as  follows : 

"  To  amount  sale  of  bonds  |1,850  00 

To  amount  difference 10000 

To  amooni  cash  loaned.  .'••  • • •• 266  07 


$2,216  07 
Tointeresty  12months,  atlOpercent 22160 

12,437  67 
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"  Twelve  months  after  date  I  promise  to  pay  Washington  Kelly  or 
bearer  two  thoosand  four  hundred  and  thirty-seven  dollars  and  sixty- 
seven  cents,  for  value  received.  I  also  promise  and  agree  to  pay  all 
taxes  that  may  be  due  the  state  on  this  note.  Also  to  pay  all  coun- 
sel fees  that  may  be  incurred  in  the  collection  of  this  note ;  if  I  pay 
any  portion  of  this  note  before  maturity,  I  am  to  be  allowed  10  per 
cent  on  said  sums  so  paid,  from  time  of  payment  to  maturity  of  note. 

This  5th  of  February,  1873. 

(Signed)  A.  H.  Broach." 

"Credit :  $100. 

Received  one  hundred  dollars  on  this  note.  February 
27th,  1875." 

''I  agree,  and  am  to  pay  10  per  cent  interest  on  the  above  note  from 
its  maturity,  such  being  the  understanding  and  agreement  at  the  time 
it  was  given,  but  by  accident  was  omitted  to  be  so  stated  in  said 
note. 

(Signed)  A.  H.  Bboach." 

[Indorsement  on  note :] 

"  This  note  is  hereby  credited  with  one  hundred  and  ten  dollars,  as 
of  date  February  5th,  1874,  erroneously  charged  in  said  note."  [Not 
aigned  by  any  one.] 

The  jury  found  the  following  verdict : 

''We,  the  jury,  find  for  the  plaintiff  the  premises  in  dispute,  allow- 
ing the  defendant  six  months  to  redeem  the  land  bypa3ring  principal, 
interest  a  d  attorney's  fees  at  ten  per  eent,  and  costs  of  the  suit." 

The  defendant  moved  for  a  new  trial,  on  the  following 
among  other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  admitted  in  evidence  the  inter- 
rogatories of  James  H.  Blount,  Esq.,  taken  in  an  action  on. 
the  note  to  secure  which  the  deed  was  made, — counsel  for 
defendant  objecting  that  the  case  was  different  and  the 
witness  not  dead  or  inaccessible.  [The  court  stated  in  a 
certificate  to  the  motion  that,  having  tried  the  case  arising 
on  the  note,  it  appeared  to  him  that  the  issues  were  the 
same;  that  counsel  for  plaintiff  stated  that  they,  or  one  of 
them,  understood  that  all  of  the  depositions  in  one  case 
could  be  read  in  the  other;  that  there  was  such  an  agree- 
ment in  presence  of  the  court  as  to  the  depositions  of 
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Plant,  and  that  the  senior  counsel  for  defendant  was  con- 
senting that  the  depositions  might  be  read.] 

(3.)  Because  the  court  held  that  the  defendant  was  not 
entitled  to  the  opening  and  conclusion,  although  hiscoan- 
sel  stated  that  their  plea  of  usury  admitted  the  deed  set 
out  in  the  abstract,  and  assumed  the  burden  of  proving  it 
void  for  usury. 

The  motion  was  overruled,  and  defendant  excepted. 

John  Rutherford  ;  Bacon  &  Rutherford,  for  plaintiff 
in  error. 

Lanier  &  Anderson;  Billups  &  Hardeman,  fordefend- 
ant. 

Jackson,  Chief  Justice. 

Complaint  for  land  was  brought  by  defendant  in  error 
against  the  plaintiff  in  error.  The  title  of  the  plaintiff 
in  ejectment  was  a  deed  from  the  defendant  in  ejectment, 
and  the  defence  was  that  the  deed  was  given  to  secure  a 
debt  which  was  usurious.  The  jury  found  a  verdict  for 
the  plaintiff,  but  gave  the  defendant  six  months  time  to 
pay  the  note  before  the  judgment  was  executed.  The  de- 
fendant below  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  the  judgment  overruling  that  motion  is  the 
error  assigned. 

1.  One  ground  of  the  motion  is  that  the  verdict  is  con- 
trary to  law.  We  think  that  it  is.  We  know  of  no  law 
which  authorizes  such  a  verdict  in  ejectment  or  complaint 
for  land,  where  the  only  issue  was  title  or  no  title  in  the 
plaintiff,  and  where  that  issue  turned  on  a  single  question 
— was  there  usury  or  not  in  the  deed  IF  If  there  was,  the 
verdict  should  have  been  for  the  defendant ;  if  there  was 
not,  it  should  have  been  for  the  plaintiff,  with  no  six 
months'  stay  of  execution  and  permission  to  retain  the 
land,  if  the  note  was  paid  at  the  expiration  of  or  within 
that  time.    No  equitable  plea  was  filed,  and  no  pleadings 
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of  any  sort  were  made  whereby  such  a  verdict  could  have 
been  legally  returned.  Defendant  was  hurt  by  it,  because 
it  shows  that  the  issue  of  usury  was  not  decided,  buu  that 
the  verdict  was  a  sort  of  compromise,  and  did  not  cover 
and  decide  the  issue  he  made. 

2.  The  decided  weight  of  the  testimony  bears  against 
the  verdict.    There  is  no  sufficient  evidence  of  a  bona  fide 
sale  of  the  bonds  to  the  defendant  or  to  anybody  else  to 
get  the  money  for  the  defendant.    On  the  contrary,  if  Mr. 
Plant  is  to  bo  credited  and  his  book  be  correct,  the  plain- 
tiff got  the  money  from  his  bank,  where  he  had  it  all  the 
time,  checked  it  out  and  paid  it  to  defendant,  and  the  real 
transaction  was  a  loan  of  that  money.    The  bond  affair 
was  a  mere  device  to  cover  the  exaction  of  usurious  inter- 
est for  the  loan  of  money  plaintiff  had  on  deposit  at  Plant's 
bank ;  and  if  more  than  ten  per  cent  was  put  in  the  note 
for  that  loan,  no  matter  how  covered  up,  it  was  usurious. 
The  law,  at  the  date  of  this  transaction,  5th  of  February, 
1873,  was  that  the  taking  and  reserving,  or  contracting  to 
lake  or  reserve,  either  directly  or  indirectly,  a  greater  sum 
for  the  use  of  money  than  the  lawful  interest,  constitutes 
usury ;  and  all  titles  to  property  which  form  any  part  of  i^ 
contract  so  affected  and  tainted  are  void.    Code  of  Clark, 
Cobb  A  Erwin,  §§2023, 2024.    UntO  the  19th  of  February, 
1S73,  when  an  act  was  passed  allowing  unlimited  interest 
by  contract,  none  beyond  ten  per  cent  was  legal  by  con- 
tract, but  all  beyond  was  usury.     See  acts  of  1873,  and 
56  <?a.,  210-212.    It  seems   to  us  clear  from  the  evi- 
dence, and  wo  do  not  know  that  it  is  disputed,  that  more 
than  ten  per  cent  was  exacted ;  and  if  in  reality  there  was 
no  sale  of  the  bonds,  but  they  were  merely  used  to  cipher 
up  the  amount  of  the  note  given  for  the  loan,  or  to  cover 
up  the  exaction  of  usury,  then,  the  consideration  of  the 
deed  being  usurious,  it  passed  no  title,  and  the  title  re- 
mained in  the  defendant  below.    The  taxes  exacted,  the 
calculation  on  the  face,  or  rather  pasted  above  the  note, 
all  go  to  show  usury,  if  there  was  no  hona  fide  sale  of 
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bonds ;  and  no  sufficient  evidence  of  that  fact  is  in  this 
record.  See  further,  2  Peters,  527 ;  9  lb.  359 ;  6  Mon- 
roe, 168 ;  Doug.  R,  736 ;  3  Oamp.,  376 ;  1  Cowp.,  112. 

3.  The  interrogatories  of  Blount  were  improperly  ad- 
mitted in  evidence.  They  were  taken  in  complaint  on  the 
note ;  not  in  this  suit  for  the  land. 

At  the  time  of  the  trial,  Blount  was  alive  and  accessible. 
Had  he  been  dead  or  beyond  seas — without  the  jurisdic- 
tion of  the  court — then  the  interrogatories  would  have 
been  admissible.  Code,  §3782.  That  section  reads  that 
^^  the  testimony  of  a  witness,  since  deceased,  or  disquali- 
fied, or  inaccessible  for  any  cause,  given  under  oath  in  a 
former  trial,  upon  substantially  the  same  issue  and  be- 
tween substantially  the  same  parties,  may  be  proved  by 
any  one  who  heard  it,  and  who  professes  to  remember  the 
substance  of  the  entire  testimony  as  to  the  particular  mat- 
ter about  which  he  testifies."  Of  course  his  written  an- 
swers to  interrogatories  would  therefore,  by  the  spirit  of 
the  section,  be  admitted  in  case  of  death  or  inaccessibility; 
but  we  know  of  no  law  admitting  them  when  the  witness 
is  alive  and  in  an  adjacent  county  of  the  state  at  the  time 
of  the  trial. 

4.  The  defendant  below  held  the  affirmative  of  the  issne 
that  the  deed  was  usurious,  ma4e  by  his  plea,  and  was  en- 
titled to  open  and  conclude.  24  Oa,^  211 ;  Code,  §3758; 
56  Oa.^  §361 ;  Ocean  Steamship  Co.  vs.  Williams^  69  ^o., 
251. 

In  so  far  as  the  rulings  of  the  court,  the  charges  and 
refusals  of  requests  to  charge,  conflict  with  the  views 
above  written,  they  are  erroneous ;  and  for  the  reasons 
above  stated  the  verdict  should  have  been  set  aside,  and 
a  new  trial  granted. 

Judgment  reve/sed. 
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Smith,  administrator,  vs.  Cook. 

1.  Tf  a  person  who  has  heen  adjudicated  a  bankrupt  and  has  re- 
ceived his  discharge  in  bankruptcy  thereafter  suffers  a  judgment 
to  go  against  him  upon  a  debt  properly  provable  in  bankruptcy, 
tie  is  bound  by  snch  judgment,  and  so  are  all  others  claiming  un« 
der  or  through  him. 

2.    JL  decree  setting  aside  and  annulling  a  conveyance,  rendered  on  a 
l>in  against  the  grantee  therein,  is  conclusive  on  a  person  who 
claims  that  the  grantee  was  in  fact  his  agent  and  trustee,  and  that     * 
the  beneficial  interest  under  the  deed  was  in  him. 

Septemlwr  18, 1^83. 

Bankruptcy.  Judgment.  Ses  adjudicata.  Principal 
and  Agent.  Trusts.  Before  Judge  Bower.  Baker  Su- 
perior Court.    May  Term,  1883. 

Eeported  in  the  decision. 

D.  A.  Vasox;  L.  /ir>'H£im,  for  plaintiff  in  error. 

W.  E.  Smth  ;  Q.  J.  Wright    R.  F.  Lyon,  for  defendant. 

Blandford,  Justice. 

This  was  a  claim  case,  and  the  following  are  substan- 
tially the  facts  in  the  case :     David  Smith  sold,  and  by 
proper  deed  conveyed  to  Frank  P.  Smith  one  undivided 
half  interest  in  certain  lands  levied  on  and  claimed  m 
this  case,  which  deed  was  dated  29tli  day  of  May,  I860. 
He  also  conveyed  the  other  half  undivided  interest  in  sa^ 
lands  to  said  Frank  P.  Smith  by  deed,  dated  in  the   ye  ^^ 
1867.  Frank  P.  Smith  conveyed  by  deed  the  whole  of  sa  ^^ 

(premises,  on  the  19th  day  of  July,  1868,  to  D.  ^'    ^    X>. 
David  Smith  was  the   father,   and    Frank  P.  and       • 


court 


in  1875,  obtained  a  decree  in  Baker  superior  cou 
Frank  P.  Smith  for  the  sum  of  $3,675,  and  by  sai 


706  SUPREME  COURT  OF  GEORGIA. 


Smith,  administrator,  va  Cook. 


the  sale  by  Frank  P.  Smith  to  D.  D.  Smith  and  the  deed  of 
conveyance  from  Frank  P.  Smith  to  D.  D.  Smith  were  set 
aside  and  declared  void,  and  that  the  said  premises  be  sold 
for  the  satisfaction  of  the  amount  decreed  against   said 
Frank  P.  Smith.     A  writ  of  execution  issued  upon  this  de- 
cree, and  was  levied  upon  the  premises  aforesaid ;  a  claim 
was  interposed  by  Z.  R.  Smith,  as  administrator  of  David 
Smith,  deceased.    Frank  P.  Smith  became  a  bankrupt,  and 
was  discharged  in  bankruptcy  before  this  decree  was  ren- 
dered against  him.    Frank  P.  Smith  and  D.  D.  Smith  were 
both  parties  to  the  decree  above  rendered.    The  property 
was  found  subject,  and  claimant  moved  for  a  new  trial  on 
many  grounds,  which  was  refused  by  the  court  below. 

1.  On  the  trial  of  the  case,  claimant  filed  what  he  called 
a  plea  of  bankruptcy  of  said  Frank  P.  Smith.  Upon  mo- 
tion, the  court  struck  said  plea,  and  this  is  one  ground  of 
the  motion  for  new  trial.  It  is  well  settled  that  if  a  per- 
son who  has  b  jen  adjudicated  a  bankrupt,  and  has  received 
his  discharge  in  bankruptcy,  thereafter  sufiers  a  judgment 
to  go  against  him  upon  a  debt  properly  provable  in  bank- 
ruptcy, he  is  bound  by  such  judgment,  and  all  others  claim- 
ing under  or  through  him  as  parties  or  privies. 

2.  The  main  question  in  this  case  is  this :  The  claim- 
ant alleges  and  insists  that  David  Smith  had  an  equitable 
lien  for  the  unpaid  purchase  money  of  this  land;  that 
Frank  P.  Smith  never  paid  anything  for  the  same ;  that 
H.  J.  Cook  knew  this  at  and  before  he  extended  credit  to 
Frank  P.  Smith ;  that  when  thedeed  from  Frank  P.  Smith 
to  D.  D.  Smith  was  executed,  it  was  to  D.  D.  Smith  as 
agent  for  David  Smith ;  that  D.  D.  Smith  took  this  deed 
for  the  benefit  of  David  Smith ;  that  the  same  was  made 
by  Frank  in  extinguishment  or  payment  of  the  debt  which 
he  owed  his  father,  David  Smith,  and  to  extinguish  the 
said  lien  of  David  Smith. 

David  Smith  was  concluded  by  the  decree  rendered  in 
this  case.  According  to  his  own  statement,  D.  D.  Smith 
was  his  agent,  and  if  the  facts  which  he  alleges  be  true, 
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D.  D.  Smith  was  his  trustee, — he  held  this  land  for  him 
and  represented  him  in  the  proceedings  upon  which  the 
decree  was  rendered.  Code,  §§3677,3826,  61  6?a,599. 
The  decree  of  the  court  annulled  and  made  void  the  deed 
from  Frank  P.  Smith  to  D.  D  Smith,  by  which  deed  D.  D. 
Smith  is  said  to  hold  this  land  as  agent  and  trustee  for 
David  Smith.  This  view  is  decisive  of  this  case.  The 
property  was  properly  found  subject,  and  the  court  did 
right  to  refuse  the  new  trial. 
Judgment  afSrmed. 


Brand  vs.  Kennedy. 

1 .  Where  no  notice  to  prodace  books  is  served  on  a  party,  he  cannot 
be  forced  by  the  court  to  prodace  them,  though  they  be  in  the 
town  where  the  case  is  on  trial. 

(a.)  In  the  case  in  bo  Ga.,  225,  the  book  was  in  court  in  the  pocket  of 
the  witness,  and  had  been  referred  to  by  him  as  containing  an 
account  material  to  the  issue. 

3.  One  ground  of  a  motion  for  new  trial  being  newly  discovered  evi- 
dence, and  it  not  appearing  that  it  was  unknown  to  all  of  the 
counsel  for  the  movant,  there  was  no  error  in  overruling  the  mo- 
tion. 

3.  On  the  trial  of  the  issue  formed  on  an  application  for  homestead 
and  exemption  and  objection  thereto,  a  finding  of  **  homestead '' 
for  the  applicant  will  be  construed  to  mean  the  entire  realty  and 
personalty  in  issue. 

4.  That  a  judgmant  does  not  conform  to  the  verdict  does  not  furnish 
a  ground  for  a  new  trial  before  a  jury.  The  remedy  is  by  a  motion 
in  arrest  or  to  set  aside  the  judgment. 

5.  Grounds  of  a  motipn  for  new  trial  not  certified  will  not  be  consid- 
ered. 

6.  The  verdict  is  supported  by  the  evidence. 
Koyember  6,  1883. 

Practice  in  Superior  Court.  Notice  to  produce  Papers. 
Homestead.  New  Trial.  Verdict.  Judgment.  Before 
Judge  Stewart.  Rockdale  Superior  Court.  February 
Term,  1883. 

Kennedy  applied  for  a  homestead  and  exemption,  and 
the  ordinary  granted  the  same.    The  realty  set  out  in  the 
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application  was  a  one-third  interest  in  what  was  known  as 
the  ^'  Kennedy  Factory  Property."  Brand,  a  dissatisfied 
creditor,  filed  objections  and  appealed.  Among  the  ob- 
jections were  that  the  applicant  did  not  own  the  one-third 
stated,  and  that  the  amount  set  apart  was  excessive. 

On  the  trial,  the  jury  found  in  favor  of  the  apphcant. 
The  objector  moved  for  a  new  trial,  on  the  folio  wing  among 
other  grounds: 

(1.)  Because  the  court  refused  to  require  Kennedy  to 
produce  certain  books  and  papers  of  the  firm  of  Kennedy 
&  Hammons.  [It  appeared  that  no  notice  to  produce  had 
been  served,  but  the  books  were  in  the  town  wliere  the 
trial  was  progressing,  and  the  witness  stated  that  he  would 
get  and  produce  them,  if  required,  and  had  no  objection  to 
doing  so.    The  court  refused  to  require  this.] 

( 2. )  Because  of  newly  discovered  evidence.  [It  was  not 
made  to  appear  that  all  of  the  attorneys  of  the  objector 
did  not  know  of  the  evidence  before  the  trial.] 

(3.)  Because  the  verdict  was  contrary  to  law  and  en- 
dence  and  did  not  cover  the  issues  in  the  case.  [The  ver- 
dict was,  "  We,  the  jury,  find  in  favor  of  the  homestead 
with  costs."] 

(4.)  Because  the  judgment  did  not  follow  the  verdict, 
and  was  not  warranted  by  it.  [The  judgment  recited  the 
application,  the  objections  and  the  verdict,  affirmed  the 
setting  apart  of  the  homestead  and  exemption  made  by 
the  ordinary,  and  closed  as  follows :  ^*  4^nd  he,  said  ordin- 
ary, cause  the  funds  allowed  by  this  court  arising  from  sale 
of  exempted  property  (after  deducting  ten  per  cent  out 
from  said  sum,  which  he  is  to  pay  J.  N.  Glenn,  attorney 
for  the  procurement  of  said  fund  so  exempted,  for  services 
rendered  by  said  Glenn  in  and  about  all  the  litigation  per- 
taining to  said  exemption),  to  be  invested  as  the  law 
directs."] 

The  motion  was  overruled,  and  defendant  excepted. 

• 

A.  M.  Helms,  for  plaintiff  in  error. 

J.  N.  Glenn:  A.  0.  Perry,  :'br defendant 


SEPTEMBER  TERM,  1883.  709 

Brand  w.  Kenvei^y. 

Jackson,  Chief  Justice. 

1.  Where  no  notice  to  produce  books  is  served  on  a  party, 
he  cannot  be  forced  by  the  court  to  produce  them,  though 
they  be  in  the  town  where  the  case  is  on  trial.  In  the 
case  in  55  Ga,^  225,  the  book  was  in  the  pocket  of  the 
witness,  and  thus  ^he  court-room,  and  had  been  referred 
to  by  him  as  containing  an  account  material  to  the  issue. 
That  is  not  at  all  like  this  case,  though  cited  by  the  plain- 
tiff in  error  to  sustain  him,  and  the  only  case  cited  to  that 
end. 

2.  It  does  not  appear  that  the  newly  discovered  testi- 
mony was  unknown  to  all  the  counsel  of  the  plaintiff  in 
error.  There  was  no  error  in  overruling  the  motion  on 
that  ground. 

3.  By  legal  intendment  in  construing  verdicts  so  as  to 
stand,  if  the  meaning  can  be  ascertained  with  reasonable 
certainty,  this  verdict  must  be  construed  to  mean,  by  a 
finding  of  "homestead"  for  applicant,  the  entire  realty 
and  personalty  in  issue  on  the  application  therefor  and 
objection  thereto.  The  verdict,  therefore,  covers  the  is- 
sues. 

4.  Exceptions  that  the  judgment  does  not  conform  to 
the  verdict,  if  sustained,  would  not  require  a  new  trial  be- 
fore a  jury,  and  will  not  therefore  be  considered  as  ground 
to  support  a  motion  for  a  new  jury  trial.  In  such  cases 
the  remedy  is  a  motion  to  arrest  or  to  set  aside  the  judg- 
ment, dependent  on  the  term  when  made  whether  the  one 
or  the  other  be  the  appropriate  remedy. 

The  10th,  11th  and  12th  grounds  are  not  certified  by  the 
judge,  and  cannot  therefore  be  considered.  We  fail  to  see 
that  the  verdict  should  be  set  aside  and  a  new  trial  be 
awarded  before  the  jury  because  it  is  unsupported  by  evi- 
dence and  contrary  to  law.  The  judgment  refusing  the 
motion  to  set  aside  the  verdict,  and  to  try  again  the 
issues  before  the  jury,  must  be  affirmed. 

Judgment  affirmed. 
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NuNN  v8.  The  Georgia  Railkoad. 

Where  a  passenger  on  a  railroad  train  holds  a  ticket  to  a  given  point, 
it  is  the  duty  of  the  coinp.^y  to  stop  the  train  at  the  peine  o'  des* 
tinatiou  a  sufficient  length  of  time  to  allow  the  passenger  to  eave 
it  with  safety  to  his  life  and  person  ;  and  if  he  is  carried  beyond 
his  stopping  place,  by  no  fault  of  his,  but  by  the  failure  of  the 
company's  agent  to  do  his  duty  in  that  respect,  he  may  recover  any 
damage  he  may  sustain.  But  it  is  not  necessary  to  the  perform- 
ance of  the  ordinary  duties  of  the  conductor,  in  putting  passengera 
off  the  train,  that  he  should  give  them  any  other  than  the  custom- 
ary warning  and  opportunity  to  avail  themselves  of  it.  A  mere 
voluntary  promise  on  the  part  of  a  conductor  to  wake  a  drowsy 
passenger,  and  a  failure  so  to  do,  whereby  the  passenger  was  car- 
ried beyond  his  destination,  furnishes  no  case  for  recovery 
against  the  railroad. 

(a.)  How  far  a  custom  on  the  part  of  a  conductor  of  assisting  ooat- 
tended  females,  children  or  infirm  persons,  known  or  which  may 
be  presumed  to  be  known  to  the  company,  will  modify  these  roles, 
is  not  decided. 
February  2,  1884. 

Railroads.  Damages.  Negligence.  Contracts.  Cas- 
tom.  Before  Judge  Hammond.  Dekalb  Superior  Court 
March  Term,  1883. 

Reported  in  the  decision. 

J .  0.  Reed,  by  brief,  for  plaintiff  in  error. 

J.  B.  Gumming;  Hillyer  &  Brother,  by  J.  H.  Lumpkej, 
for  defendant. 

Hall,  Justice. 

The  plaintiff  had  a  season  ticket,  commonly  known  as  a 
*'book,"  which  entitled  him  to  travel  on  the  cars  of  the  de- 
fendant company  from  Atlanta  to  his  home  at  Clarksion? 
a  point  between  the  regular  stations  on  the  road  at  Deca- 
tur and  Stone  Mountain,  at  which  trains  stopped  to  pat 
off  and  take  on  passengers  when  so  notified.  On  the  night 
in  question,  he  took  passage  at  Atlanta  for  his  home,  and 
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when  he  delivered  the  conductor  his  ticket,  ho  informed 
him  that  ho  had  lost  much  sleep  the  night  before,  and 
would  probably  sleep  on  his  journey,  and  requested  him, 
when  he  reached  his  destination,  to  awaken  him  and  put 
him  off,  which  tho  conductor  promised  to  do.     He  slept 
nntil  he  passed  beyond  Stone  Mountain,  and  below  there 
^as  aroused,  and  informed  that  he  had  passed  his  home. 
Here  he  left  tho  cars  in  the  night,  and  walked  rapidly  in 
the  dark  a  distance  of  seven  or  eight  miles  to  his  home, 
which  he  reached  between  11  and  12  o'clock.    During  this 
walk  he  labored  under  considerable  mental  anxiety,  on 
account  of  the  situation  of  his  wife,  whom  he  had  left  in 
the  morning  quite  sick,  and  gone  to  Atlanta  to  procure 
medicine  for  her ;  had  obtained  it,  and  then  had  it  with 
him.      He  reached  home  in  time  to  relieve  her  with  the 
medicine  he  carried.     He  suffered  from  considerable  sore- 
ness in  consequence  of  his  walk ;  was  not  able  to  do  full 
work,  and  remained  at  home  next  day,  and  thereby  lost 
his  wages,  amounting  to  two  dollars.     It  did  not  appear 
from  the  evidence  that  the  train  was  not  halted  at  Clarks- 
ton  a  suflBicient  length  of  time  to  enable  the  plaintiff  to  get 
off,  or  that  the  place  was  not  called  in  the  customary  man- 
ner; nor  was  it  shown  by  any  regulation  of  tho  company 
that  it  undertook  that  the  conductor  at  each  stopping- place 
should  go  through  the  train  and  see  that  every  passenger 
was  safely  passed  out  of  the  cars.    It  was  shown  that  tho 
conductor,  when  specially  applied  to,  had  in  some  instan- 
ces performed  this  service  for  passengers.     It  was  incum 
bent  upon  the  plaintiff  to  make  out  hia  case,  and  to  show 
that  he  had  been  damaged  by  a  violation  of  his  contract 
with  tho  company.     In  the  opinion  of  the  superior  court, 
he  failed  in  this,  and  on  motion  a  non-suit  was  awarded  at 
the  close  of  the  testimony,  first,  because  the  proof  failed 
to  show  that  it  was  customary  for  the  conductor  to  go 
through  the  train  and  wake  up  a  passenger  who  happened 
to  be  asleep.      Secondly,  because  no  breach  of  plaintiff's 
contract  with  the  defendant  was  shown,  or  that  there 
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was  any  proof  of  a  failure  to  stop  at  the  designated  point 
sufficiently  long  for  the  plaintiff  to  get  off  the  cars. 
Thirdly,  because  it  did  not  satisfactorily  appear  whether 
the  loss  of  the  day's  work,  which  was  the  only  damage 
proved,  was  caused  by  the  failure  to  put  plaintiff  off  at 
home,  and  by  the  long  walk  he  took  in  consequence  of 
being  carried  beyond  it,  or  by  other  causes,  which  might 
have  contributed  to  that  result,  such  as  the  loss  of  sleep 
on  the  previous  night. 

In  determining  the  propriety  of  this  ruling,  it  will  be 
essential  to  consider  whether  the  conductor's  promise  to 
wake  plaintiff  was  included  in  the  company's  contract  to 
transport  him  from  Atlanta  to  Clarkston ;  if  it  was,  and 
there  was  any  failure  in  that  respect,  then  there  was  a 
breach  of  the  agreement,  and  he  had  a  right  to  recover  at 
least  nominal  damages ;  if  it  was  not,  then  a  failure  in 
regard  thereto  was  damnum  absque  injuria^  his  rights 
were  not  violated,  he  was  not  entitled  to  recover,  and  the 
non-snit  was  properly  awarded. 

^^  The  sale  of  a  ticket  to  a  passenger  is  a  contract  to 
carry  him  according  to  the  reasonable  regulations  of  the 
company,  and  he  is  presumed  also  to  contract  with  refer- 
ence to  them."  Pierce  Am.  Rwy.  Law,  491.  It  likewise 
seems  a  necessary  implication  from  this  rale,  that  the  train 
should  be  stopped  at  the  point  of  destination  a  sufficient 
length  of  time  to  allow  the  party  to  leave  it  with  safety 
to  his  life  and  person  (51  Qa.,  489 ;  45  7J.,  288) ;  and  if  he 
is  carried  beyond  his  place,  by  no  fault  of  his,  but  by  the 
failure  of  the  company's  agent  to  do  his  duty  in  that  be- 
half, he  is  entitled  to  recover  any  damage  he  may  sustain- 
Ibid. 

It  is  insisted  that,  if  not  directly  bound  to  perform  snch 
act?  as  th€  present,  the  conductor,  as  the  company's  ser- 
vant, was  impliedly  authorized  to  bind  the  company  by 
this  promise,  and  his  failure  to  perform  it  would  render 
the  company  liable.  This  isk  likened  to  the  ability  of  the 
lervant  to  contract  debts  for  the  master,  growing  out  of  the 
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peculiar  nature  of  the  business,  and  from  which  authority 
is  necessarily  implied,  in  order  to  carry  out  the  agency. 
Wood's  Master  and  Servant,  §§263,  2G7,  268,  are  cited  to 
this  latter  effect.  But  we  cannot  reach  that  conclusion. 
It  was  certainly  not  necessary  to  the  performance  of  the 
ordinary  duties  of  the  conductor  in  putting  passengers  off 
the  train  that  he  should  give  them  any  other  than  the 
customary  warning,  and  opportunity  to  avail  themselves 
of  it.  The  regulations  under  which  he  acted  required 
nothing  more  at  the  hands  of  the  company ;  its  contract 
was  made  with  that  view,  and  any  requirement  in  excess 
of  it  would  be  a  departure  from  the  terms  of  the  contract. 
To  this  additional  ace  the  company  did  not  assent. 

In  the  Pennsylvania  Railroad  Company  vs.  Kilgore,  32 
Penn.  St.  R,  294,  it  is  said :  "We  do  not  think  it  was  the 
du^y  of  the  conductor  to  go  through  the  train  and.  see  that 
every  person  was  safely  passed  out  of  the  cars.  It  was  his 
duty  to  stop  the  train  sufficiently  long  to  enable  them  to 
get  out  without  damage  to  their  persons  or  their  lives ;  and 
if  he  did  not,  he  was  derelict  in  his  duty." 

In  New  Orleans,  Jackson  and  Great  Northern  Railroad 
Company  vs.  Statham,  42  Miss.  R.,  607,  613,  the  Su- 
preme Court  of  that  state  applied  this  principle  to  sick 
and  impotent  persons.  Shackleford,  C.  J.,  who  delivered 
the  opinion,  declared  that  "  railroad  cars  were  not  travel- 
ing hospitals,  nor  their  employes  nurses.  Sick  persons 
have  the  right  to  enter  the  cars  of  a  railroad  company  ;  as 
common  carriers  of  passengers,  they  cannot  prevent  their 
entering  their  cars.  If  they  are  incapable  of  taking  care 
of  themselves,  they  should  have  attendants  along  to  care 
for  them,  or  to  render  them  such  assistance  as  they  may 
require  in  the  cars,  and  to  assist  them  from  the  cars  at  the 
point  of  their  destination.  It  is  not  the  duty  of  conduct- 
ors to  see  to  the  debarkation  of  passengers.  They  should 
have  the  stations  announced ;  they  should  stop  the  trains 
sufficiently  long  for  the  passengers  for  each  station  to  get 
off.    When  this  is  done,  their  duty  to  the  passengers  is 
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performed.  All  assistance  that  a  conductor  may  extend 
to  ladies  without  escorts,  or  with  children,  or  to  persons 
who  are  sick,  and  ask  his  assistance  in  getting  on  and  off 
trains,  is  purely  a  matter  of  courtesy,  and  not  at  all 
incumbent  upon  him  in  the  line  of  his  public  duty." 

See,  also,  the  able  and  learned  opinion  of  Hardy,  C.  J., 
in  Southern  Railroad  Company  vs.  Kendrick«  40  Miss.  R., 
374,  which  covers  and  effectually  disposes  of  every  ques- 
tion considered  here.    These  cases  proceed  upon  the  rea- 
sonable ground  that  passengers  are  vigilant  to  perform 
their  parts  of  the  undertaking  which  they  set  out  to  ac- 
complish, and  which  is  only  to  be  done  by  their  own  exer- 
tions.   It  results  also  from  the  difference  of  the  obliga- 
tions of  carriers  of  goods  and  of  passengers ;  in  the  former 
case,  the  obligation  is  to  carry  and  deliver ;  in  the  latter,  it 
is  simply  to  carry  and  allow  passengers  sufficient  time  and 
opportunity  to  leave  the  vehicle.    Hutchinson  on  Carriers, 
§614 ;  Thompson's  Carriers  of  Passengers,  pp.  226,227,  and 
citations.      As  to   duty  of    passengers   to   observe   the 
known  and  obvious  rules  of  the  company  in  entering  and 
leaving  cars,  2  Redf.  Am.  Rwy.  Cas.,  536,  540-542;  3 
Am.  and  Eng.  R.  R  Cases,  340. 

How  far  a  custom  upon  the  part  of  conductors,  known, 
or  which  may  be  presumed  to  be  known  to  the  company, 
to  assist  unattended  females,  or  children,  or  infirm  persons, 
will  modify  these  rules,  we  do  not  now  decide,  as  there  is 
nothing  in  this  case  falling  within  such  a  principle.  This 
was  a  drowsy  man,  traveling  a  distance  of  ten  miles ;  he 
made  no  contract  with  the  company  to  have  him  aroused, 
in  case  he  should  be  asleep  when  he  reached  his  destina- 
tion ;  he  relied  upon  the  courtesy  of  the  conductor  to  do  him 
this  kind  office,  as  it  seems  he  had  on  previous  occasions 
done  for  him,  and  perhaps  for  some  others.  These  excep- 
tional and  occasional  instances  afforded  no  evidence  of  a 
custom  binding  upon  the  company.  The  plaintiff  failed 
to  make  out  any  case,  and  th<^re  was  no  error  in  sustaining 
the  motion  for  a  non-suit. 

Judgment  affirmed. 
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Hall  vs.  The  Capital  Bank  of  Macon. 

After  the  indorsement  of  a  promissory  note,  the  maker  stands  in  the 
position  of  an  acceptor  of  a  bill  of  exchange,  and  the  indorser  in 
that  of  the  drawer.  As  to  the  holder,  the  maker  ov  acceptor  is 
primarily  liable,  and  the  indorser  or  drawer  is  secondarily  liable. 
In  a  suit  by  the  holder,  the  maker  or  acceptor  may  plead  and 
prove  tliat  he  stood  in  the  position  of  a  mere  accommodation  ac- 
ceptor, and  therefore  a  surety ;  that  the  holder  knew  this  fact,  an** 
that  the  maker  was  not  interested  in  the  note,  before  taking  it 
that  the  holder  had  extended  the  time  of  payment  for  a  valuable 
oonai aeration,  promised  by  the  indorser,  without  the  cons^t  of 
the  maker ;  and  that  the  indorser  had  become  insolvent.  ^ 

(a.)  Indulgence  by  the  holder  to  the  acceptor  without  the  consent  of 
the  drawers,  who  were  mere  soxeties,  granted  for  a  conaideration, 
will  discharge  such  aoretiea. 

October  28, 1888. 

Promissory  Notes.  Negotiable  Instruments.  Principal 
and  Indorser.  Contracts.  Before  Judge  Cars  well.  Bibb 
Superior  Court.    April  Term,  1883. 

Beported  in  the  decision. 

W.  Dessau  ;  Bacon  &  Rutherford,  for  plaintiff  ia  er- 
ror. 

BiLLUPS  &  HARDESiiAN ;  HiLL  &  HARRIS,  for  defendant 

Blandforj),  Justice. 

The  Capital  Bank  brought  an  action  upon  the  following 
paper,  viz : 

* '$325.50  Macow,  Ga.,  July  12,  1880. 

Thirty  days  after  date  I  promise  to  pay  to  the  order  of  L.  W.  Ras- 
dal,  agent,  three  hundred  and  twenty-five  dollars  and  60-100  dol- 
lars at  Capital  Bank,  Macon,  Ga.,  value  received. 

(Signed.)       Boland  B.  Hall. 

(Indorsed.)    L.  W.  Rasdal,  Agent.'' 

The  defendant,  Hall,  pleaded  that  he  was  only  a  secu- 
rity on  the  note ;  that  the  note  was  made  for  the  benefit  of 
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Kasdal,  who  discounted  it  at  plaintiiTs  bank ;  that  Hall 
got  no  part  of  the  proceeds  from  the  bank ;  when  the  note 
fell  due,  it  was  not  presented  to  Hall  for  payment ;  that  af- 
ter it  became  due,  the  bank  extended  it  with  Basdal  for 
twelve  months,  on  the  condition  of  one  percent  per  month 
paid  by  Rasdal,  without  the  knowledge  or  consent  of  Hall; 
that  when  the  note  fell  due,  Rasdal  was  solvent;  that 
Hall  was  not  advised  of  the  non-payment  of  the  note  until 
Rasdal  had  become  insolvent ;  and  that  the  bank  was  fully 
advised  that  Hall  was  only  a  security  at  the  time  it  dis- 
counted the  note. 

The  plaintiff  demurred  to  the  suflSciency  of  this  plea 
The  court  sustained  the  demurrer  and  dismissed  defend- 
ant's plea,  and  this  ruling  forms  the  subject  of  the  com- 
plaints by  the  plaintiff  in  error. 

The  question  is  as  to  the  real  relations  of  the  parties  to 
this  note  or  contract.  After  the  indorsement  of  a  prom- 
issory note,  the  maker  stands  in  the  position  of  an  acceptor 
to  a  bill  of  exchange,  and  the  indorser  in  that  of  the  draw- 
•er;  as  to  the  holder,  the  maker  (now  acceptor),  is  prima- 
rily liable,  and  the  indorser  (now  drawer),  is  secondarily 
iiable.  And  the  transaction  stands  thus :  The  indorser 
says  to  the  holder  that,  if  the  maker  does  not  pay  the  note 
at  maturity,  1  will,  and  such  is  his  liability.  The  point  of 
resemblance  between  a  promissory  note  and  a  bill  of  ex- 
change  being  thus  fixed,  the  law  relative  to  bills  of  ex- 
change becomes  applicable  to  promissory  notes.  2  Burr., 
^676 ;  Chitty  on  Bills,  521 ;  55  Ga.y  656. 

According  to  the  statements  and  allegations  in  defend- 
ant's plea,  Rasdal  was  liable  as  the  maker,  and  Hall  was 
liable  as  an  accommodation  acceptor  to  the  holder,  the 
plaintiff  in  this  action.  An  accommodation  indorser  is 
considered  merely  as  a  security.  The  form  of  the  contract 
is  immaterial.  Code,  §2151.  The  plea  avers  that  the 
bank,  when  it  took  this  note,  knew  that  Hall  was  not  in- 
terested in  the  same;  that  he  was  merely  surety  for  Ras- 
dal, and  when  he  drew  this  bill  or  made  this  note,  be  did  it 


v^  J^ 


SEPTEMBER  TERM,  1883.  717 

Hart  V9,  Hatcher  A  Brannon. 

merely  for  the  accommodation  of  Rasdal,  who  was  to  pay 
tKe  same,  and  to  whom  the  bank  extended  time  of  pay- 
ment, upon  a  consideration  promised  by  Rasdal,  without 
tke  consent  of  Hall.  We  have  seen  that  as  to  this  trans- 
action Hall  was  merely  an  accommodation  acceptor,  and 
he  may  show  that  he  is  but  a  security.  Baynton  vs.  Twit- 
ty  et  al.j  53  Ga.j  217,  fully  sustains  this  principle. 

In  the  case  of  Parmalee  vs.  Williams^  decided  at  the 
present  term  of  this  court,  it  was  held  that  indulgence 
by  the  holder  to  the  acceptor,  without  consent  of  the  draw- 
ers, upon  consideration,  would  discharge  the  drawers,  who 
were  but  sureties  in  that  case ;  and  indulgence  to  the  in- 
dorser  in  this,  who  is  the  drawer,  as  it  were,  and  primarily 
liable  on  this  paper,  on  consideration  stated  in  the  plea, 
will  discharge  the  accommodation  acceptor,  who  is  but  a 
surety  in  this  case.  See  the  case  last  referred  to.  So  it  ap- 
pears that  the  judgment  of  the  court  below,  sustaining  the 
demurrer  and  dismissing  defendant's  plea,  was  error,  and 
this  judgment  is  reversed. 

Judgment  reversed. 


Hart  vs.  Hatcher  &  Braniton. 

Where  a  mortgage  on  personalty  has  heen  foreclosed  and  levied,  and 
a  counter-affidavit  has  heen  filed  and  retarned  for  trial,  the  execu- 
tion is  mesne  process ;  therefore,  the  plaintiff  has  the  right  to  dis- 
miss his  suit  at  any  time  hefore  final  trial  had  upon  this  issue,  pay 
the  costs,  and  again  foreclose  his  mortgage. 
October  9«  1888. 

Mortgage.  Practice  in  Superior  Court.  Process.   Before 
Judge  Willis.   Marion  Superior  Court.  April  Term,  1883, 

Reported  in  the  decision. 

L.  F.  Garrard  ;  W.  B.  Burr,  by  Harrison  &  Peeples, 
for  plaintiff  in  error. 
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S.  B.  Hatcher,  for  defendants. 
Hall,  Justice. 

The  plaintiffs  foreclosed  a  mortgage  upon  personal  prop- 
erty, and  upon  this  judgment  of  foreclosure  an  execution 
issued,  and  was  levied  upon  the  property  mortgaged,  which 
was  advertised  for  sale,  when  the  defendant  filed  and  deliv- 
ered to  the  sheriff  an  affidavit  to  the  judgment  of  foreclosure, 
and  thereupon  the  sale  was  postponed,  and  the  execution 
and  affidavit  were  returned.  Before  the  trial  of  the  issue  thus 
formed,  and  in  a  few  days  after  the  affidavit  was  made 
and  delivered  to  the  sheriff,  the  plaintiffs  voluntarily  dis- 
missed the  suit,  and  having  paid  the  cost  of  the  proceed- 
ing, again  foreclosed  their  mortgage,  and  upon  this  second 
judgment  caused  another  execution  to  be  issued  and  levied, 
and  the  defendant  filed  another  affidavit,  upon  various 
grounds,  among  which  was  this,  that  '•  there  had  been  a 
former  recovery  and  foreclosure  of  the  mortgage  upon 
which  this  ft.  fa,  issued ;  that  the  property  levied  on  under 
and  by  virtue  of  the  same  had  been  levied  on  by  the/./i. 
issued  upon  the  first  foreclosure  of  the  same  mortgage; 
that  an  affidavit  was  filed  to  this  judgment  of  foreclosure, 
and  a  bond  *»vas  given,  as  required  by  law,  prior  to  the 
date  of  the  present  foreclosure^  which  is  for  the  same  in- 
debtedness as  the  first ;  that  suit  was  then  pendins:  be- 
tween the  parties  for  the  same  cause  of  action  at  and  prior 
to  the  second  foreclosure,  which  put  the  defendant  to  un- 
necessary costs  and  additional  trouble  and  expense. 

All  the  other  grounds  of  the  affidavit  were  abandoned, 
and  this  was,  by  consent,  subniitted  to  the  decision  of  the 
judge,  without  the  intervention  of  a  jury.  Upon  the  hear- 
ing, which  it  was  agreed  should  be  had  at  chambers  on  a 
day  named,  it  was  admitted  that  there  was  no  usury  in  the 
mortgage,  and  that  all  the  facts,  as  above  set  forth,  relative 
to  the  first  foreclosure,  the  levying  of  the  fi,  fa.  issuing 
thereon,  and  the  levy  of  the  same  and  advertisement  of 
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sale,  the  aflSdavit  filed  thereto,  the  delivery  of  the  same  to 
the  sheriff,  the  suspension  of  the  sale,  the  dismissal  of  the 
suit,  the  payment  of  cost,  and  the  second  foreclosure  thc-e- 
after,  and  the  proceedings  consequent  thereon  were  true. 
On  the  hearing,  the  judge  overruled  this  aflSdavit,  and  or- 
dered the  execution  to  proceed.     Exception  is  taken  to  this 
judgment,  and  this  makes  the  only  question  presented  for 
decision ;  and  that  is,  whether  a  former  suit,  for  the  same 
cause  of  action  and  between  the  same  parties,  was  pend- 
ing when  the  foreclosure,  on  which  this  fi,  fa.  issued,  was 
had.     The  solution  of  this  problem  depends  upon  the  fact, 
whether  an  execution  issuing  upon  the  foreclosure  of  a 
chattel  mortgage,  to  which  a  defence  has  been  put  in, 
pursuant  to  the  statute,  is  mesne  or  final  process ;  whether 
the  defence  opens  the  judgment  of  foreclosure,  and  con- 
verts the  proceeding  into  a  declaration  of  indebtedness 
upon  the  security,  placing  it  upon  the  footing  of  an  ordi- 
nary process,  bringing  the  defendant  into  court  to  answer 
the  demand  of  the  plaintiff. 

That  this  is  a  suit  pending  at  common  law,  has  been 
several  times  decided  by  this  court  Rountree  V8.  Ruth- 
erford^ 65  Ga,^  444,  made  the  point  directly.  There  a  dis- 
tress warrant  had  been  levied,  and  the  proceeding  was 
arrested,  as  in  this  case,  by  a  counter-affidavit.  After  this, 
the  defendant  in  the  distress  warrant  went  into  bank- 
ruptcy and  was  discharged.  He  pleaded  his  discharge  to  this 
suit,  and  the  question  was,  whether  it  relieved  him  from 
paying  the  debt.  Jackson^  O.  J.,  delivering  the  opinion, 
said,  p.  447 :  *^If  the  process  was  final,  it  did  not ;  if  mesne^ 
it  did.  The  process  was  not  final,  under  the  facts  here. 
Final  process  is  process  to  make  the  money  after  judg- 
ment. Here  there  was  no  judgment  of  any  court  until 
that  now  complained  of  (the  judgment  on  the  trial  of  the 
issue  made  by  counter-affidavit).  This  became  merely 
process  to  bring  the  parties  into  court,  and  in  no  conceiva- 
ble sense,  after  being  iJrought  into  court,  was  it  final." 
In  Dawson  vs.  Garland^  70  Ga.'^  447,  the  point  came 
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directly  before  the  court,  upon  the  foreclosure  of  a  mort- 
gage on  personalty  and  counter-affidavit,  which  had  been 
returned  for  trial,  and  it  was  held  that  the  jf?.  fa,  issuing 
on  the  judgment  of  foreclosure  was  mesne  process,  or  was 
in  the  nature  of  mesne  process,  and  was  amendable;  and 
further,  that  the  levy,  as  in  case  of  final  process,  issuing 
upon  a  common  law  judgment,  did  not  fall  by  reason  of 
such  amendment. 

This  being  so,  the  party  plaintiff  had  a  right  to  dismi^ 
his  suit  at  any  time  before  final  trial  had  upon  this  issue, 
and  to  renew  it,  under  the  circumstances  herein  disclosed. 
57  Oa.j  20  ;  Code,  §§  3447,  3446.  It  follows  that  the  affi- 
davit in  this  case  was  properly  disposed  of  by  a  finding  in 
favor  of  the  plaintiff. 

Judgment  affirmed. 


MuLLERT  et  al.  vs.  Hamilton  et  ah 

1.  Where  a  legacy  had  been  left  to  a  certain  child,  and  the  qnestaon 
was  whether  he  survived  the  testatrix,  and  whether  a  certun  pe^ 
son  who  did  survive  her,  and  w^ho  was  claimed  to  be  the  legatee, 
was  in  fact  so,  on  the  question  of  identity,  it  was  admissible  to 
show  the  name  such  person  bore,  his  personal  appearance  and  con' 
versations,  and  the  account  he  gave  of  himself,  his  family  connec- 
tions and  associations. 

(a.)  Identity  of  person  may  be  proved  by  the  concurrence  of  several 
characteristics.  The  tendency  of  the  courts  is  to  relieve  parties 
from  the  onus  of  proving  identity,  it  being,  in  general,  more  easily 
disproved  than  established. 

2.  There  was  sufficient  evidence  of  the  identity  of  the  person  claimed 
to  be  the  legatee  and  the  actual  legatee  to  uphold  the  finding  in 
this  case. 

February  2,  1884. 

Legacies.    Evidence.     Identity.     Before  Judge  Ham- 
mond.   Fulton  Superior  Court.    April  Term,  1884. 

Reported  in  the  decision. 

W.  L.  Oalhoun,  for  plaintiffs  in  error. 
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C01.LXER  &  CoLUEB,  for  defendants. 
HajlI.^    Justice. 

w^ere.  of  every  descriptfo^J'JJlS  Jtth  ":."'  ^""'*  '^'^^  ^'^ 
80  to  her  child  or  children,  if  iy  she  L.^'''/^*  f*^*^  «*'  ««tote  to 
dxe  without  child  or  child^n.Eidi-n?','^^'"'  ""^^  «h« 
real  estate  shall  pass  to  and  becom«  ff         "**  ''"*^*  *»»«'  my  said 

O'SolUvan.  Catharine  Bland  Lucv  Mftf^"* '^'^  ""^  «'«'«'«  M«y 
-ha«  and  rf>are  alike,  except'tS  StTZui"^^  ,''.'^'^-' 
01  my  «ud  sister  Dora,  shaU  not  have  ^  ^^f^u  ®'''^''*'  *•»«  ^^^ 
whatever."  ^  ""^  P»rt  or  share  of  my  estate 

among  all  the  devfaee,  naiSuZi^  K  i°  d-tributed 
".e.tof  the  superior  ZTotT.^,  '  ^'""^'"'i 3<'ig- 
portion  going  to'thoch  ,d"  rhM^^^  ~°°'''.  tJ-P'  ">« 
which  by  said  judgment  was  dieJX/j^"  ^- ^""'"o". 

BO  descendants  and  no  other  heirs  than  histlr  JohS 

Jhf  aTe  tio"^         '".  '.'■''*'^^'  ^'^'''""^  ^-^«»  Hamilton. 

whetrerjohn  tT^^-u  "■  *^«^«™^-«°«  ^-V  this  order  w^s 
whether  John  J.  Hamilton,  Jr.,  was  in  life  when  Bridget 

Doy^e  died  and  whether  he  had  subsequently  died  with- 
out descendants ;  if  so,  then  the  property  bequeathed  wa.=. 
found  to  belong  to  his  father  and  minor  brother. 

This  issue  coming  on  for  a  hearing,  was,  by  consent   of 
counsel,  submitted  to  the  presiding  judge's  decision,  botlx 
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as  to  the  facts  and  law  involved.  After  hearing  the  evi- 
dence, the  issue  was  determined  in  favor  of  the  Hamiltons, 
and  the  opposite  parties  having  moved  for  a  new  trial 
upon  various  grounds,  and  the  motion  therefor  having  been 
overruled  and  denied,  they  prosecute  thi«  writ  of  error  to 
reverse  that  judgment. 

John  J.  Hamilton  had  a  son  bearing  his  name,  of  whom 
he  had  lost  sight  for  a  number  of  years  prior  to  the  death 
of  Bridget  Doyle ;  in  fact,  John  J.  Hamilton,  the  elder, 
was  himself  thought  to  be  dead,  and  his  wife  had  married 
another  man.    He  returned  to  his  former  place  of  abode, 
when  his  wife  and  her  new  husband  fled,  carrying  with 
thom  his  son  John  J.  Hamilton,  Jr.;  where  they  went  he 
never  knew,  nor  did  he  ever  see  his  son  again.    After  the 
death  of  Bridget  Doyle,  he  advertised  in  the  "Irish  World," 
a  paper  published  in  New  York  city,  and  also  in  a  Chat- 
tanooga newspaper,  for  information  concerning  his  lost  son. 
In  the  early  part  of  the  year  1878,  a  youth  about  18  or  19 
years  of  age,  calling  himself  John  J.  Hamilton,  was  seen 
in  Nashville ;  the  witness  who  saw  him  there  described 
his  personal  appearance,  the  color  of  his  hair  and  ejes, 
and  learned  from  him  his  birth-place  and  the  names  of 
several  of  his  relatives ;  he  thought  that  he  was  of  Irish  ex- 
traction, and  it  is  certain  that  John  J.  Hamilton,  the  party 
taking  under  the  will  of  Bridget  Doyle,  was  the  child  of 
Irish  parents.   Nothing  more  was  heard  of  him  until  March, 
1880,  when  a  person  calling  himself  John  J.  Hamilton 
appeared  at  the  camp  of  hands  working  on  the  Cincinnati 
Southern  Railroad,  between  Rockwood  and  Keegan's  Tun- 
nel, in  the  state  of  Tennessee.  This  person  calling  himself 
John  J.  Hamilton,  shortly  after  arriving  at  that  camp,  died 
and  was  buried  there ;  the  witnesses  who  saw  him  describe 
his  appearance  pretty  much  as  the  person  of  that  name 
seen  in  Nashville  was  described  by  the  witness  who  saw 
him  two  years  before ;  the  only  difference  in  the  recol- 
lection of  the  different  witnesses  of  his  appearance  was 
in  the  color  of  his  eyes,  one  saying  he  had  hazel,  the  other 
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saying  he  had  grey  eyes;  at  the  latter  period  he  appeared 
somewhat  older  than  he  is  described  as  appearing  in  1878, 
when  in  Nashville ;  he  had  with  him,  when  he  reached 
this  camp,  the  advertisement  above  referred  to  contained 
in  the  "  Irish  World ;"  after  he  became  seriously  sick,  he 
spoke  of  his  parentage  and  his  family  relations,  giving 
fuller  particulars  as  to  these  than  had  been  given  in  Nash- 
ville two  year?  previously,  but  corresponding  with  the  first 
narrative,  as  far  as  it  went,  upon  this  subject  of  pedigree. 
A  witness  who  saw  this  person  after  he  was  dead  saw  a 
mark  upon  his  arm,  and  the  father  of  John  J.  Hamilton, 
Jr.,  testified  that  he  had  a  mark  upon  that  portion  of  his 
body. 

1.  Objection  was  made  to  all  those  portions  of  the  testi- 
mony consisting  of  the  sayings  of  the  person  in  question, 
made  to  the  witnesses  both  at  Nashville  and  at  Keegan's 
Tunnel,  upon  the  ground  that  they  were  not  the  declara- 
tions of  deceased  persons  related  by  blood  or  marriage  to  the 
party  in  question,  and  were  no  part  of  the  res  gestcB^  but 
were  made  by  Hamilton  himself,  and  this  objection,  be- 
ing overrruled,  forms  the  first  and  principal  ground  of 
exception  to  the  judgment  rendered  in  the  case.  Indeed, 
this  objection  presents  the  question  upon  which  this  case 
mast  turn.  This  is  not  a  question  of  pedigree.  John  J. 
Hamilton,  Jr.,  was  found  by  the  previous  judgment  of  the 
court  to  be  the  person  entitled  to  this  devise ;  his  exist- 
ence after  the  death  of  the  testatrix  was  the  fact  to  be  de- 
termined; and  whether  the  person  seen  in  Nashville  in 
1878  was  one  and  the  same  with  the  person  calling  him- 
self John  J.  Hamilton,  who  died  and  was  buried  at  Kee- 
gan's Tunnel  in  1880,  can,  by  his  conversations,  personal 
appearance,  the  name  he  bore,  the  account  he  gave  of 
himself  and  family,  and  his  connections  and  associations, 
be  identified  as  the  devisee  under  Bridget  Doyle's  will,  is 
the  question  to  be  determined ;  and  in  determining  that 
question,  whether  his  conversations  at  either  or  both  the 
above  named  periods  are  competent  evidence.    The  gen* 
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eral  rule  upon  this  subject  is  nowhere  more'clearly  ex- 
pressed than  in  our  Code,*  §3771,  and  that  is,  that,  ^'when 
in  legal  investigations,  information,  conversations,  letters, 
replies,  and  similar  evidence,  are  facts  to  explain  conduct 
and  ascertain  motives,  they  are  admitted  in  evidence,  not 
as  hearsay,  but  as  original  evidence." 

In  Hubback^s  Evidence  of  Succession,  found  in  the 
48th  volume  of  the  Law  Library,  the  6th  chapter  of  that 
work  is  devoted  exclusively  to  a  consideration  of  "  the 
proof  of  identity,'^  and  nearly  all  the  authorities  upon 
the  subject  will  be  found  therein  admirably  collated  and 
arranged.  '^Concordance  of  name  alone  is  always  some 
evidence  of  identity,"  "  and  in  arriving  at  the  conclusion, 
is  perhaps  of  more  value  than  any  of  those,  taken  sepa- 
rately, by  which  identity  is  usually  said  to  be  established, 
buch  as  correspondence  of  residence,  vocation,  owner* 
ship  of  property,  etc.  But  inasmuch  as  every  name  or 
other  characteristic  may  be,  as  most  are,  common  to 
several  persons,  agreement  in  one  such  particular  is,  in 
general,  too  weak  a  ground  upon  which  to  build  the 
desired  conclusion.  The  best  foundation  upon  which  that 
can  be  rested  is  pointed  out  by  Lord  Bacon,  (Rules  and 
Maxims)  identitaa  vere  colligitur  ex  multitudine  signo- 
nm.  The  concurrence  of  several  characteristics  has  a 
force  in  producing  the  conviction  of  identity,  which  may 
be  represented  by  the  increase  in  geometrical  ratio  of  the 
forces  of  the  same  characteristics  taken  singly."  Hub- 
back  44 1,  (marginal  p.)  and  citations  in  note  (u).  Thus, 
while  ihe  name  alone  would  not  be  sufficient  to  estab- 
lish identity,  yet  it  is  admissible  in  evidence  as  pointing 
to  that  conclusion,  in  connection  with  other  circumstan- 
ces, many  of  which  exist  in  this  case,  and  are  enumera- 
ted in  this  author.    See  /ft.,  marginal  pp.  446, 450, 464-468. 

A  reasonable  certainty  is  all  that  can  be  required  in 
such  cases.  In  cases  like  the  present,  the  evident  leaning 
of  the  courts  is  in  favor  of  relieving  parties  from  the  ontu 
of  proving  identity,  as  it  is  a  fact  which,  in  general,  is 
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more  easy  to  disprove  than  to  establish.    Heunell  vs*  Lyon, 
1  Baxn.  and  Aid.,  185,  is  a  very  strong  case  upon  the  ques- 
tion.     There  were  few  circumstances  there,  except  same- 
ness of  name,  to  establish  the  personal  identity,  yet,  Lord 
£llenl)orough  said,  it  is  insisted,  ^^that  the  evidence  wants 
a  further  link  to  connect  it  with  the  defendant,  and  that 
it  ought  to  be  shown  that  the  Charles  Lyon  in  the  answer 
is  tlie  present  litigant.    I  do  not  know  any  way  by  which 
that  circumstance  can  be  supplied  but  by  the  description 
in  the  answer  itself,  which  tallies  in  almost  every  particu- 
lar.    Still,  however,  it  may  be  shown  that  he  is  not  the 
same  person.    The  question  then  is,  whether  public  con- 
venience Irequires  that  the  proof  should  be  given  by  the 
plaintiff  or  the  defendant;  and  I  rather  think  that  public 
convenience  is  in  favor  of  the  admissibility  of  this  proofs 
giving  the  other  party  an  opportunity  of  showing  that  he 
was  not  the  individual  named  in  the  answer,     It  should 
be  taken  as  proof  that  he  is  the  person  named  in  the  an- 
swer, until  the  contrary  be  shown.    I  do  not  say  that  it  is 
conclusive,  but  that  it  is  prima  facte  evidence,'*     Bailey, 
J.,  is  still  morQ  emphatic,  declaring  that  in  the  absence  of 
rebutting  proof,  the  evidence  given  was  prima  facie  evi- 
dence of  identity,  and  if  that  is  once  established,  there  is 
an  end  of  the  case,    /i.,  p.  186.    Abbott,  J.,  p  187,  de- 
clares :    "It  is  not  to  be  presumed  there  are  two  persons, 
but  the  identity  is  rather  to  be  presumed,  unless  the  plain- 
tiff could  have  shown  the  contrary.    In  this  case,  how- 
ever, there  was  no  evidence  given  on  the  part  of  the  de- 
fendant to  rebut  the  presumption  of  identity,  and  there- 
fore I  think  it  was  sufficiently  established." 
-  2.  In  reaching  a  conclusion  in  the  case  at  bar,  there  are 
several  circumstances  that  are  not  to  be  overlooked.    The 
statements  made  at  Nashville  preceded  the  death  of  the 
testatrix.     The  party  making  them  could   have  had  no 
knowledge  of  a  will  which  had  not  taken  effect,  or  of  his 
being  a  beneficiary  thereunder, — they  were  made  ante 
litem  rriotam.    There  is  a  striking  similitude  of  circum- 
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stances  between  the  account  then  given  and  that  which 
was  given  at  Keegan's  Tunnel  nearly  two  years  thereafter, 
with  suflScient  diversity  as  to  details  to  repel  any  infer- 
ence that  the  witnesses  could  have  colluded  in  the  fabri- 
cation of  their  several  stories.    The  physical  characteris- 
tics and  appearance  of  the  person  calling  himself  by  the 
same  name  at  the  different  points  and  times  named,  were 
sufficiently  alike  to  authorize  the  conclusion  that  they 
were  not  two  distinct  persons,  but  one  and  the  same  per- 
son.   Add  to  this  the  flesh  mark  deposed  to  by  another 
witness  and  recognized  by  the  father,  and  we  must  con- 
clude, that  the  result  reached  by  the  court  was  the.correct 
result,  and  was  sustained  by  the  decided  weight  of  the 
evidence,  especially  as  that  offered  in  rebuttal  was,  for  the 
most  part,  of  an  entirely  negative  character. 
Judgment  affirmed. 


The  National  Exchange  Bank  of  Augusta  vb.  Sibley  ei  al 

1.  If  directors  of  a  corporation  knowingly  issued  illegal  and  sporioos 
stock  beyond  that  which  they  were  authorized  by  the  charter  to 
issue,  and  obtained  a  loan  upon  such  stock  as  collateral,  represent- 
ing that  it  was  good  and  valuable,  an  action  of  deceit  would  lie  in 
favor  of  the  lender  against  the  directors  as  individuals,  withoot 
first  suing  the  corporation  upon  its  note  given  for  the  amoant 
loaned. 

(a.)  As  a  general  proposition,  a  person  to  whotn  stock  is  hypothecii- 
ted  a  4  collateral  security  for  a  debt,  will  not  thereby  become  a 
stockholder  and  member  of  the  corporation,  with  all  the  powers 
'  and  privileges  incident  thereto  in  the  management  of  the  tiSsirs 
of  the  company.  He  holds  the  stock  for  a  special  purpose  only, 
the  owner  not  parting  with  the  general  property ;  the  holder  is  a 
trustee  for  th?  purpose  of  carrying  into  effect  the  objects  for  which 
the  hypothecation  was  made ;  and  if  it  be  a  sale  at  ^1,  it  is  not  ah- 
solute  but  defeasible. 

(6.)  Whether,  for  stock  illegally  issued  by  directors  of  a  corporation 
in  excess  of  the  amount  authorized  by  the  charter,  the  corporatiofl 
itself  or  the  directors  individually  are  liable,  is  not  decided. 

2;  It  does  not  appear,  from  the  pleadings,  that  the  plaintiff  in  thia 
case  has  been  negligent  in  discovering  the  true  character  of  th^ 
stock  hypothecated ;  nor  can  this  be  inferred  from  mere  lapse  of 


SEPTEMBER  TERM,  1883.  727 

The  National  Exchange  Bunk  of  Augusta  vs.  8iblcy  ft  al 

time,  even  in  a  contest  between  different  classes  of  stockholders, 
or  stockholders  and  the  coiporation,  involving  the  validity  of  the 
stock,  if  suit  be  brought  within  the  time  prescribed  by  the  statute 
of  limitations. 

3.  The  fact  that  one  receiving  stock  as  a  hypothecation  for  a  loan  to 
a  corporation  had  dealings  with  the  corporation  after  such  stock 
was  hypothecated,  did  not  estop  him  from  bringing  an  action  of 
deceit  against  the  persons  composing  the  board  of  directors,  based 
upon  their  procuring  the  loan  upon  the  pledge  of  worthless  stock. 

4.  There  may  be  damage  without  injury,  where  there  has  been  no 
violation  of  any  right  of  the  party  complaining,  or  no  breach  of 
duty  to  him,  but  where  there  has  been  a  breach  of  duty  or  viola* 
tion  of  right  as  to  him,  the  doctrine  of  damnum  absque  injuria  does 
not  apply.  In  such  cases,  if  no  actnal  damagcys  shown,  nominal 
damages  may  be  recovered. 

5.  An  action  of  deceit  against  directors  of  a  corporation,  as  individu- 
als, does  not  call  in  question  the  corporate  existence  of  the  com- 
pany ;  nor  is  any  such  issue  involved  in  this  case.  But  if  neces- 
sary'-, the  plaintiff  would  not  be  estopped  from  setting  forth  acts 
which  would  involve  the  destruction  of  rights  claimed  under  the 
charter,  it  being  no  member  thereof. 

November  ST,  1883. 

Corporations.  Action.  Stock.  Parties.  Pawns.  Be- 
fore Judge  RoNJry.  Richmond  Superior  Court  October 
Adjourned  Tenn,  1882. 

Reported  in  the  decision. 

Foster  &  Lamar,  for  plaintiff  in  error. 

Frank  H.  Miller  ;  Barnes  &  0(Jmming,  for  defendants. 

Hall,  Justice. 

This  was  an  action  on  the  case  for  deceit,  brought 
against  Joseph  Sibley,  W.  F.  Herring,  Charles  H.  Phinizy, 
and  several  others;  but  none  of  them  being  served  except 
the  above  named  defendants,  the  suit  was  discontinued 
as  to  all  except  them.  The  declaration  sets  forth,  in  sub- 
stance, that  on  the  11th  of  September,  1879,  the  defend- 
ants were  directors  of  the  Augusta  and  Port  Royal  Com- 
press Company,  with  the  duty  to  manage  its  business,  and 
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to  authorize  the  issue  of  genuine,  paid  up  and  legal  stocfc 
therein,  to  borrow  money  therefor,  and  deposit  the  genu- 
ine stock  thereof  as  collateral  security.    That  on  said  day 
defendants  desired  to  borrow  $2,500  from  plaintiff,  and 
offered  to  deposit  scrip  for  100  shares  of  genuine,  legal 
and  fully  paid  up  stock  of  said  Augusta  and  Port  Koyal 
Compress  Company,  of  the  par  value  of  $100  per  share^ 
8B  collateral — representing  said  collateral  to  be  genuine, 
legal,  and  fully  paid  up,  of  the  par  value  of  $100,  though 
knowing  it  to  be  spurious  and  unlawful,  and  that  plaintiff 
believed  it  to  be  genuine ;  plaintiff  loaned  said  sum  on 
the  faith  of  the  said  collateral,  and  d)&fendants  issued  scrip 
for  100  shares.    That  said  note  was  renewed  at  various 
times,  and  at  each  renewal  the  scrip  was  left  with  plainti^ 
as  collateral.    That  the  debt  became  due  August  18, 1881, 
and  defendants  again  renewed  the  same,  depositing  the 
scrip  as  to  which  the  said  representation  had  been  made. 
Induced  by  said  representations  and  defendants^  acts  and 
deeds,  and  laboring  under  the  delusion  that  the  stock 
was  genuine,  legal  and  paid  up,  and  as  represented  to  be 
by  defendants,  the  plaintiff  renewed  the  loan  and  took  the 
collateral.    That,  as  a  fact,  the  scrip  represented  unlawfal, 
unauthorized,  illegal  and  spurious  stock,  attempted  to  be 
created  by  defendants  in  excess  of  the  lawful  capital  of  the 
Augusta  and  Port  Royal  Compress  Company,  on  which 
nothing  had  been  paid  in,  all  of  which  was  known  to  de- 
fendants, but  of  which  plaintiff  was  ignorant  until  No- 
vember, 1881.    That  in  the  premises,  defendants  falsely, 
fraudulently,  deceitfully  and  recklessly  deceived  and  in- 
jured plaintiff,  concealing  the  facts  aforesaid  and  the  spuri- 
onsness  and  worthlessness  of  the  scrip,  though  knowing 
that  plaintiff  thought  the  collateral  •was  ample  security 
and  representing  genuine  stock.    That  neither  the  com- 
pany nor  either  of  the  defendants  have  paid  any  parfc  ^^ 
said  debt,  though  due,  since  November,  1881.     That  at 
the  time  the  debt  became  due,  since  and  now,  the  Augusts 
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and  Port  Royal  Compress  Company  was  and  is  insolvent, 

and  has  wholly  failed  to  pay  said  debt. 

To  this  declaration  the  defendants  demurred,  upon  the 

fbllo^ng  grounds  - 

(1.)  That^^no  such  action  can  be  maintained  until  the 

plaintiff  has  obtained  a  judgment  establishing  the  validity 

of  his  debt  against  the  corporation,  and  a  return  of  nulla 

hotut  thereon." 

(2.)  That  it  appears  from  plaintiflTs  own  showing  that 

it  is  a  stockholder  of  the  corporation,  and  has  no  remedy 
at  law  against  the  directors  without  making  the  corpora- 
tion a  party, 

(3.)  That  no  sufficient  reason  is  alleged  as  to  why  the 
plaintiff,  from  the  llth  day  of  September,  1879,  upon 
which  it  received  the  scrip  of  the  Augusta  and  Port  Royal 
C  )rapress  Company,  was  ignorant,  until  November,  1881, 
of  the  alleged  character  of  the  stock  held  by  it, — each  de- 
iendant  insisting  that  the  particular  acts  upon  which  a  lia* 
bility  is  claimed  to  exist  and  rest  upon  this  defendant 

-  should  be  set  out,  so  that  he  can  be  put  upon  notice. 

(4.)  That  "it  appears  that  plaintiff, having  dealt  with 
the  Augusta  and  Port  Royal  Compress  Company  as  a  cor- 
poration, are  estopped  from  going  behind  the  note  received 
by  them,  it  appearing  that  said  note  was  received  after  the 
day  the  scrip  issued  to  it,  the  scrip  being  dated  September 
11,1879." 

(5.)  That  "plaintiff's  aforesaid  declaration  shows  that 
the  matters  complained  of  constitute,  at  most,  damnum, 
absque  injuria^  for  plaintiff's  aforesaid  declaration  avers 
that,  at  the  time  said  debt  became  due,  since  and  now,  the 
said  Augusta  and  Port  Royal  Compress  Company  was  and 
is  insolvent.  Wherefore  no  loss  could  accrue  to  plaintiff 
by  reason  of  the  alleged  spuriousness  of  the  stock  ;  for  the 
stock,  the  corporation  being  insolvent,  would  be  equally 
worthless,  whether  spurious  or  genuine." 

(6.)  That  the  plaintiff,  by  this  action  for  deceit  against 
the  directors  of  the  Augusta  and  Port  Royal  Compress 
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Company,  for  the  issue  of  Bpurious  and  unlawful  stock  of 
the  corporation  in  excess  of  the  amount  authorized  by  its 
charter,  for  the  purpose  of  hypothecating  the  same  as  col- 
lateral security  for  money  borrowed^  was  denying  the  cor- 
porate existence  of  the  Au^sta  and  Port  Royal  Compress 
Company,  and  that  plaintiff  was  estopped  from  going  be- 
hind the  note  received  by  it  (the  plaintiff). 

The  court  sustained  this  demurrer  upon  each  of  the 
grountis  therein  taken,  and  gave  judgment  dismissing  plain- 
tiff^s  suit ;  and  thereupon  it  excepted  and  brought  the  case 
here,  and  assigns  error,  not  only  to  the  entire  judgment 
sustaining  the  demurrer,  but  to  the  ruling  upon  each  of 
the  grounds  thereof  separately  and  distinctly,  and  this  as- 
signment makes  the  case  for  our  determination. 

1.  It  is  our  opinion  that  not  one  of  these  grounds  of  de> 
murrer  is  well  taken.  This  results,  as  we  thinK,  from  an 
entire  misconception  of  the  nature  and  purpose  of  the 
plaintiiTs  action.  The  liability  sought  to  be  enforced  is 
not  secondary  aud  collateral,  dependent  upon  that  of  the 
corporation  of  which  defendants  are  and  were  directors, 
but  is  original  and  primary  against  them  as  individuals, 
and  grows  out  of  their  personal  wrong.  In  this  suit,  there 
is  no  attempt  to  hold  the  corporation  liable.  The  entire 
object  of  the  suit  is  to  redress  the  wrong  alleged  to  have 
been  committed  by  the  defendants  upon  the  plaintiff,  in 
inducing  it  to  part  with  its  money  upon  a  security  known 
to  them  to  be  worthless,  and  which  they  represented  as 
valuable  and  good.  "  It  is  settled  law,"  said  Parkd,  B.,  in 
Thorn  V8.  Bigland,  8  Exch.,  731,  "  that  independently  ot 
duty,  no  action  will  lie  for  a  misrepresentation,  unless  the 
party  making  it  knows  it  to  be  untrue,  and  makes  it  with 
a  fraudulent  intention  to  induce  another  to  act  on  the  faith 
of  it,  and  to  alter  his  position  to  his  damage.  This  ap- 
pears from  the  cases  of  Collins  va.  Evans,  5  Q.  B.,  820  (48 
E.  C.  L.  R.),  and  Ormrod  vs.  Huth,  14  M.  &  W.,  651,  which 
have  perfectly  settled  the  law  on  that  poinf 

In  Wilde  vs.  Gibson,  1  H.  L.  Cas.  605,  633,  Lord  Camp- 
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bell    declared,   "  If  by  <  fraud '  is  meant  an  intention  to 
injure  the  party  to  whom  the  representation  is  made,  or  to 
benefit  the  party  who  makes  the  representation,  there  may 
be  an  action  of  deceit  without  fraud ;  but  there  must  be 
falsehood;  there  must  be  an  assertion  of  that  which  the 
party  making  it  knows  to  be  untrue ;  the  scienter  must 
either  be  expressly  alleged  or  there  must  be  an  allegation 
that  is  tantamount  to  the  scienter  of  the  fraudulent  repre- 
sentation, and  this  allegation  must  be  proved  at  the  trial ;" 
and  he  adds,  "  If  that  falsehood  is  stated  without  any  view 
of   benefiting  the  person  who  states  the  falsehood,  or  of 
injuring  the  person  to  whom  the  falsehood  is  stated,  in  one 
sense  of  the  word  you  may  say  it  is  not  fraudulent,  but  it 
is  a  breach  of  moral  obligation,  it  is  telling  a  lie,  and  if  a 
lie  is  told  whereby  a  third  person  is  prejudiced^  although 
there  may  be  no  profit  to  the  person  who  tells  it,  and 
although  no  injury  is  intended  to  the  party  to  whom  it  is 
told,  but  a  benefit  to  a  third  person,  it  is  clearly  a  hreach 
of  moral  obligation^  and  is  a  fraud  which  will  support  an 
action  of  deceit."    Broom,  in  his  Commentaries  on  the 
Common  Law,  pp.  340,  341,  says,  "The  proposition  here 
printed  in  italics  seems  to  be  altogether  unimpeachable, 
and  indicates  the  nature  of  the  fallacy  into  which  those 
have  fallen  who  contend  that  legal  fraud  may  exist  without 
any  admixture  of  moral  fraud."    By  our  Code,  §2634,  a 
misrepresentation  made  with  design  to  deceive,  or  which 
actually  deceives  a  party,  though  the  person  making  it  is 
not  aware  that  the  statement  was  false,  is  a  fraud  which 
will  avoid.    Misrepresentation  of  a  material  fact  made  will- 
fully to  deceive,  or  recklessly  without  knowledge,  and  acted 
on  by  the  opposite  party,  or  if  made  by  mistake  and  inno- 
cently, and  acted  on  by  the  opposite  party,  constitutes 
legalfraud.    Code,  §3174. 

A  fraudulent  or  reckless  representation  of  a  fact  as  true, 
which  the  party  may  not  know  to  be  false,  if  intended  to 
deceive,  is  equivalent  to  a  knowledge  of  the  falsehood, 

v  71-47 
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and  concealment  of  a  fact,  if  done  in  such  a  manner  as  to 
deceive  and  mislead,  will  give  a  right  of  action  for  deceit 
Code,  §295.8. 

The  relation  which  the  defendants  bore  to  this  corpoii- 
tion,  being  its  stockholders  and  directors,  and  being  directly 
benefited  with  their  co-corporators  by  this  transaction^ 
prevents  them  from  sheltering  themselves  under  the  pro- 
vision of  our  Code,  §2959,  which  requires  representations 
to  obtain  credit  for  another  to  be  in  writing,  in  order  to 
charge  the  party  making  them  in  an  action  of  deceit 

The  declaration  in  this  case  is  skilfully  and  accurately 
framed,  and  contains  every  requirement  of  the  law. 

2.  As  a  general  proposition,  we  are  not  prepared  to  hold 
that  a  party  to  whom  stock  in  a  corporation  is  hypothe- 
cated as  collateral  security  for  a  debt  thereby  becomes  a 
stockholder  in  and  member  of  that  corporation,  with  all 
the  powers  and  privileges  of  such  stockholder  and  corpo- 
rator in  the  management  of  the  a /Fairs  of  the  company. 
He  holds  it  for  a  special  purpose  only ;  the  owner  does  not 
part  with  the  general  property,  and  the  holder  is  simply  a 
trustee  to  carry  into  effect  the  objects  for  which  the  hy- 
pothecation is  made.    Code,  §§2788,  2177 ;  43  Ga.y  415. 
He  parts  with  the  title  temporarily;  he  has  the  right  to 
redeem  at  any  time  by  paying  the  debt ;  if  a  sale  at  all,  it 
is  not  absolute,  but  defeasible  only.    This  dispenses  with 
the  necessity  of  determining  the  relation  between  the  cor- 
poration itself  and  its  directors  as  to  their  respective  lia- 
bilities for  stock  issued  in  excess  of  the  amount  authorized 
by  its  charter.     We  might  have  little  difficulty,  however, 
in  holding,  were  the  question  material,  that  the  corpora- 
tion was  not  liable  for  such  stock,  but  that  the  directors  in 
their  individual  characters  were.     We  do  not  decide  the 
point,  as  it  is  unnecessary,  but  refer  to  the  following  cases 
which  seem  to  cover  it :     105  U.  S.  R.,  143, 148 ;  13  N.  Y-, 
599;  34  lb.,  30;  18  Wall.,  233;  L.  R.,  4  Oh.  App.,  ^Sij 
note. 
3.  What  has  just  been  said  goes  far  to  dispose  of  the  next 
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ground  of  demurrer.    It  does  not  appear  from  the  plead- 
ings, that  the  plaintiff  has  been  negligent  in  discovering 
the  true  character  of  the  stock  hypothecated,  nor  are  we 
satisfied  chat  this  can  be  inferred  from  mere  lapse  of  time, 
even  in  a  contest  between  different  classes  of  stockholders, 
or  stockholders  and  the  corporation,  involving  the  validity 
of  stock,  where  it  appears  that  suit  was  brought  within 
the  period  prescribed  by  the  statute  of  limitations.     City 
Sathk  oflfdcan  vs.  Bartlett  et  al.y  determined  at  the  pres- 
ent term ;  Thompson  on  Liability  of  Officers  and  Agents 
of  Corp.,  310,  318,  and  cases  cited  in  text  and  notes. 

4.  We  do  not  clearly  perceive  how  the  plaintiff,  receiv- 
ing stock  as  a  hypothecation  for  its  loan,  having  dealings 
with  the  corporation  after  the  date  when  the  stock  is  thus  hy- 
pothecated, can  be  thereby  estopped  from  prosecuting  this 
suit  against  the  persons  composing  its  board  of  directors, 
for  their  alleged  deceit  in  procuring  the  loan  upon  the 
pledge  of  worthless  stock. 

This  suit,  as  we  have  seen,  was  not  upon  the  note  made 
by  the  corporation  to  the  plaintiff,  nor  was  it  a  consequence 
of  the  failure  to  realize  in  a  suit  upon  that  note,  but  was 
for  the  deceit  practiced  by  the  defendants  in  relation  to 
the  pledge  of  stock  upon  which  the  plaintiffs  money  was 
obtained.  It  arises  from  conduct  outside  of  the  note  itself, 
but  which  led  to  its  acceptance ;  it  is  for  the  violation  of 
a  private  duty,  flowing  from  relations  created  by  contract, 
and  when  this  breach  of  duty  is  accompanied  with  damage, 
a  right  of  action  is  given.  Oode,  §2954,  and  cases  cited 
thereunder. 

6.  That  there  may  be  damage  without  injury,  where 
there  has  been  no  violation  of  any  right  of  the  party  com- 
plaining, or  no  breach  of  duty  to  him,  is  perfectly  well 
settled,  but  that  there  can  be  a  breach  of  duty  or  a  viola- 
tion of  right  unaccompanied  with  damage,  is  not  so  easily 
comprehended.  In  Webb  vs.  The  Portland  Manufacturing 
Company,  3  Sumner,  189,  Mr,  Justice  Story,  speaking  upon 
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this  subject,  said :  ''^I  can  very  well  understand  that  no 
action  lies  in  the  case  where  there  is  damnum  aisqtse  in- 
juria ;  that  is,  where  there  is  a  damage  done  without  any 
wrong  or  violation  of  any  right  of  the  plaintiff.  But  I  am 
not  able  to  understand  how  it  can  correctly  be  said,  in  a 
legal  sense,  that  an  action  will  not  lie  even  in  a  case  of  a 
wronger  violation  of  a  right,  unless  it  is  followed  by  some 
perceptible  damage  which  can  be  established  as  a  matter 
of  fact ;  in  other  words,  that  injujna  sine  damno  is  not 
actionable.  On  the  contrary,  from  my  earliest  reading,! 
have  considered  it  laid  up  among  the  very  elements  of  the 
•common  law,  that  wherever  there  is  a  wrong,  there  is  a 
remedy  to  redress  it ;  that  every  injury  imports  a  damage 
in  the  nature  of  it ;  and  if  no  other  damage  is  established, 
the  party  injured  is  entitled  to  a  verdict  for  nominal  dam- 
ages. '*  • "  Actual  perceptible  damage, "  he  continues, "is 
not  indispensable  as  the  foundation  of  an  action.  The 
law  tolerates  no  further  inquiry  than  whether  there  has 
been  the  violation  of  a  right  If  so,  the  party  injured  is 
entitled  to  maintain  his  action  for  nominal  damages  in  Tin- 
dication  of  his  right."  Most  of  the  authorities  beanng 
upon  the  question  are  cited  and  considered  in  this  able 
and  exhaustive  judgment.  The  doctrine  is  very  fully  and 
accurately  discussed  and  illustrated  by  many  examples  in 
Broom^s  Comm.  throughout  the  3d  Oh.  of  his  1st  Book, 
which  treats  of  "the  nature  of  rights  enforceable  by  action,'* 
passim,  pp.  74  to  108  inclusive. 

6.  Nor  are  we  able  to  perceive  how  this  suit  against  the 
persons,  in  their  individual  characters,  for  a  wrong  alleged 
to  have  been  done  by  them  to  the  plaintiflF,  can  call  in  ques- 
tion the  corporate  existence  ofthe  Augusta  and  Port  Royal 
Cotton  Compress  Company.  There  is  no  such  issue  involved 
in  the  suit  under  consideration.  To  that  suit  the  corpora- 
tion is  an  utter  stranger.  It  cannot  be  affected  by  any 
judgment  that  may  be  therein  rendered.  But  if  necessary 
to  the  maintenance  of  its  suit,  the  plaintiff  could  not  be 
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by  a  judgment  between  the  same  sabstantial  real  parties 
on  an  action  brought  under  the  common  law  form.  The 
lessor  of  thy  plaintiff  in  the  former  action  is  the  plaintiff 
in  the  prep,ent  suit;  the  defendant,  who  claimed  title  to  the 
land  before,  is  the  defendant  now,  being  in  possession  by 
a  tenant  in  both  cases,  and  the  land  sued  for  is  the  same 
as  that  recovered  by  the  defendant  before. 

Before  the  Code  of  1863,  the  present  suit  would  not 
have  been  barred  by  the  former  judgment,  but  by  the 
3275th  section  of  that  Code — ^section  3362  of  the  present 
Code — ^it  is  declared  that  "  a  judgment  in  ejectment  shall 
be  conclusive  as  to  the  title  between  the  parties  thereto, 
unless  the  jury  find  for  the  plaintiff  less  than  the  fee." 
This  changed  the  law,  and  made  the  judgment  between  the 
same  real  parties  to  the  title  conclusive  against  tha<se  par- 
ties, with  the  single  exception  that,  if  the  fee  was  not  in- 
volved, bat  a  less  estate,  the  claimant  of  the  fee  could  sue 
again,  though  he  had  been  defeated  on  a  trial  of  an  estate 
less  than  a  fee  in  the  same  land. 

Section  3363  does  not  affect  the  question.  The  note  on 
the  side  page  refers  to  the  acts  of  1865-6  as  the  date  of 
that  enactment.  This  is  a  mistake;  it  was  enacted  in 
1855-6,  and  in  so  far  as  it  may  militate  against  this  con- 
struction of  section  3362,  it  was  repealed  by  the  Code  of 
1863. 

The  result  is  that  the  court  below  was  right  in  holding 
that  the  plaintiff  is  barred  by  the  first  judgment. 

Judgment  affirmed. 


Morgan,  trustee,  vs.  Hardeb,  administrator. 

1.  Where  the  fixing  of  the  fees  of  a  receiver  involved  his  character^ 
and  a  verdict  was  rendered  in  his  favor,  and  subseqaently  thereto 
he  died,  a  new  trial  should  not  be  granted,  on  motion  thereafter 
made,  unless  on  strong  grounds,  showing  substantial  errors  of  law 
and  fact. 

2.  There  was  no  such  material  error  of  law  as  to  require  a  new  trial 
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3.  In  regalating  the  compensation  of  a  receiver  or  other  officer  of 
courty  this  coart  will  defer  much  to  the  court  appointing  such 
officer  and  supervising  his  conduct ;  and  where  a  jury  has  found 
the  receiver  upright  and  his  compensation  reasonable,  and  the 
court  below  has  refused  a  new  trial,  a  reversal  will  not  be  granted, 
except  in  a  strong  case,  especially  after  the  death  of  the  receiver. 

4.  Newly  discovered  evidence,  cumulative  in  its  character,  and  at- 
tacking the  conduct  of  the  receiver  after  his  death,  did  not  require 
a  new  trial. 

January  8,  1884. 

New  Trial.  Receivers.  Before  Judge  Adams.  Chat- 
ham Superior  Court.     March  Term,  1883. 

On  a  bill  filed  by  Moses  Ferst  et  aL^  creditors  of  H. 
Mayer  &  Company,  George  Von  Seybold  was  appointed 
receiver.  Subsequently,  trustees  in  bankruptcy  of  H. 
Mayer  &  Company,  that  firm  having  been  adjudged  bank- 
rupts,  filed  a  petition  to  have  the  assets  in  the  hands  of 
the  receiver  turned  over  to  them.  This  case  was  carried 
to  the  Supreme  Court,  and  resulted  in  a  judgment  that 
the  assets  should  be  paid  over  to  the  trustees.  This  judg- 
ment was  as  follows : 

"  Let  the  fund  in  the  hands  of  the  receiver  be  turned  over  to  the 
petitioners,  except  so  much  thereof  as  may  be  legaUy  necessary  to 
defray  the  costs  and  expenses  of  collecting  the  fund  and  of  securing 
it,  until  the  order  of  surrender  shall  be  granted,  in  pursuance  of  the 
directions  now  given." 

This  judgment  was  made  the  judgment  of  the  superior 
court,  February  10, 1877.  On  the  Slst  of  March,  1877, 
the  receiver  filed  a  petition  for  compensation,  praying  that 
he  might  receive  five  percent  upon  receipts  and  disburse- 
ment of  the  total  fund,  as  finally  acted  upon  by  said  court, 
and  his  expenditures  to  the  amount  of  $1,146.68,  counsel 
fees  being  paid  out  of  the  fund.  Which  petition  was  sub- 
sequently amended,  so  as  to  be  a  petition  for  $3,000. 

The  trustees  in  bankruptcy  objected  to  the  allowance  of 
the  fees  prayed,  on  various  grounds,  the  substance  of  which 
was  that  the  court  had  no  jurisdiction  to  allow  the  com- 
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pensation,  and  because  the  receiver  was  not  entitled  to 
any  compensation. 

Different  branches  of  this  case  have  several  times  been 
to  this  court,  and  will  be  found  reported  in  55  G^a.,  546 ; 
57  lb.,  561;  60  lb.,  20. 

The  court  overruled  the  grounds  relating  to  the  jurisdic- 
tion, as  covered  by  the  ruling  in  60  G^a,,  20 ;  and  the  other 
objections  were  submitted  to  a  jury.  There  were  two  prin- 
cipal points  of  contest:  First,  whether  the  amount  claimed 
as  disbursements  and  expenses,  and  for  compensation  of 
receiver,  were  correct;  and  second,  whether  the  receiver 
had  forfeited  any  claim  to  compensation  by  reason  of  mis- 
management and  violation  of  duty. 

A  considerable  amount  of  evidence  was  mtroduced, 
mainly  consisting  of  reports  and  statements  of  the  receiver 
as  to  the  assets  in  his  hands,  and  the  disposition  of  the 
same,  and  the  expenses  incurred.  It  is  unnecessary  to  set 
this  out  in  detail. 

One  ground  of  complaint  against  the  receiver  was  that 
he  had  placed  $19,504.35  of  the  funds  collected  by  him  in 
the  private  banking  house  of  E.  0.  Anderson,  Jr.,  <fe  Com- 
pany at  interest ;  that,  by  reason  of  his  laches j  Anderson 
&  Company  had  failed,  and  had  been  unable  to  pay  the 
amount  so  deposited,  and  that  suit  had  been  rendered  ne- 
cessary to  recover  it;  that  the  receiver  had  received  inter- 
est on  the  amount,  which  he  had  not  at  first  stated  in  his  re- 
turn, but  had  subsequently  added,  and  that  he  had  kept  this 
interest  with  his  own  private  funds.    The  receiver,  on  the 
other  hand,  denied  all  impropriety  in  his  conduct,  and  in- 
sisted that  his  services  were  worth  the  amount  claimed; 
that  the  amount  claimed  for  expenses  was  correct,  and 
that  he  had  not  been  guilty  of  laches  ;  that  he  had  stated 
the  doposit  in  different  patitions  and  reports  filed  by  him, 
and  that  the  cause  of  the  delay  in  the  collection  was  the 
death  of  a  member  of  the  firm  of  bankers,  and  the  delay 
in  settling  his  affairs. 

The  jury  rendered  a  verdict  in  favor  of  the  receiver  for 
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♦3,000  00  and  his  disbursements,  and  a  decree  was  entered 
i  hereon.  On  the  same  day  an  order  was  passed  reciting 
that  the  receiver  had  in  hand,  over  and  aboye  the  amount 
advanced  to  him  as  compensation  and  disbursements,  $1,- 
748  00,  and  ordering  that  he  bring  that  amount  into  court 
on  the  first  Mondjy  in  March  thereafter,  for  investment. 
The  date  of  the  order  was  January  25, 1879.  A  few  days 
after  the  verdict,  the  receiver  died.  Subsequently,  his 
legal  representative  was  made  a  party,  and  a  motion  for 
new  trial  was  made  by  the  trustees,  on  the  following 
among  other  grounds : 

(1)  to  (5).  Because  the  court  overruled  the  objections 
of  the  trustees  in  bankruptcy  to  the  allowance  of  the  com. 
pensation  prayed  by  the  receiver,  based  on  jurisdictional 
grounds. 

(6.)  Bjcause  the  court  admitted  testimony  as  to  the 
services  rendered  since  the  order  to  the  receiver  to  turn 
over  all  the  funds  to  the  trustees  in  bankruptcy  was  grant- 
ed, viz :  February  10,  1877. 

(7.)  Because  the  court  charged  as  follows.  "I  charge 
you  that  if  Mr,  Von  Seybold  made  a  deposit  of  this  fund 
in  the  private  banking  house  of  Anderson  &  Company, 
such  deposit  was  not  illegal,  if  he  made  it  in  good  ^^^^^ 
and  without  intention  to  defraud  anybody,  and  in  acco  ^^^ 
ance  with  his  authority  as  receiver.     I  charge  you     ^^^^^^ 
had  as  much  right  to  deposit  there  a=i  in  any  other    ^^^  ^ 
Of  course,  if  he  made  the  deposit  in  bad  faith,  .^^^^^y   ^s 
malign  purpose,  and  not  in  conformity  with    ni®    ^al^i^S 
receiver,  you  are  to  take  that  into  consideration 
your  verdict.-'  .       er  to  tes- 

(8.)  Because  the  court  permitted  the  P®^^^^^^^  the  s^'cn 
tify,  over  objection,  that  his  services  were  ^^^^^\ioq.ny  <^^ 
of  $3,000.00.   [The  record  shows  tlio  following      ,  ^^e  vip^^^^ 
this  subject:  Question:  **  Wbat  value  do  y^^  objected  y^ 
your  services  as  a  valuation  of   the  same  .  ^  ^  eo^^^^  saicl, 
by  opposing  counsel  as  matter  of  opinion.        ,^xtx  tX^^  ^aA-Vie 
"Dou't  ask  ilim  an  opinion."—  Qu;istioii :  *'  Fr 
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of  your  time  and  the  services  done  as  you  have  detailed, 
state  to  the  jury  what  is  the  value  of  your  services/' — Ob 
jected  to,  but  ruled  in  by  the  court.  Answer :  ^'  Three 
thousand  dollars,  from  1874  until  now/' — ^The  witness  had 
previously  detailed  his  services  and  expenses,  and  stated 
the  salary  which  he  had  been  receiving  before  he  became 
receiver,  and  the  amount  of  time  devoted  by  him  to  his 
work  as  such.J 

(9)  to  (13).  Because  the  verdict  is  contrary  to  law,  evi 
dence  and  equity. 

(14.)  Because  the  verdict  contemplated  giving  to  the 
receiver  payment  for  the  whole  service  of  administering 
the  estate ;  whereas,  he  had  before  his  death  only  partially 
administered  it,  and  another  receiver  had  to  be  appointed 
after  his  death  to  finish  the  work. 

(15.)  Because  of  the  discovery  of  new  evidence  proving 
that  the  receiver  had  died  insolvent,  and  leaving  at  the 
time  of  his  death  no  funds  that  had  been  in  his  custody, 
nor  in  the  custody  of  any  bank  or  person  for  him. 

Pending  this  motion  for  new  trial,  a  motion  was  made 
to  disallow  and  dismiss  the  claim  of  the  receiver,  notwith- 
standing the  verdict  of  the  jury,  on  the  ground  that  he  had 
appropriated  to  his  own  use  the  funds  of  the  estate,  in  vio- 
lation of  law  and  of  the  orders  of  courU  Affidavits  were 
introduced  in  connection  with  the  last  ground  of  tlie  mo- 
tion for  new  trial,  and  in  connection  with  this  motion  to 
disallow.  Both  the  motions  were  heard  in  1883,  and  over- 
ruled, and  movants  excepted. 

C.  N.  West  ;  H.  C.  Cuhninqham  ;  J.  R.  Saussy,  for  plain- 
tiff in  error. 

W.  S.  Chisolm;  Wm.  Gabbard,  for  defendant. 
Jacksox,  Chief  Justice. 

In  1879  a  verdict  was  returned,  fixing  the  fees  of  the  in- 
testate of  the  defendant  in  error  at  $3,000.00.  lor  the 
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management  of  a  very  heavy  and  complicated  business,  as 
receiver,  for  several  years.  The  receiver  died  a  short  time 
after  the  verdict, — within  six  days;  a  motion  was  made  for 
a  new  trial,  which  was  not  heard  until  1883,  and  was  then 
overruled  on  all  the  grounds  therein  set  out.  The  refusal 
of  the  new  trial  is  the  error  assigned. 

1.  The  case  involved  the  character  of  the  deceased  re- 
.  ceiver.    It  was  settled  by  the  jury  in  his  favor  while  he 

was  alive  and  able  to  explain  all  his  conduct ;  he  did  ex- 
plain it  to  the  satisfaction  of  the  jury ;  to  open  it  again  for 
another  hearing  after  his  death,  ought,  in  common  reason 
and  plain  justice  to  the  dead,  to  require  strong  grounds 
showing  errors  of  law  and  fact. 

2.  We  see  no  such  material  errors  of  law  in  the  trial  of 
the  issue,  if  indeed  there  be  any  at  all,  as  require  us  to  set 
aside  the  verdict  and  grant  a  new  trial  against  the  judg- 
ment of  the  superior  court. 

3.  Nor  do  we  see  anything  in  the  verdict  conflicting  with 
the  weight  of  the  evidence  so  greatly  as  to  show  bias  or  in- 
justice. On  the  contrary,  the  verdict  appears  to  be  well 
supported  by  the  testimony.  The  compensation  is  quite 
moderate,  compared  with  the  responsibility  and  labor  of 
the  defendant  in  error,  and  cannot  be  attacked  as  at  all 
exorbitant  In  regulating  the  compensation  of  the  re- 
ceiver or  other  officer  of  a  court,  this  court,  on  review,  will 
defer  much  to  the  court  appointing  such  officer  and  super- 
vising his  conduct,  and  where  not  only  a  jury  on  facts,  but 
the  court  below,  on  considering  the  verdict  on  a  motion 
for  a  new  trial,  find  the  officer's  conduct  upright  and  the 
compensation  just,  this  court  will  never  interfere  except 
in  a  very  strong  case,  especially  after  the  officer's  voice  is 
hushed  in  death. 

4.  The  newly -discovered  evidence  is  simply  the  renewal 
of  an  attack  on  the  official  conduct  of  the  deceased,  which 
might  be  explained  were  he  living ;  and  believe  it  is  hardly 
other  than  cumulative  in  its  character. 
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On  the  whole,  we  are  clear  that  the  court  below  did 
right  to  close  up  this  branch  of  this  protracted  litigation, 
and  did  not  err  in  letting  the  verdict  stand,  especially  as 
the  sureties  offered  to  pay  the  little  balance  apparently 
due  by  the  receiver. 


Judgment  affirmed. 


Hendrix,  administrator,  vs.  Cawthork. 

1.  A  judgment  in  pe^$<mam  may  be  rendered  against  a  defendant  in 
attachment,  all  hough  the  attachment  itself  may  be  dismissed, 
when  service  is  had  or  notice  given,  uuder  section  3309  of  the  Code. 

2.  An  acknowledgment  of  service  by  the  defendant's  attorney  ia  suf- 
ficient to  authorize  a  judgment  in  perstjnam  against  the  defendant 
in  attachment.  The  attorney  is  authorized  to  acknowledge  ser- 
vice, unless  the  contrary  appears  by  competent  proof. 

(a.)  Where  tho  record  showed  an  acknowledgment  of  service  in  an 
attachment  case  by  one  as  attorney  for  the  defend  ant,  and  a  waiver 
of  all  further  notice  and  service;  and  subsequently,  upon  a  sug- 
gestion of  the  death  of  defendant,  the  same  attorney  who  acknowl- 
edged service,  having  taken  out  letters  of  administration,  was 
made  a  party  by  consent,  and  judgment  was  rendered  against  him 
as  administrator,  a  motion  in  arrest  of  judgment  was  properly 
overruled. 

Februiry  9,  1884. 

Attachment.  Service.  Attorney  and  Client.  Judg- 
ments. Before  Judge  Hammond.  Fulton  Superior  Court. 
April  Term.  1883. 

J.  F.  Cawthorn  sued  out  an  attachment  against  MaryC. 
Armstrong  as  a  non-resident  of  the  state.  The  declara- 
tion in  attachment  was  filed,  and  service  was  acknowledged 
by  "J.  C.  Hendrix,  attorney  at  law  for  Mrs.  Mary  C.Arm- 
strong." Subsequently,  the  death  of  the  defendant  was 
suggested,  and  still  l^ter  Hendrix,  as  her  administrator, 
was  made  a  party  by  consent.  The  attachment  was  dis 
missed,  on  motion,  as  being  fatally  defective,  but  the  court 
rendered  a  general  judgment  on  the  declaration.  During 
the  term,  the  defendant  made  a  motion  in  arrest  of  judg- 
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mentj  on  the  grounds  that  the  dismissal  of  the  attachment 
terminated  the  case,  and  the  court  was  not  authorized  to 
render  a  general  judgment  based  on  the  declaration  in  at- 
tachment; that  the  court  had  no  jurisdiction  of  the  person 
of  the  defendant;  that  the  acknowledgment  of  service  was 
not  good  y  that  Heudrix  was  not  authorized  and  did  not 
intend  to  waive  jurisdiction ;  that  Mary  C.  Armstrong  was 
dead  when  the  acknowledgment  of  service  was  made ;  that 
Hendrix  consented  to  be  made  a  party  merely  to  speed 
tho  cause,  and  not  with  any  intention  to  waive  jurisdiction. 
The  motion  was  overruled,  and  defendant  excepted. . 

Geo.  S.  Thomas,  for  plaintiff  in  error. 

Speairs  &  Simmons,  for  defendant. 

Jackson,  Chief  Justice. 

Two  questions  are  made  by  this  record :  First,  can  a  judg- 
ment in  personam  be  rendered  against  a  defendant  in  at- 
tachment, though  the  attachment  itself  be  dismissed,  when 
service  is  had  or  notice  given,  under  section  3309  of  the 
Code ;  and  secondly,  is  service  or  acknowledgment  of  ser- 
vice by  the  defendant's  attorney  suflScient  notice  to  au- 
thorize such  a  udgment  ? 

Both  questions  are  answered  by  the  case  of  Buice  vs. 
The  Lowman  Oold  and  Mining  Company^  64  Oa.^  769,  in 
the  affirmative.  That  case  decides  that  either  the  replevy 
of  personalty  or  the  acknowledgment  of  service  by  the 
attorney  at  law  "  gave  the  attaching  creditor  the  right  to 
a  general  judgment,"  and  that  "  the  attachment  may  fall, 
and  yet  the  action  proceed,  if  notice  has  been  given,  or 
even  property  replevied;"  citing  Code,  sections  3309, 
8319, 8328,  and  44  (?a.,  454.  Indeed,  the  first  section  of 
our  Code  cited,  section  3309,  itself  concludes  the  point 
that  the  general  judgment  may  be  rendered  where  notice 
is  given,  though  the  attachment  may  have  fallen.  Its  lan- 
guage is :  ^^  No  declaration  shall  be  dismissed  because  the 
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attachment  may  have  been  dismissed  or  discontinued,  but 
the  plaintiff  shall  be  entitled  to  judgment  on  the  declara- 
tion filed,  as  in  other  cases  at  common  law,  upon  the  mer- 
its of  the  case." 

And  section  3337  of  the  Code  is  equally  as  explicit,  that 
"  the  defendant  may  acknowledge  service  or  waive  process, 
provided  the  same  be  in  writing,  signed  by  the  defendant 
or  some  one  authorized  by  him."  The  attorney  is  autlior- 
ized,  unless  the  contrary  appears  by  competent  proof. 
36  G^a.,  108;  39  7J.,  394;  64  75.,  769. 

But,  as  if  to  clinch  this  case  beyond  doubt  or  cavil,  the 
attorney  took  out  letters  of  administration  on  the  estate 
of  the  defendant,  and  was  made  a  party  in  the  case  by  his 
own  consent,  and  the  personal  or  general  judgment  was 
rendered  against  him  as  such  administrator;  bo  that  the 
defendant  who  moved  to  arrest  the  judgment  was  the  iden- 
tical person  who  "  acknowledged  due  and  legal  service  on 
the  declaration,  and  waived  all  further  notice,  copy,  ser- 
vice and  process." 

Surely  he  cannot  say  in  arrest  of  judgment  that  he  had 
none.  The  court  below  could  not  do  otherwise  than  deny 
the  motion  to  arrest  the  judgment 

Judgment  affirmed. 


Crusselle  vs.  Puqh. 

1.  That  a  blaster  lost  his  eyes  while  in  the  service  of  the  owner  of  a 
rock  quarry,  or  of  his  contractor  or  lessee,  and  that  the  owner  of 
the  quarry  gave  him  a  house  and  lot  for  life,  as  compensatioo  for 
the  injury  received,  and  to  prevent  any  suit  against  himself  or  his 
lessee,  furnished  a  good  and  valid  consideration  to  support  a  con- 
veyance so  made. 

2.  The  injured  blaster  having  been  in  possession,  under  such  a  set- 
tlement, for  more  than  seven  years,  and  being  unable  to  give  se- 
curity in  order  to  resist  by  counter-affidavit  a  warrant  to  dispos- 
sess him,  if  the  feoffor  caused  him  to  be  ejected  under  such  a  wai^ 
rant,  it  was  a  tort  for  which  a  recovery  could  be  had. 

Pebmaiy  9, 1881. 
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Contracts.    Title.    Damages.    Torts.    Actions.     Before 
Judge  Clakk.    City  Court  of  AUanta.    December  Term, 

1882. 

Pugh  brought  case  against  Crusselle,  alleging  that  he 
had  been  a  striker  under  one  Gatewood,  who  was  a  blaster 
of  Crusselle ;  that  Gatewood  was  entirely  incompetent, 
and  Crusselle  knew  it;  that  by  Gatewood's  incompetency 
and  negligence  a  blast  prematurely  exploded,  causing  the 
loss  of  plaintiff's  eyes,  and  doing  other  damages  to  him, 
which  incapacitated  him  from  doing  profitable  work; 
that,  as  part  compensation  for  the  injury  done  him  and 
the  loss  thereby  occasioned,  Crusselle  authorized  him  to 
purchase  a  certain  house  and  lot  from  one  Dell,  and  prom- 
ised to  pay  for  it  and  convey  it  to  plaintiff;  that  the  lot 
was  purchased  in  1872,  and  plaintiff  and  his  family  moved 
npon  it,  under  the  belief  that  defendant  had  had  the  title 
made  to  him;  that  sometime  afterwards,  learning  that  the 
title  had  not  been  so  made,  he  went  to  the  defendant,  and 
the  latter,  to  allay  his  fears,  promised  that  he  should  have 
the  house  and  lot  during  his  life ;  but,  notwithstanding  such 
promise,  he  ejected  plaintiff  from  the  place  in  1880,  under 
a  "  dispossessory  warrant ;"  that  he  could  have  brought 
his  suit  for  damages  resulting  from  the  injury  long  since, 
but  he  was  quieted  and  induced  not  to  do  so  by  the  agree- 
ment  of  the  defendant. 

On  the  first  trial,  the  evidence  indicated  that,  at  the  time 
of  the  injury,  Gatewood  was  not  a  superintendent  or  agent 
of  Crusselle,  as  alleged,  but  rather  a  lessee  of  the  quarry 
where  the  injury  occurred.  A  recovery  having  been  ob- 
tained by  the  plaintiff,  and  a  new  trial  refused,  the  case 
was  carried  to  the  Supreme  Court,  and  will  be  found  re- 
ported in  67  Oa.^  430  et  8eq,  The  judgment  below  having 
been  reversed,  and  the  case  returned  for  a  new  trial,  the 
plaintiff  amended  his  declaration,  so  as  not  to  claim  dam- 
ages for  the  original  injury  arising  from  the  negligence  of 
Gatewood  in  connection  with  the  blasting,  but  to  rest  his 
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right  of  recovery  upon  the  ground  that  Crusselle  had  given 
him  the  lot  in  settlement,  or  part  settlement,  of  the  injury 
done  to  him  and  of  the  litigation  which  might  arise  there- 
from, whether  Gatewood  was  his  superintendent,  agent  or 
lessee,  and  that  after  having  been  placed  in  possession  and 
having  so  remained  for  more  than  seven  years,  the  defend- 
ant had  wrongfully  evicted  him,  under  a  warrant  to  dis- 
possess him,  he  being  unable  to  give  bond  to  resist  it, 
thus  leaving  him  and  his  family  without  a  home. 

On  behalf  of  tha  defendant,  any  such  settlement  was 
denied,  or  that  the  eviction  was  wrongful,  but  it  was 
asserted  that  he  merely  permitted  the  plaintiff  to  occupy 
the  house  belonging  to  him,  and  caused  plaintiff  to  be 
ejected  when  he  became  troublesome  and  asserted  a 
claim  by  reason  of  this  permissive  possession. 

It  is  unnecessary  to  detail  the  evidence.  The  jury 
found  for  the  plaintiff  $700.00.  A  motion  for  new  trial 
was  made  on  numerous  grounds,  the  controlling  points  of 
which  are  stated  in  the  decision.  It  was  refused,  and  de- 
fendant excepted. 

Frank  A.  Arnold,  for  plaintiff  in  error. 

MiLLBOGJS  &  Haygood,  for  defendant. 
Jackson,  Chief  Justice. 

When  this  case  was  here  before,  it  had  been  tried  on  tbd 
issue  of  the  liability  of  the  defendant  to  respond  in  dam- 
ages for  tlie  injury  to  his  person  received  in  blasting  rock 
in  the  quarry  of  the  defendant,  but  when  the  plaintiff  was 
in  the  employment  of  another  person, — a  contractor  with 
defendant,  67  Ga.^  430.  A  verdict  was  then  had  for  the 
plaintiff,  as  now,  but  this  court  reversed  the  judgment,  and 
as  its  decision  looked  formidable  in  the  front  of  the  plain- 
tiff, he  executed  a  flank  movement,  and  now  bases  his  re- 
covery on  the  tort  by  defendant  in  turning  plaintiff  out  of 
the  house  he  had  given  him  in  settlement  or  considera- 
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tion  of  the  iivjary  done  and  the  right  to  an  action  there- 
for ;  or,  in  other  words,  in  consideration  of  the  settlement 
of  80ch  a  law  suit  as  might  have  been  brought.    So  that 
tlie  question  is,  first,  was  the  consideration  that  plaintiff 
had  lost  his  eyes  while  in  the  service  of  the  defendant,  or 
bis  contractor,  or  lessee,  tiatewood,  and  that  defendant 
gave  him  for  life  tiie  house  and  lotas  compensation  for  the 
iilj^iTy^i^d  ^  prevent  any  suit  against  the  defendant  or  his 
lessee,  a  good  and  valid  consideration  to  support  the  prom- 
ised deed ;  and  secondly,  was  his  ejection  from  the  house 
under  the  dispossessoiy  warrant  such  a  tort  as  to  entitle 
bim  to  recover  ? 

1.  The  exhaustive  brief  and  able  argument  of  the  coun- 
sel for  the  plaintiff— the  defendant  in  error  here — leaves 
nothing  to  do  but  to  cite  the  authorities  furnished  by  him. 
On  the  first  point,  these  are  Add.  on  Cont.«  Vol.  1,  §14, 
p.  29 ;  Parsons  on  Oont,  Vol.  1,  pp.  440-443 ;  1  Hilliard 
on  Oont,  pp.  263-2^5,  par.  15-19;  4  Hawks,  178  5  11 
Yesey,  183 ;  5  Bam.  and  Ad.,  43. 

2.  The  plaintiff  was  in  possession  for  more  than*  seven 
years,  and  was  then  ejected  by  the  dispossessory  warrant. 
Was  it  a  tort  on  which  he  could  recover?  It  was  such 
a  tort.  Code,  §3013.  The  plaintiff  was  unable  to  give 
security  to  resist  by  bond  on  counter- affidavit.  66  (?a., 
188 ;  12  /J.,  613 ;  67  /J.,  319,  634. 

In  the  case  last  cited,  it  is  ruled  that  a  right  of  action 
exists  in^all  cases  of  malicious  abuse  of  legal  process,  or  its 
use  without  probable  cause,  and  that  punitive  damages 
may  be  recovered  in  such  cases.  These  authorities  fully 
cover  the  points  that  the  consideration  supports  the  deed 
,  for  life  to  plaintiff,  and  that  the  ejection  is  a  tort  for  which 
he  may  recover.  The  facts  sustain  the  verdict,  and  the 
law  upholds  it  It  must,  therefore,  not  be  set  aside,  but 
upheld. 

Judgment  affirmed. 

T  71-48 
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Smith,  constable,  vs.  Johnston. 

1.  A  constable  may  be  ruled  by  the  defendant  in  eaceention  for 
money  collected  by  him  from  a  garnishee,  if  the  defendant  be 
entitled  to  the  money  by  reason  of  its  being  his  wages  as  a  laborer. 

2.  A  statement  in  a  promissory  note  that  the  maker  "hereby  waives 
and  renounces  for  himself  and  family  any  and  all  homestead  and 
exemption  rights  to  which  he  or  they  may  in  any  event  be  entitled 
nnder  any  provision  of  the  constitution  or  laws,  state  or  federal," 
had  reference  to  exemptions  of  property,  and  not  of  wages  of  i 
daily  laborer.  If  the  latter  were  intended,  it  should  ha?e  been 
explicitly  stated. 

3.  A  garnishee  may ,. in  his  answer,  set  np  that  the  fund  in  hia  hands 
is  not  subject  to  the  garnishment,  the  same  being  due  for  monthly 
wages  of  a  laborer ;  and  if  the  answer  be  not  traveled,  he  will  be 
disrharged.  But  a  judgment  that  the  garnishee  shall  pay  tbe 
monej;  into  court  does  not.  bind  the  ^defendant,  so  that  he  cannot 
contend  for  the  money,  when  paid  in.  The  failure  of  the  ganudm 
to  set  up  the  exemption  of  defendant's  wages  will  not  debar  him. 
February  9, 1884. 

Garaishments.  Wages.  La]iK)rers.  Judgments.  Waiver. 
Exemptions.  Before  Judge  Hammond.  Fulton  Superior 
Court,    April  Term^  1883. 

S.  K.  Johnston  brought  a  rule  against  Smith,  constable. 
The  following  facts  appeared  from  the  rule,  answer  aod 
record  from  the  justice's  court : 

Johiistoh  bought  a  suit  of  clothes  from  Gay '&  CompaDj, 
and  gave  a  note  therefor  in  which  he  waived  '-for  himself 
and  family,  any  and  all  homestead  and.  exemption  rights 
to  which  he  or  they  may,  in  any  event,  be  entitled,  under 
any  provision  of  the  constitution  or  laws,  state  or  federal.'' 
Suit  was  brought,  and  a  judgment  obtained  on  this  note, 
and  an  appeal  was  entered,  but  dismissed.  A  summons  of 
garnishment  was  then  sued  out  and  served  on  the  **Qreen 
Line  Agency/*  and  on  failure  of  the  garnishee  to  answefi 
a  judgment  was  rendered,  and  the  amount  collected  from 
it.  The  garnishee  paid  the  amount,  and  charged  it  to  the 
defendant,  who  was  its  employ^.  To  this  sum,  in  the 
hands  of  the  constable,  the  defendant  laid  claim,  as  being 
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for  wages  due  him  as  a  laborer  whose  wages  were  payable 
monthly,  and  on  failure  of  the  constable  to  pay,  he  brought 
this  rule.  The  court  ordered  th^  money  to  be  paid  to  him, 
and  the  constable  excepted. 

SoBBBT  L.  KoGERS,  for  plaiiltiff  in  error. 
W.  T.  MoTERs,  by  Harrison  &  Pbeplss,  for  defendant. 
Jackson,  Ohief  Justice. 

1.  A  constable  may  be  ruled  for  money  collected  by 
him  from  a  garnishee,  by  the  defendant  in  execution,  if  he 
be  entitled  to  the  money  as  exempt  by  reason  of  its  being 
his  wages  as  a  laborer.  Any  "proper  person,"  if  he  re- 
fuse to  pay  it  on  demand,  may  rule  him.  Code,  §3950 ;  Acts 
of  1822  and  1841 ;  Cobb's  Dig.,  pp.  678, 579.  By  a  proper 
person,  we  understand  "the  party  entitled  thereto,*'  in 
the  language  of  the  same  section,  3950.  That  the  defend- 
ant in  execution  may  be  the  proper  person,  see  8  Ga.^ 
1 53.  That  case  was  where  the  rule  was  for  balance  due 
defendant,  but  the  principle  covers  a  case  where  all  the 
money  is  his  by  law.    See  also  61  (?a.,  343. 

2.  The  waiver  of  exemptions  in  the  paper  sued  on  cov- 
ers property,  such  as  homestead  and  exemptions  of  per- 
8ona|ty,  under  the  laws  exempting,  so  much  property  ot 
everybody,  not  the  wages  of  a  laborer.  The  parties  had 
in  contemplation  those  exemptions,  hot  this.  If  this  weie 
intended,  it  should  have  been  explicit.    61  Ga.^  345,  354. 

S.  The  garnishee  may,  in  his  answer,  set  up  that  the  fund 
is  not  subject  to  garnishment,  and  if  that  answer  be  not 
traversed  by  the  plaiptiff,  it  will  discharge  him,  with  costs ; 
because  he  cannot  be  garnished  for  a  debt  due  as  laborer^s 
wages  Code,  §3554 ;  67  Ga*^  38.  Such  monthly  wages  as. 
in  this  case  are  exempt.  46  Ga.^  466-8;  54  Ib.y  108;  25 
7  J.,  671.  But  it  does  not  follow  that  a  judgment  that  the 
garnishee  pay  the  money  into  court,  especially  where  the 
garnishee  does  not  answer  that  the  debt  is  due  for  wages, 
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binds  the  defendant  so  thfit  he  cannot  contend  fcH*  die 
money  when  paid  in.  He  is  not  responsible  for  the  neg- 
lect of  the  garnishee  to  put  in  his  claim  in  the  answer, 
nor  for  a  judgment  against  the  fgan&ishee,  to  the  extent 
that  he  is  estopped  from  contesting  for  and  claiming  the 
money  when  paid  in.  He  is  no  party  to  the  issue  between 
the  plaintiff  and  the  garnishee.  Indeed,  that  he  may  still 
claim  the  fund  as  his  money  when  paid  in  was  distinctly 
ruled  by  this  court  in  Banks  vs.  Sunt  et  ulj  this  t^m. 

There  we  say:  "  When  paid  into  court,  the  defendant, 
if  he  sees  proper  to  do  so,  may  claim  its  exemption  from 
the  garnishment  on  that  ground,  or  he  may  waive  his  rigbt 
to  have  it  exempted." 

Therefore,  the  law  constrains  us  to  hold,  with  the  coort 
below,  that  the  defendant  is  entilled  in  law  to  this  money, 
much  as  we  might,  as  individuals,  think  he  ought  to  piy 
the  plaintiff  for  the  clothes  he  wean. 

Judgment  affirmed. 


McDouoALD  et  al.  vs.  RsKnY. 

fBlandlord.  TitiU<»»  beiii||  dU^ualifl^,  did  not  pmido  In  tlili  nm-] 

1.  The  evidence  was  weak ;  and  it  is  doubtful  whether  it  would  httf 

warranted  a  recovery. 
.  The  defendant  showed  a  good  prescriptive  title ;  aiid.a  vevdiet  ior 
her  was  amply  supported  by  tbie  evidence. 

» (a.)  Where  one  received  a  voluntary  deed  from  her  mother,  whowM 
in  possession  of  land,  took  adverse  possession  thereunder,  withoat 
any  notice  of  the  fact  that  the  grantor  had  acknowledged  heneH 
to  be  the  tenant  of  another,  and  sold  the  |iroperfy  to  a  thM  pti^i 
and  the  two  held  adversely  for  seven  yean^^efove  soit^  th^faitsaip- 
tive  title  was  gooil,  although  the  first  grantor  oaay,  in  fact,  have 
been  a  tenant  by  sufferancei  of  which  the  subsequent  takwibid 
nofiotice. 
Oct^t)er  ft.  1883. 
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Landlord  and  Tenaiil.  Title.  Prescriptkm.  Nolioe. 
Beforo  Judge  Wnua.  Mnaeogee  Sapmor  Ooait.  No- 
vember Adjoamed  Term,  188S 

Reported  in  tlie  dedmm. 

W.  A.  Hawiohs  ;  B.  B.  HnrroN,  for  plaintiffs  in  error. 

W.  8.  Wallace,  for  defendant 

Jackson,  Chief  Jnstioe. 

1.  The  heirs  of  Alexander  McDongald  sned  GeorgUi  A 
Reedy  for  a  tract  of  land.  No  written  title  of  any  sort  was 
shown  to  be  in  the  plaintiff,  nor  was  actual  possession 
shown  in  him  at  any  time.    A  paper,  signed  by  him,  was 
pot  in  evidence,  to  the  effect  thiU^  Mrs.  Morris  might  hold 
possesaioa  until  he  called  for  the  possession,  which,  under 
the  mling  in  Smith  vs^  SinyUton^  Hunt  <t  CSx,  this  term, 
would  have  made  her  his  tenant  at  sufferance,  perhaps,  and 
pat  him  in  x>osse8sion  through  her,  in  1854,  the  date  of  the 
paper,  if  she  had  signed  it  or  acknowledged  it  in  any  way, 
OF  even,  it  may  be,  if  it  were  beyond  question  that  this 
paper  came  from  her  possession.    But  that  is  in  great  doubt, 
the  preponderance  of  the  evidence  being  that  it  never  was 
in  her  possession.   So  that,  as  in  ejectment  the  rule  requires 
the  plaintiff  to  show  title  in  himself,  it  is  quite  doubtful 
if  a  recovery  could  be  maintained  by  the  plaintiffs,  had  the 
defendant  shown  no  title  at  all,  but  stood  on  naked  pos- 
sesion. 

2.  Bug  she  sets  up  titlo  by  prescription,  in  virtue  of  a 
deed  from  Mrs.  Morris  to  Judy  Morris,  her  daughter,  and 
from  Judy  to  herself.  She  shows  that  Mrs.  Morris  was  in 
possession  of  the  land  as  far  back  as  1841,  ante-dating  the 
McDougald  paper  thirteen  years ;  that  Mrs.  Morris  made 
a  voluntary  conveyance  to  her  daughter,  Judy,  in  1866,  to 
come  into  possession  and  ei^joyment  of  the  land  at  Mrs. 
Morris's  death,  which  occurred  in  1874.  Judy  then  entered 
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upon  the  land  and  held  posrsedsioa  till  she  sold  to  defend- 
ant, and  defendant  to  the  beginning  of  the  suit,  nearlj 
eight  years.  The  court  charged  to  the  effect  that  if  Judy, 
under  this  deed  from  her  mother,  held  adversely  to  all  the 
world,  without  notice  of  any  tenancy  her  mothermay  have 
acknowledged  to  McDougald,  and  sold  to  defendant,  and 
the  two  together  held  adversely  for  seven  years  before 
suit,  then  the  prescriptive  title  was  good,  even  if  Mrs. 
Morris  was  tenant  at  sufferance  of  McDougald,  they  being 
ignorant  of  such  tenancy.  This  is  the  scope  and  meaning 
of  the  charge,  construed  as  a  whole,  that  excepted  to  be- 
ing read  with  the  balance,  all  of  which  is  in  the  bill  of  ei:- 
ceptions. 

Under  the  rulings  of  this  court  iii  respect  to  color  of 
title  and  adverse  possession, -we  see  no  error  in  the  charge. 
The  point  is,  did  Judy  take  title,  voluntary  or  for  value, 
from  her  mother,  go  in  possession  under  such  conveyance 
without  notice  of  any  tenancy  on  her  part,  and  thus  hold 
the  possession  adversely  to  the  world,  and  transmit  such 
possession  to  the  defendant ;  or  did  she  know  of  the  ten- 
ancy of  her  mother  under  McDougald,  and  that  she  gave 
her  a  fee  when  she  had  none  V  If  the  jury  found  on  this 
branch  of  the  case  for  her,  the  evidence  fully  supports  the 
finding ;  if  they  found  independently  of  this  prescsiptive 
right,  that  the  plaintiff  had  not  shown  title  or  possession 
in  himself,  the  verdict  is  equally  sustained  by  the  evidence. 
In  any  view  of  the  case,  the  verdict  and  judgment  are 
right^  4  (?a.,  115,  308;  5  7A.,  6,  251;  9  lb.,  440,  497; 
19  /6.,  8;  24  lb.,  494;  32  lb.,  448;  33  7ft.,  239;  38  ii, 
4S9 ;  53  lb.,  871 ;  50  lb.,  629 ;  58  lb.,  590. 

Judgment  affirmed. 
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JS'ussBAUN  &  Daknenbbro  v9.  Evans,  administrator. 

A  will  provided  as  follows :  The  testator  bequeathed  certain  person- 
alty to  his  sons,  expressly  in  fee  simple;  certain  realty  was  also 
devised,  of  which  they  were  to  have  the  usufruct  after  majority, 
expressly  for  life,  and  at  the  death  of  each  the  lands  thus  devised 
to  him  were  to  be  given  to  the  children  of  each  devisee  and  to  the 
issue  of  such  of  his  children  as  might  then  be  dead,  to  be  divided 
among  them  according  to  the  statute  of  distributions;  similar  pro- 
visions were  made  for  the  daughters.  It  was  provided  that  all  the 
property  bequeathed  to  testator's  chili. ren  should  be  kept  together 
by  his  executor  and  executrix  (his  widow) ;  that  the  plantation  on 
^which  he  resided  should  be  used  as  the  home  of  his  family,  and 
^worked  to  the  best  advantage  by  the  executors,  until  the  time 
should  arrive  for  the  delivering  of  the  legacies  to  each  legatee ; 
that  all  of  the  property  not  already  bequeathed  should  be  kept 
together  and  worked  to  the  best  advantage  for  the  suppo^  of  his 
wife  and  the  suppoi^.and  education  of  his  miQor  child-  en,  until  the 
youngest  became  of  age  or  married,  at  which  time  the  executors 
^were  directed,  after  appropriating^  a  sufficiency  for  the  support  of 
the  wife  for  life,  to  divide  the  balance  of  testator's  estate  among 
his  issue,  on  the  following  basis :  that  is  to  say,  each  legatee,  should 
account  for  the  value  of  the  special  legacies  received,  and  in  this 
division  be  equalized  with  each  other,  the  land  loaned  to  his  sons 
and  given  to  his  daughters  for  life  being  charged  to  them  respect- 
ively. No  provision  was  made  in  case  one  of  the  devisees  shottUI 
die  before  marriage,  or  if  there  were  no  child,  or  the  offspring  oi. 
child  in  being  at  the  death  of  the  devisee ;  nor  was  there  any  resid- 
uary clause.  The  widow  re-married,  the  youngest  child  became 
of  age,  and  the  estate  was  divided.  A  son  died,  leaving  no  child 
or  dcisceridahts  of  children,  and  his  creditors  sought  to  subject 
the  land  received  by  him : 

Held,  that  upon  the  death  of  the  son  without  children  or  the  descen- 
dants of  children,  the  land  reverted  to  the  estate  of  the  testator, 
and  was  not  subject  to  the  debts  of  the  son. 

(a.)  It  is  the  policy  of  the  legislation  in  this  state  to  prevent  entails, 
and  at  tlie  same  time  to  carry  into  effect  the  evident  intention  of 
parties,  letting  all  the  persons  enjoy  the  benefits  intended  for  them 
as  far  as  possible,  without  violating  settled  rules  of  law. 

December  21,  1883. 

Wills.    Legacies.    Title.    Estates.    Before  Judge  Cars- 
W£LL.    Screven  Superior  Court.    May  Term,  1883. 

Reported  in  the  decision. 
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Black  &  Dell  ;  R.  O.  Lovett  ;  J.  D.  AamcoH,  by  H.  K. 
W,  Pauieb,  for  plainti£f8  in  error. 

No  appearance  for  defendant 

Hall,  Justice. 

Alexander  Kemp  died  in  1859,  leaving  a  widow  and 
eight  minor  children,  four  sons  and  four  daughters,  and 
also  i^uite  a  large  estate,  which  was  disposed  of  by  his  wilL 

To  each  of  his  sons  he  bequeathed  certain  personal  prop- 
erty, to  be  placed  in  their  possession  when  and  as  each 
attained  his  majority.  This  waa  a  bequest  expressly  in 
fee  simple,  in  the  various  items  making  this  bequest  of 
personalty ;  there  was  also  a  devise  of  really,  of  iriiich 
they  were  to  have  the  usufruct  after  attaining  msgority, 
expressly  for  life;  and  at  their  respective  deaths  the  lands 
thus  devised  to  each  of  them  were  given  to  the  children 
of  each  devisee,  and  to  the  issue  of  such  ot  his  children  as 
might  then  be  dead,  to  be  divided  among  them  ac<cording 
to  the  statute  of  distributions.  Similar  provision  was  made 
for  each  of  the  daughters,  with  tiie  addition  of  securing 
the  bequest  to  the  sole  and  separate  use  of  each  of  them, 
free  from  the  debts,  etc.,  of  any  husband  with  whom  each 
of  them  might  intermarry. 

The  eleventh  item  of  tiie  will  directed  that  all  the  prop- 
erty therein  bequeathed  to  his  children  should  be  kept 
together  by  his  executors  and  executrix  (who  was  his 
widow) ;  that  the  plantation  on  which  he  resided  should  be 
used  as  the  home  of  his  family,  and  worked  to  the  best  ad- 
vantage by  the  executors,  until  the  times  should  respec- 
tively arrive  for  the  legacies  to  be  delivered  to  each  of  the 
legatees ;  that  all  the  balance  of  the  property  not  therein 
bequeathed  should  be  kept  together  until  the  youngest 
daughter  either  married  or  became  of  age,  and  worked  to 
the  best  advantage  for  his  wife  and  children,  and  that  the 
proceeds  or  annual  income  thereof  should  be  appropriated 
to  the  proper  education  and  support  of  his  minor  children, 
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and  to  the  support  of  his  wife,  until  the  youngest  ohild 
became  of  age,  or  married,  at  which  time  he  directed  his 
executors,  after  appropriating  a  sufficiency  for  the  comfort- 
able support  of  his  wife  during  the  remainder  of  her  life^ 
to  divide  the  balance  of  his  estate  among  his  issue,,  on  the 
following  basis :  that  is  to  say,  that  each  legatee  id  to  ac* 
count  for  the  value  of  the  special  legacy  bequeathed,  at 
the  time  he  received  it,  and  was  then  to  receive  such  fur- 
ther sum  as  would  equalize  the  amount  each  received  un- 
der the  will ;  it  being  his  purpose  to  give  to  each  of  his 
children  an  equal  amount;  and  in  thus  equalizing  their 
respective  amounts,  he  directed  that  the  lands  loaned  each 
of  his  sons,  and  given  to  each  o£  his  daughters,  for  life, 
should  be  charged  to  them  respectively,  at  its  fee  simple 
value. 

No  provision  is  made  by  the  will  in  case  one  of  the 
devisees  shall  die  before  marriage,  or  where  no  child,  or 
the  offspring  of  child,  is  in,  being  at  the  death  of  the  de- 
visee. Nor  is  there  any  residuary  bequest  in  the  will. 
The  wife  was  appointed  guardian  of  the  person  of  the 
iliin6rs,  but  no  testamentary  guardian  of  their  property 
was  appointed.  This  was  considered  unnecessary  by  the 
testator,  inasmuch  as  each  devise  and  legacy  was  left  in 
the  hands  of  the  executors,  to  be  managed  and  controlled 
by  tiiem,  until'  the  legatees  should  attain  mtyority. 

Robert  W.  Kemp  having  arrived  at  age  in  1875,  the  ex- 
ecators  then  delivered  to  him  his  specific  bequest  of  land. 
The  widow  having  married,  and  the  youngest  child  having 
become  twenty -one,  the  entire  estate  seems  to  have  been 
distributed^  in  accordance  with  the  will,  by  such  of  the 
executors  as  were  then  acting^  others  having  been  previ- 
ously removed ;  and  upon  this  distribution,  the  acting 
executors  resigned  their  trust.  Robert  W.  Kemp,  becom- 
ing involved,  was  sued  by  plaintiffs,  together  with  his 
partner,  and  judgment  was  obtained  against  them  in  the 
superior  court  of  Burke  county,  on  the*  28th  day  of  No- 
vember, 1881,  on  which  execution  issued,  which  was  levied 
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on  the  land  devised  by  the  will  of  Alexander  Kemp  to 
the  said  JR.  W..  on  the  ISth  day  of  Febraary^  188S/  Evans 
having  taken  out  letters  of  administration  €ui  colligendum 
upon  the  testator^&  estate,  interposed  a  claim  to  the  land, 
on  the  1st  day  of  April,  1882,  and  shortly  thereafter  Rob- 
ert W.  Kemp  died,  never  halving  married,  and  leaving  no 
child  or  descendant  of  such  child. 

Upon  this  agreed  state  of  facts,  it  was  by  consent  sub- 
mitted to  the  presiding  judge  to  decide,  without  the 
intervention  of  a  juiry,  whether  or  not  the  property  levied 
on  belonged  to  the  defendant  ip^^ya.,  R.  W.  Kemp,  and 
was  subject  thereto,  or  whether  it  reverted  to  and  became 
part  of  the  estate  of  Alexander  Kemp.  The  court  belov 
took  the  latter  view  of  the  case,  and  ordered  the  levy  dis- 
missed, to  which  judgment  plaintiffs  excepted,  dnd  bring 
the  case  here  for  review. 

Whatever  interest  R.  W.  Kemp  had  in  the  land  at  the 
time  judgment  was  rendered,  was  evidently  bound  there- 
by, and  was  subject  to  be  levied  on.  This  seems  to 
have  been  conceded. on  the  hearing  in  the  court  below; 
the  only  question  made  there  was  whether  Kemp  held 
the  land  for  life  or  in  fee,  and  if  the  former,  be  being  dead 
at  the  hearing,  whether  it  was  available  to  the  plaintiffs 
further  to  prosecute  the  levy.  We  are  of  opinion  that, 
under  the  act  of  1821,  Oobb's  New  Digest,  §169,  which  was 
the  law  -of  force  when  the  will  of  Alexander  Kemp  'took 
effect,  that  a  less  estate  than  a  fee  being  expressly  limited, 
the  court  was  not  at  liberty,  by  construction,  to  increase  the 
estate  into  a  fee,  but  was  bound  to  disregard  all  technical 
rules,  and  give  effect  to  the  plain  and  manifest  intention  of 
the  testator,  which  seems  to  have  been  lawful,  inasmuch 
as  there  was  no  attempt  to  create  an  estate  tail,  the  gift 
in  remainder  being  liniited  to  the  immediate  descendants 
of  the  devisee  in.  being  at  the  time  of  his  death,  or  in  case 
of  the  death  of  a  child  of  the  devisee  in  his  lifetime  leav- 
ing  chil4ren,  then,  to  such  children,  who  stood  tn  loco 
parentia.^t  the  de^th  of  devisee.    No  indefinite  tailnre  of 
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issae  was  contemplated.  The  limitation  was  not  too  re* 
mote.  While  this,  as  we  think,  would  hare  been  the  result 
without  the  act  of  17th  Febraary,  1854  (Acts  1S53- 
1854,  p.  72),  and  which  was  likewise  of  force  when  this 
testator  died,  yet  if  there  was  doubt,  it  is  removed  by  that 
statute,  which  prorides  that  where  property  is  limited 
over,  so  as  to  vest  in  some  other  person  or  persons  after 
the  death  of  the  first  taker,  upon  his  dyiiig  without  heirs, 
or  dying  without  issue,  or  dying  without  leaving  heirs,  or 
dying  without  leaving  issue,  or  on  failure  of  issue,  or  other 
and  equivalent  terms,  such  limitations  or  terms  shall  be 
held  and  construed  to  mean  a  definite  faUure  of  issue ;  that 
is  to  say,  a  failure  of  issue  or' heirs  at  the  time  of  the  death 
of  the  first  taker.  The  codifiers,  combining  these  two  acts, 
made  of  them  §2248  of  the  Code,  requiring  the  courts  to 
give  effect  to  the  intention  of  the  maker  of  the  instrument 
as  far  as  the  same  is  lawful,  notwithstanding  any  techni- 
cal rules,  whenever  that  intention  can  be  gathered  from 
the  instrument  itself;  and  it  is  added  to  these  provisions, 
if  this  cannot  be  done,  then  the  court  may  hear  parol  evi- 
dence to  ascertain  the  intention. 

The  policy  of  our  legislation  has  been  to  prevent  entails, 
where  this  was  possible,  and  to  carry  into  effect  the  evi- 
dent intention  of  parties  to  such  conveyances,  letting  all 
the  persons  enjoy  the  benefits  intended  for  them,  so  far  as 
this  could  be  done,  without  violating  the  settled  rules  of 
law  against  perpetuities.  The  interest  of  Robert  W.  Kemp 
in  this  estate  ended  with  his  life,  and  there  being  in  esse 
no  one  to  take  in  remainder,  it  necessarily  reverted  to  the 
estate  of  the  testator,  and  goes  into  the  hands  of  his  admin- 
istititor  to  be  distributed  among  his  heirs. 

Judgment  affirmed 
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Mayo  et  al.  vs^  McPhaitl« 

There  was  no  abuise  of  discretion  in  granting  an  injunction  and  ap* 
pointing  a  receiver,  on  the'tenntf  prescribed  in  this  case. 

(a.)  One  who  was  damaging  land  being  notified  and  otdeted  to^  pio^ 
duce  his  title  papers  thereto  in  a  soit  respecting  the  same,  and 
failing  so  to  do,  the  chancellor  could  properly  conclude  that  he 
was  a  naked  trespasser, 
Febmaty  %  1SB4. 

Tre8pas&  Damages.  Iiganction.  Before  Judge  BowiB. 
Worth  County.    At  Chambers.^  December  4, 1888. 

McPhaul  filed  his  bill  to  enjoin  W.  G.  and  J.  T.  Mayo 
from  cutting  or  using  the  timber  on  certain  lands,  which,  it 
^as  alleged,  derived  its  chief  and  almost  its  whole  valae 
from  the  pine  timber  upon  it,  which  was  useful  both  for 
lumber  and  to  produce  turpentine.  It  was  alleged  that  the 
defendants,  who  had  no  title,  were  cutting  a&d  ^'  boxing" 
the  trees  for  turpentine  purposes,  and  gathering  the  crude 
turpentine  therefrom ;  that  this  seriously  damaged  the 
trees  and  rendered  them  much  more  likely  to  be  destroyed 
by  winder  fire;  and  that  defendants  were  ineolyent  It 
was  prayed  that  defendants  be  required  to  produce  the 
chain  of  title  under  which  they  claimed. 

The  court  ordered  the  defendants  to  produce  the  title 
papers  called  for  in  the  bill.  Defendauts  filed  a  disclaimeF 
of  title  or  possession  of  the  lot  in  dispute.  Complainant 
amended  his  bill  by  alleging  that  the  original  defendants 
had  sold  or  pretended  to  sell  the  property  to'  one  Craw- 
ford Mayo,  and  he  was  made  a  party  defenduit,  and 
served. 

On  the  hearing,  all  these^efendants  answered,  admiUkg 
the  use  of  the  property,  but  denying  the  title  of  the  com- 
plainant, and  asserting  that  the  title  was  in  the  defendant 
called  in  the  bill  Crawford  Mayo,  and  in  the  answer  8. 0. 
Mayo.  They  denied  insolvency  and  the  amount  of  dam- 
ages alleged  in  the  bill,  and  asserted  that  the  two  original 


SEPTEMBER  TERM,  1883.  769 


UasfO  rlnl  «•  MePhMil. 


defendanta  had  sold  their  interests  to  8.  C.  Mayo  before 
he  filing  of  the  bill-  They  did  not  produce  their  title  pa- 
pers, but  alleged  that  they  were  in  a  safe  at  the  residence 
of  their  deceased  father,  and  that,  by  reason  of  the  fact 
that  the  safe  had  got  wet  and  had  rusted,  it  could  not  be 
opened  without  the  aid  of  some  one  who  could  remove  the 
obstacles,  without  destroying  the  safe  itself.  The  court 
granted  the  injunction  and  appointed  a  receiyer,  reciting 
in  the  order  the  refusal  of  the  defendants  to  produce  their 
chain  of  title.  The  judgment  also  provided  that  the  in- 
jiinction  might  be  dissolved  and  the  appointment  of  the 
receiver  abrogated,  upon  the  defendants  giving  a  bond  in 
the  snm  of  $800.00  for  the  eventual  condemnation  mcmey. 
Defendants  excepted. 

H,  MoBaAN ;  W.  £.  Smith,  for  plaintiffs  in  error. 

D.  H.  Pops  ;  W.  A.  Habszs,  for  defendant. 

Jackson,  Chief  Justice. 

We  see  no  abuse  of  discretion  in  the  grant  of  this  in- 
junction, on  the  terms  prescribed.  The  defendant  would 
not  produce  his  title  papers  to  the  land,  though  notified 
and  ordered  by  the  chancellor  so  to  do,  under  section  3510, 
and  was  thus  in  contempt,  and  a  naked  trespasser,  as  the 
chancellor  had  the  right  to  conclude  from  his  refusal  to 
produce  his  deeds.  The  mischief  and  damage  were  al- 
leged to  be  irreparable,  and  the  value  of  the  land  actually 
being  destroyed ;  but  the  chancellor  allowed  him  to  dis- 
solve the  injunction,  on  giving  bond,  in  the  sum  of  three 
hundred  dollars,  to  pay  the  eventual  condemnation  money, 
if  cast  in  the  trial,  which  he  also  seems  to  decline.  So 
that  the  order  to  place  the  property  in  the  hands  of  the 
receiver  and  enjoin  his  interference  until  be  gave  the  bond, 
appears  reasonable  and  discreet. 

^Judgment  affirmed. 
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The  Western  Union  Telegraph  Company  vs.  Shoitsk. 

!•  A  telegraph  company  is  respoiiBible  for  the  gross  negligence  of  its 
agents  in  transmitting  messages,  in  damages,  to  the  party  injured 
thereby. 

2.  If  there  are  errors  m  the  declaration  in  setting  out  the  language  of 
the  telegram,  or  the  figures  or  entries  thereon,  this  may  be  cored 
by  amendment,  so  as  to  make  the  aUfgata  and  prodaia  agree. 

3  It  is  immaterial  what  condition  a  telegraph  company  pats  upon 
the  printed  heading  of  its  message  blanks,  so  far  as  its  liability  for 
negligence  is  concerned.  It  is  bound  to  discharge  its  duty  to  the 
public  with  skill  and  diligence,  and  to  be  accurate  in  the  discharige 
of  such  duty,  even  if  it  be  necessary  to  repeat  the  message,  in  order 
to  insure  accuracy. 

4.  AVhere  the  sender  of  a  telegram  offered  certain  merchandise  si  a 
specified  price,  but  through  the  negligence  of  the  telegraph  com- 
pany the  message  was  so  sent  as  to  name  a  lower  price,  and  upon 
the  acceptance  of  the  oQer,  he  settled  with  his  correspondent  at 
the  lower  price,  the  measure  of  his  recovery  against  the  company 
would  be  the  difference  between  what  he  actually  received  for  the 
property  and  what  he  would  have  received  but  for  the  mistake, 
that  is,  the  market  value  of  the  property  at  the  place  to  which  the 
telegram  was  sent. 

(a.)  It  was  error  to  charge  to  the  effect  that  the  measure  of  damages 
would  bo  the  difference  between  what  the  vendor  received  sod 
what  he  intended  to  offer  the  property  for ;  there  being  no  evidence 
that  he  could  have  obtained  the  price  demanded; 

6.  Sembler  that  a  telegraphic  operator  is  the  agent  of  the  sender  of  a 
message,  and  if  the  telegram,  as  actually  sent,  offers  mercbandiae 
at  a  less  price  than  that  written  by  the  sender,  and  the  proposition 

*    is  accepted,  the  sender  would  be  bound  thereby. 

(a.)  Whether  absolutely  bound  or  not,  if  a  merchant,  sending  eoA  a 
dispatch,  settles  on  the  basis  of  the  lower  price,  in  good  faith,  and 
is  induced  to  do  so  by  the  negligence  of  the  servants  of  the  com* 
pany,  he  may  recover  from  it. 

February  9,  1881. 

Telegraph  Oompanies.  Damages.  Negligence.  Amend- 
ment Principal  and  Agent.  Before  Judge  Harden.  City 
Ooart  of  Savannah.    May  Term,  1883. 

Shotter,  doing  business  under  the  name  of  Shotter  & 
Company,  brought  an  action  for  damages  against  the  West- 
em  Union  Telegraph  Company,  on  account  of  errors  i& 
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two  telegrams  transmitted  by  the  company  for  the  plaintiff 
from  Savannah,  Oa.,  on  April  4,  1882.  &e  alleged,  in 
brief,  as  follows :  The  first  of  these  messages  was  to  De- 
(Jolyer  &  Brother,  of  Chicago,  Illinois.  As  written,  the 
body  of  it  read,  "Can  deliver  hundred  turpentine  sixty- 
four,  immediate  reply.''  This  was  so  transmitted  as  to 
read,  when  delivered,  "sixty,"  instead  of  "sixty-four."  A 
reply  was  sent  to  ship  "one  hundred  barrels  as  quoted." 
Plaintiff  accordingly  shipped  one  hundred  barrels  of  turpen- 
tine, and  drew  for  the  price  at  sixty-four  cents  per  gallon, 
but  payment  of  the  draft  was  refused,  and  he  was  com- 
pelled to  take  four  centef  less  pei  gallon,  and  was  thereby 
damaged  to  the  extent  of  the  difference  between  the  price 
stated  in  the  telegram  as  sent  by  him  and  as  delivered  by 
the  company,  together  with  the  protest  fee. 

It  was  Alleged  that  another  telegram  was  sent  by  the 
plaintiff  on  the  same  night  to  A.  Burdsal,  of  Indianapolis, 
offering  "fifty  turpentine"  at  "sixty-four,"  and  as  delivered 
it  stated  the  price  to  be  "fifty-four."  like  damages  were 
alleged  as  in  the  other  case 

Defendant  tendered  cost  of  protest,  discount,  and  tolls 
paid  for  transmission  of  thei  telegram,  and  demurred  to  that 
part  of  the  declaration  which  claimed  damages  on  account 
of  the  difference  m  price,  on  the  ground  that  such  damages 
were  not  the  legal  and  natural  consequence  of  the  failure 
to  transmit  the  telegrams  correctly,  but  of  the  voluntary 
and  gratuitous  act  of  plaintiff  in  accepting  less  for  the  tur- 
])entine  than  he  had  offered  to  sell  for.  The  court  over- 
ruled the  demurrer. 

It  is  unnecessaiy  to  detail  the  evidence.  The  amount 
of  difference  between  the  prices  as  written  and  as  trans 
mitted  was  shown,  and  it  appeared  that  plaintiff,  after 
shipping  the  turpentine,  drew,  with'bllls  of  lading  attached, 
and  placed  tne  drafts  in  bank.  After  discovering  the 
errors  in  the  telegrams,  and  after  the  drafts  were  refused, 
he  again  drew  for  the  amounts  indicated  in  the  telegrams 
as  sent    These  drafts  were  paid,  the  bills  of  lading  taken 
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up,  and  the  property  delivered.  Among  other  things,  plain- 
tiff said:  ^^  I  don't  know  bnt  that  I  considered  I  had  the 
right  to  re-sell  the  said  turpentine,  upon  the  refusal  of  the 
parties  to  pay  the  first  drafts;  I  did  feel  the  market  in 
several  places — Ohicago  and  Indianapolis — ^with  such  an 
idea;  the  market  was  fluctuating,  with  a  declining  ten- 
dency. On  the  day  I  drew  the  secoiid  drafts,  the  market 
was  quoted  at  61c.  in  Ohicago,  60c.  in  Oincinnati,  and  50c. 
in  Pittsburg." 

The  telegrams  were  written  on  the  ordinary  night,  or 
half-rate  blanks,  which  contained  the  following  printed 
stipulations,  among  others,  at  the  top  of  the  blank: 

"The  business  ^f  telegraphing  is  liable  to  «Tors  and  doUr^s,  arit- 
ing  from  causes  which  cannot  at  all  times  be  guarded  against,  indod- 
ing  sometimes  negligence  of  servants  and  agents  whom  it  is  necessary 
to  employ.  Errors  and  delays  may  be  prevented  by  repatitioo;  for 
which,  during  the  day,  haH*price  extra  is  charged  in  addition  to  the 
full  tariff  rates. 

'*  The  Western  Union  Telegraph  Company  will  receive  messages, 
to  be  sent,  without  repetition,  during  the  night,  for  delivery  not  ear- 
lier than  the  morning  of  the  next  ensuing  business  day,  at  one-haJf 
the  usual  rates,  but  in  no  case  for  less  than  twenty^five  cents  toll  Idr 
a  single  message,  and  upon  the  express  condition  that  the  seader 
will  agree  that  he  will  not  claim  damages  for  errors  or  delays,  or  for 
non-delivery  of  such  messages  happening  from  any  cause,  beyond  a 
sum  equal  to  ten  times  the  amount  paid  for  transmission,  and  that 
no  claim  for  damages  shall  be  valid  unless  presented  in  writing  within 
thirty  days  after  sending  the  message. 

**  The  company  will  be  responsible  to  the  limit  of  its  lines  only,  for 
messages  destined  beyond,  but  will  act  as  sender's  agent  to  deliver 
the  message  to  connecting  companies  or  carriers,  if  desired,  without 
charge  and  without  liability." 

Defendant  moved  for  a  non-suit.  The  motion  was  over* 
ruled.  The  jury  found  for  the  plaintiff  (451.08,  with  in- 
terest. Defendant  moved  for  a  new  trial,  on  the  following 
grounds : 

(1.)  Beeause  the  court  erredin  overruling  the  demarrsr 
to  the  declaration. 

(2.)  Because  the  court  allowed  the  telegiams  delivered 
by  the  plaintiff  to  the  defendant  for  transmission  to  go  to 
the  jury  as  evidence,  over  the  objection  of  the  defendant 
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that  the  telegrams  were  at  variance  with  and  materially 
differed  from  the  telegrams  set  out  in  plaintifPs  declaration. 
(3.)  Because  the  court  allowed  the  plaintiff, over  objec- 
tion of  defendant,  to  amend  his  declaration,  by  inserting 
therein  the  printed  matter  of  the  original  messages,,  the 
neigligent  transmission  of  which  was  the  ground  of  plain- 
tiff's action. 

(4.)  Because  the  court  overruled  the  demurrer  to  the 
declaration  as  amended. 

(5.)  Because  the  court  overruled  the  motion  for  a  non- 
suit. 

(6.)  Because  the  court  charged  as  follows:  ^< I  charge 
yon  that  the  telegraph  company  was,  in  undertaking  to 
deliver  these  messages  for  a  valuable  consideration,  the 
agent  of  Mr.  Shotter,  and  as  his  agent  delivered  the  dis^ 
patches.  If  the  company  was  known  to  be  his  agent  for 
delivering  messages  to  the  parties  receiving  them,  and 
the  parties  receiving  them  knew  that  it  was  a  telegraph 
company  receiving  and  delivering  messages  for  the  public 
for  a  pecuniary  consideration,  then  they  had  the  right  to 
consider  the  company  as  Shotter's  agent,  and  the  messages 
aa  delivered  would  bind  Mr.  Shotter.^' 

(7.)  Because  the  court  charged  the  jury  as  follows :  "If 
the  offers  received  from  the  agent  (meaning  the  telegraph 
company),  were  60  cents  and  54  cents,  and  no  circumstan- 
oee  about  them  to  put  an  ordinary  business  man  on  notice 
of  fraud  or  bad  faith,  and  if  they  relied  on  and  accepted 
these  offers,  Mr.  Shotter  was  bound  by  their  acceptance, 
and  when  he  sent  the  goods  and  ascertained  that  this  state 
of  facts  existed,  he  was  bound  to  let  them  have  the  prop- 
erty at  the  price  he  had  agreed  to  let  them  have  it  at, 
through  his  agent.'' 

(8.)  Because  the  court  charged  the  jury  as  follows :    "If 
yon  find  that  the  sales  were  made  at  the  rates  the  tele- 
graph company  gave,  the  difference  between  them  and  the 
priee  which  was  offered  is  the  measure  of  damages  in  the 
V  71-49 
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case,  and  if  proved  to  your  satisfaction,  may  be  recovered." 

(9.)  Because  tho  court  erred  in  not  charging  the  jury 
as  follows :  ^^That  under  the  statement  of  facts  (that  is, 
the  statement  of  facts  set  up  in  the  charge),  by  reason  of 
the  mutual  mistake  of  the  plaintiff  and  DeGolyer  &  Bro. 
and  A.  Burdsal,  respectively,  as  to  the  price,  there  was  no 
valid  and  binding  contract  of  sale  between  the  parties, 
and  that  the  plaintiff  was  not  bound  in  law  to  complete 
the  same,  and  thereby  let  his  property  go  for  a  less  price 
than  he  agreed  to  take ;  or  if  the  plaintiff  voluntarily  com- 
pleted said  contract,  he  could  not  hold  the  defendant  lia- 
ble for  any  additional  loss  or  damage  increased  thereby. 
That  where  an  order  or  offer  is  sent  by  telegram,  the  tele- 
graph company  is  only  the  agent  to  transmit  the  message 
in  the  terms  in  which  it  is  delivered  to  it,  and.  the  sender 
is  not  responsible  for  the  mistake  of  the  telegraph  clerk." 

(10.)  Because  the  court  erred  in  not  charging,  under 
said  statement  of  facts,  as  follows :  That  both  the  title  to 
and  possession  of  the  turpentine  remained  with  the  plain- 
tiff until  the  payment  of  the  drafts  attached  to  the  bills  of 
lading. 

(11.)  Because  the  verdict  is  contrarjr  to  the  evidence, 
and  without  evidence  to  support  it. 

(12.)  Because  the  court  charged  as  follows:  "The  ef- 
fect of  these  limitations  is  that  the  company  says  it  will 
send  night  messages  at  reduced  rates,  but  will  not  be  re- 
sponsible for  errors  unless  the  message  is  repeated,  for 
which  extra  compensation  is  charged.  When  a  person 
undertakes  to  do  a  thing,  he  undertakes  to  do  that  thing 
correctly,  and  notwithstanding  anything  the  telegraph 
company  may  have  put  upon  its  printed  forms,  it  is  respon- 
sible for  any  error  or  mistake  which  occurs,  by  the  negli- 
gence or  default  of  its  employes.  And  I  charge  yon  in  the 
language  of  the  Supreme  Court — " 

[Here  the  court  read  from  the  case  of  7%e  Westim 
Union  Telegraph  Company  vs.  Blanchard^  WiUiami  <t 
Co.,  the  first,  second  and  third  head  notes,  68  Oa.j  299.] 
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**Perhaps  the  telegraph  company  may  have  the  right  to 
say  they  will  charge  you  so  much  for  the  message,  and 
make  the  prices  sufficient  to  make  the  transmission 
accurate;  but  they  cannot  undertake  to  say,  we  will 
deliver  your  message  at  such  and  such  a  price,  but  we  will 
not  insure  accuracy  without  we  repeat,  and  if  we  repeat 
we  will  charge  you  an  extra  price. 

*^Qentlemen,  my  attention  is  called  to  the  fact  that  the 
decision  I  have  just  read  is  in  regard  to  day  messages.  No 
limitation  which  a  company  may  put  in  its  messages  will 
relieve  it  from  the  gross  negligence  of  its  employes.  Now. 
what  is  gross  negligence  ?  Itissuchas  would  not  be  com- 
mitted by  a  person  of  average  prudence  and  care,  and  it  is 
for  you  to  determine  whether  it  would  be  gross  negligence 
for  them  to  make  such  mistakes  as  are  alleged  in  the  de- 
claration/' 

The  motioDi  waa  overruled,  and  defendant  excepted. 

Cha&ltoh  &  Hackall,  for  plaintiff  in  error. 
Lawtost  &  Cunningham,  for  defendant. 

Jackson,  Chief  Justice. 

This  action  was  brought  by  Shotter  &  Co.  against  the 
Western  Union  Telegraph  Company,  to  recover  damages 
for  losses  occasioned  by  errors  of  the  company  in  the 
transmission  "of  messages,  whereby  the  plaintiffs  were 
made  to  offer  to  certain  parties  in  Chicago  and  Indianap- 
olis car  loads  of  turpentine  at  a  much  lower  figure  than 
the  sum  intended  to  be  offered,  which  offer,  thus  by  pal- 
pable error  sent,  was  accepted ;  the  plaintiffs  were  bound 
by  the  offer,  and  furnished  the  turpentine  at  the  lower 
price,  and  were  thus  damaged  to  the  amount  of  difference 
between  the  lower  price  received  and  the  higher  price 
which  the  turpentine  was  worth.  Under  the  charge  of 
the  court,  the  jury  returned  a  verdict  giving  damages  to 
the  extent  of  tiie  difference  between  the  price  actually 
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sent  by  the  company  and  that  written  and  delivered  to 
the  company  by  the  plaintiffs  to  be  sent.  A  motion  was 
made  for  a  new  trial  on  various  grounds  therein  alleged, 
and  the  denial  of  that  motion  on  those  grounds  is  the  error 
assigned. 

1.  A  telegraph  company  is  responsible  for  the  gross 
negligence  of  its  agents  in  transmitting  messages,  in  dam- 
ages, to  the  party  injured  thereby,  and  the  court  did  not 
err  in  overruling  the  demurrer.    68  (?a.,  433 ;  68  //;.,  300. 

2.  An  amendment  correcting  the  error  in  language  of 
the  telegram  set  out  in  the  declaration,  or  in  figures  iind 
conditions  thereon;  was  properly  allowed,  so  as  to  cover 
the  objection  to  admissibility  of  the  telegrams  as  set  out. 
When  amended,  the  objection  was  gone.  Our  amendatoij 
statutes  are  very  broad.  Code,  §3479.  No  new  cause  of 
action  was  set  out,  and  the  amendment  was  really  hardly 
material,  except  technically  to  harmonize  the  allegata  and 
probata. 

3.  It  is  wholly  immaterial  what  condition  it  put  upon  itfi 
printed  heading 'of  messages,  so  far  as  its  liability  for  neg- 
ligence is  concerned.  It  is  bound  to  discharge  its  duty  to 
the  public  with  skill  and  diligence,^  and  to  be  accurate  in 
the  discharge  of  such  duty,  even  if  to  repeat  the  message 
be  necessary  to  insure  accuracy.  68  Oa.^  300.  In  the  case 
at  bar  it  was  guilty  of  the  very  grossest  negligence.  It 
made  a  palpable  and  material  mistake  in  two  telegrams 
sent  by  the  plaintiffs  the  same  night ;  in  one  of  which  it 
made  "  sixty -four"  read  "fifty -four,"  and  in  the  other  it 
made  "sixty-four"  read  "sixty,"  thus  leaving  out  one  word, 
though  charging  for  ten,  and  sending  but  nine  words. 
That  the  defendant  is  liable  for  damages,  under  the  de- 
cisions of  this  court,  needs  no  argument,  and  that  it  cannot 
defend  by  an  effort  to  limit  that  liability  at  the  expense  of 
the  diligence  which  public  policy  demands,  is  as  little 
subject  to  cavil  or  question. 

4.  What,  tlien,  is  the  measure  of  the  damages  to  which 
the  plaintiffs  are  entitled  for  this  gross  negligence  I 
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The   answer  is,  just  what  the  plaintiff  lost  thereby. 
What  did  the  plaintiff  lose  ?   We  do  not  see  that  he  lost 
the  difference  between  what  he  actnally  took  from  his 
correspondents  in  Chicago  and  Indianapolis  and  what  he 
really  had  intended  to  offer  the  turpentine  to  them  at,  be- 
cause there  is  no  evidence  that  they  would  have  given  him 
what  he  had  intended  to  offer  it  at,  and  would  have  offered 
it  at  but  for  the  gross  negligence  of  the  company.    The 
measure  of  damages  is  the  difference  between  what  he 
took  from  the  correspondents  at  Chicago  and  Indianapolis 
and  what  he  could  have  got  at  the  time  the  erroneous  dis 
patch  was  delivered,  from  them  or  from  any  other  pur- 
chaser  in  Chicago  and  Indianapolis;  or  in  other  words^ 
the  difference  between  what  he  took  from  them  and  the 
market  price  at  that  time  in  Chicago  and  Indianapolis, 
together  with  the  toll  for  sending  the  dispatches  and  the 
cost  of  exchange.    It  is  presumed  he  could  have  got  the 
market  price  in  those  cities,  and  as,  by  reason  of  this  mis- 
take, he  settled  with  his  correspondents  at  what  the  erro- 
neous telegram  offered  to  sell  the  turpentine  to  them,  we 
think  that  the  company  is  liable  for  the  difference  between 
the  sum  at  which  he  did  settle  and  the  market  price  of  the 
turpentine  in  those  cities. 

5.  But  the  plaintiff  in  error  raises  the  question  that  the 
defendant  in  error,  plaintiff  below,  was  not  obliged  to  let 
the  turpentine  go  at  that  price ;  that  he  was  not  bound  by 
the  mistake  of  the  telegraph  operators,  and  voluntarily 
let  the  turpentine  go  too  low.  Whether  the  telegraphic 
operator  be  the  agent  of  the  sender  of  a  dispatch,  so  as  to 
bind  him,  is  a  debatable  question  in  the  courts,  the  En- 
glish authorities  being  to  the  effect  that  he  is  not;  and  the 
American  mainly  that  he  is.  We  agree  with  the  Ameri- 
can doctrine,  at  least  to  the  extent  that  commercial  trans- 
actions being  now  conducted  to  so  great  an  extent  through 
the  telegraph,  a  merchant  would  lose  business  and  credit 
if  he  did  not  settle  in  accordance  with  the  offer  actually 
made,  though  by  mistake  of  the  agency  he  used  to  convey  it, 
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and  when  he  does  so  settle  in  good  faith,  and  is  induced 
to  do  so  by  the  negligence  of  the  telegraphic  company, 
through  its  servants,  that  company  should  respond  to  him  in 
damages,  whether  absolutely  bound  by  his  contractor  not; 
and  that  the  measure  of  his  recovery  from  the  company 
should  be  as  stated  above. 

The  English  authorities  seem  to  rest  on  the  connection 
of  the  telegraphic  lines  there  with  the  post-office,  and  to  go 
on  the  principle  that  the  government  is  not  responsible 
for  the  negligence  of  a  clerk.  See  note  to  Verdin  Broth- 
ers V8  Robertson,  Allen's  Tel.  Oases,  697-699,  and  Henkel 
vso  Pope,  yj.,  456,  457,  note.  And  as  in  this  country  the 
company  is  a  private  corporation,  acting  as  a  bailee  or 
agent  or  carrier,  to  transmit  offers  to  sell  and  answers  to 
buy,  it  would  seem  that  both  sides  of  the  water  may  be 
held  not  to  collide  in  their  judgment  on  the  law. 

For  American  authorities,  see  Allen's  Tel.  Cases,  157, 
330,  699,  note ;  40  Wis.,  431. 

For  English  authorities,  see  Allen's  Tel.  Cases,  567^69^- 

For  summary  of  cases  bearing  on  measure  of  damages, 
see  27  Am.  R,  485 ;  Allen's  Tel.  Cases,  653  to  663,  in  a 
note  to  Baldwin  vs.  U.  S.  Tel,  Co. 

Inasmuch  as  the  court  charged  the  jury  that  the  meas- 
ure of  damages  in  the  case  was  "  the  difference  between 
the  rates  which  the  telegraph  company  gave  and  the  price 
which  was  offered,"  evidently  by  the  seller,  and  there  is 
no  evidence  that  the  purchasers  at  Chicago  and  Indianap- 
olis would  have  given  the  price  offered,  or  what  was  the 
market  value  or  price  at  the  time,  either  at  Chicago  or  In- 
dianapolis, and  the  jury  found  according  to  that  charge, 
and  as  we  hold  that  the  measure  of  damages  is  the  differ- 
ence between  the  price  offered  by  the  error  of  the  tele- 
gram and  the  market  value  at  those  points;  that  is,  what 
the  seller  could  have  got  there,  we  are  constrained  to 
grant  a  new  trial,  on  the  error  in  resp^t  to  the  measaie 
of  damages  alone. 

Judgment  reversed. 
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Adaib  et  al.  vs.  Davis. 

A  voluntary  Bettlement  by  a  hnsband  on  his  wife,  not  recorded  within 
tliree  months  from  its  date,  has  no  force  against  a  purchaser  who 
l>ecomes  snch  before  the  actual  recording  of  the  same,  bona  fide, 
and  without  notice,  but  it  takes  precedence  of  a  deed  for  value 
made  after  its  actual  record. 
Fel^raary  9, 1884. 

Susband  and  Wife.  Title.  Registration.  Notice.  Be- 
fore £.  N.  BroyleSt  Esq.,  Judge  pro  hac  vice.  Fulton 
County.     At  Chambers.    February  19, 1883. 

Mrs.  Mary  A.  Davis  filed  her  bUl  against  George  W. 
Adair,  the  Cincinnati  and  Georgia  Railroad,  and  others 
claiming  a  one-ninth  interest  in  a  certain  lot,  with  the  im- 
provements thereon,  and  alleging  that  the  railroad  com- 
pany had  purchased  it  and  were  proceeding  to  tear  down 
the  residence  thereon.  The  prayer  was  for  injunction, 
and  for  a  sale  of  the  property,  and  payment  to  her  of  her 
interest  in  the  proceeds. 

The  railroad  company  denied  her  title,  charged  that  the 
deed  under  which  she  claimed  was  obtained  from  her  hus- 
band by  fraud,  and  that  she  was  a  mere  volunteer,  and  the 
company  was  a  honafide  purcha^r  without  notice. 

The  deed  under  which  Mrs.  Davis  claimed  was  made  to 
her  by  her  husband.  It  was  dated  January  10,  1874,  and 
recorded  July  14,  1874.  The  deed  from  Davis  under 
which  the  company  claimed  was  dated  September  13, 1881. 
Mrs.  Davis  testified  that  she  paid  her  husband  for  the 
deed,  and  was  in  possession.  Defendants  insisted  that  this 
was  not  true,  and  that  she  had  no  money  to  pay  with,  and 
never  asserted  any  acts  of  ownership. 

The  court  charged,  in  effect,  that  if  the  deed  was  with- 
out fraud,  and  the  grantor  was  of  sound  mind,  it  made  no 
difference  whether  the  deed  was  for  value  or  voluntary; 
and  that  if  it  was  voluntary,  but  was  recorded  before  the 
purchase  by  the  railroad,  it  would  be  notice  to  the  com- 
pany.   It  was  agreed  that  a  money  verdict  might  be  found; 
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if  the  jury  found  for  the  complainant.  They  foun<1  for 
complainant  $464.45  Defendant?  moved  for  a  new  tria! 
on  several  grounds,  the  controlling  one  being  the  giving  of 
the  charge  above  stated.  The  motion  was  overruled,  and 
defendants  excepted. 

John  Collier;    Mynatt  &  Howell,  for   plaintiffs  in 
error. 

T.  P.  Westmoreland,  for  defendants. 

Jackson,  Chief  Justice. 

The  question  on  which  this  case  turns  is,  does  a  volun- 
tary settlement  by  a  husband  on  his  wife,  recorded  not 
within  three  months  from  date,  as  prescribed  by  statute 
(Code  §1778),  but  actually  recorded  before  a  deed  to  a  pur 
chaser  for  value  by  the  husband,  take  or  prevail,  in  prefer 
ence  to  the  deed  for  value  ?  It  seems  to  us  that  the  statute 
itself  answers  the  question  in  favor  of  the  voluntary  settle- 
ment of  the  husband.  It  declares  that,  on  failure  to  re. 
cord  within  three  months,  "  such  contract  or  settlement 
shall  not  be  of  any  force  or  effect  against  a  purchaser  or 
creditor  or  surety,  who,  bona  fide  and  without  notice,  may 
become  such  before  the  actual  recording  of  the  same."  It 
is  the  actual  recording  before  the  purchase  that  makes  the 
settlement  valid  against  the  purchase.  It  is  on  the  groand 
doubtless,  that  such  actual  recording  is  in  contemplation 
of  law  actual  notice  to  the  purchaser,  and  he  is  charged 
with  that  notice.  And  such  seem  to  be  the  rulings  of 
this  court.     25  Oa,,  276 ;  29  iJ.,  405 ;  20  /J.,  210. 

Judgment  affirmed. 
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Bailey  vs.  Boss,  administrator,  et  al. 

fHmJK  JuaCloe,  being  dlsqQAllfled,  Jadm  Hutchlns,  of  the  Western  Circuit,  presided 

xnnls  stead.] 

1.  T^hen  this  case  was^here  before  (68  Oa.,  735),  it  vas  ruled  that 
there  was  no  equity  in  the  bill  in  respect  to  the  effort  to  stop  the 
sale  of  the  land»  the  ordinary  having  regularly  granted  an  order 
tberefor  in  his  court,  and  no  ground  for  equitable  interference  with 
liis  judgment  being  alleged. 

2.  It  was  also  decided  that  the  existence  of  the  cross-bill  filed  by  John 
T.  and  Edgar  G.  Bailey  threw  no  such  cloud  over  the  title  to  the 
land  as  to  authorize  the  interposition  of  a  court  of  equity,  or  to 
authorize  a  claim  by  complainant  for  his  commissions  as  executor 
of  John  Bailey's  estate. 

3.  It  was  further  ruled  that  the  fact  that  the  clerk  of  the  superior 
court  was  the  administrator,  and  had  given  no  bond  as  such,  was 
no  ground  for  equitable  interference. 

4.  The  executor  of  John  Bailey  in  this  case  was  not  entitled  to  pro- 

ceed to  collect  his  commissions,  as  such,  out  of  the  estate  of  James 
B.  Bailey.  The  demand  is  based  on  services  rendered  in  1857, 
and  is  stale ;  and  further,  it  is  an  effort  to  make  one  estate  pay 
commissions  due  by  another,  wliich  cannot  be  done.  It  is  sought 
to  make  the  commissions  attach  to  the  land,  because  it  was  the 
portion  which  fell  to  James  B.  Bailey  out  of  John  Bailey's  estate 
on  division,  by  asreement  of  parties,  wherein  the  complainant  gave 
up  those  commissions,  provided  there  was  no  litigation  about  it. 
The  claim  rests  on  the  cross- bills,  which  have  been  held  without 
equity, 
(a.)  The  court  was  right  in  dismissing  the  bill  on  the  ground  that  the 
claim  was  a  stale  demand,  and  that  there  was  no  equity  in  the  bill. 

Korember  6, 1883. 

Res  ddjudicata.  Administrators  and  Executors.  Equity. 
Before  Judge  SiMMOKS.  Bibb  Superior  Court.  April  Term, 
1883. 

« 

Henry  M.  Bailey  filed  his  bill  against  Albert  B.  Ross, 
administrator  of  James  B.  Bailey,  et  al.^  alleging,  in  brief, 
as  follows:  In  1854  John  Bailey  died  testate,  leaving 
Henry  M.  Bailey  as  his  executor.  Some  time  after  his 
death,  his  legatees,  being  of  full  age,  determined  not  to 
carry  out  the  will  in  the  manner  prescribed.    The  widow 
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elected  to  take  dower ;  it  was  set  apart  to  her,  and  she 
remained  in  possession  until  her  death  in  1873.    AH  of 
the  parties,  in  August,  1857,  agreed  upon  a  Bale  of  the 
property  and  division  of  the  proceeds.    This  was  had,  and 
the  distributees  receipted  to  Bailey,  the  managing  execu- 
tor, for  their  shares,  and  released  him  from  all  liability  to 
them  as  executor.    In  consideration  of  this  amicable  set- 
tlement, and  in  consideration  that  there  should  be  no 
litigation  touching  it  "  in  any  respect  whatever  or  on  ac- 
count thereof,"  he  "consented  to,  and  did  release  and  give 
up"  all  the  commission  to  which  he  was  entitled  under  the 
law,  amounting  to  $1,455.00.    This  went  into  the  general 
fund  instead  of  being  paid  to  him  alone.     The  reversion 
in  the  lands  in  which  the  dower  was  taken  was  sold, 
and  bid  in  by  one  Harris,  a  son-in-law  of  testator, 
for  the  benefit  of  himself  and  the  three  sons  of  testator, 
Henry  M.,  James  B.  and  Robert  N,  Bailey.     Under  the 
sale  and  distribution,  James  B.  Bailey  received  certain 
other  lands  and  one-fourth  interest  in  the  dower  land. 
Robert  N.  Bailey  died,  and  Henry  M.  Bailey  administered 
on  his  estate.    His  one-fourth  interest  in  the  dower  land 
was  sold  and  bought  by  the  other  three  then  in  life,  viz.: 
Henry  M,,  James  B.  and  Mrs.  Harris  (a  sister),  and  his 
estate  was  fully  accounted  for.    After  the  death  of  the 
widow  of  John  Bailey,  the  testator,  those  three  divided  the 
dower  lands  among  them.    In  1880,  James  B.  died,  and 
A.  B.  Ross,  cleik  of  the  superior  court,  was  appointed  ad- 
ministrator, without  bond,  obtained  an  order  to  sell  the 
land  of  the  estate,  and  was  proceeding  so  to  do,  although 
such  sale  was  not  necessary,  and  complainant  desired  his 
share  in  kind.    John  T.  and  Edgar  C,  children  of  R  N. 
Bailey,  have  set  up  a  claim  to  a  one-fourth  of  the  dower 
lands  now  in  possession  of  complainant,  Mrs.  Harris  and 
Ross,  administrator  of  James  B.,  and  thus  cast  a  cloud  on 
the  title  thereof.     This  claim  was  set  up  by  cross-bill  to 
a  bill  filed  by  this  complainant  and  Mrs.  Harris,  claiming 
that  the  lauds  of  which  James  B.  died  in  possession  did 
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not  belong  to  him  absolutely,  but  passed  to  the  surviving 
children,  under  the  will  of  their  father. 

Complainant  insisted  that,  inasmuch  as  the  condition  on 
w^hich  he  released  his  fees  had  been  broken,  and  litigation 
had  arisen  about  the  property,  and  John  T.  and  Edgar  C. 
vrere  asserting  a  claim  to  it  (and  also  certain  members  of 
the  family  spoken  of  as  "the  Johnsons"),  he  was  enti- 
tled to  his  commissions,  with  interest  from  August  4th, 
1857;  that  they  were  a  proper  charge  on  the  lands  in  the 
hands  of  the  administrator  of  James  B.  Bailey,  being  the 
identical  lands  which  were  the  subject  of  the  adjustment  be- 
tween the  parties  in  interest,  as  above  stated,  and  in  which 
all  the  parties  are  equally  interested,  and  which  are  liable 
to  the  payment  of  the  debt  before  distribution.  The 
prayers  were  for  injunction  to  prevent  the  sale  by  Boss, 
administrator,  and  that  the  land  be  charged  with  the  com- 
misssions  of  complainant,  the  amount  to  be  proi>ortioned 
among  the  distributees,  in  proportion  to  the  shares  to  be 
received  by  them. 

The  case  was  before  the  Supreme  Court  on  the  applica- 
tion for  injunction,  and  will  be  found  reported  in  68  Oa.y 
735. 

On  demurrer  the  bill  was  dismissed,  on  the  grounds  that 
there  was  no  equity  in  it,  and  that  it.  set  up  a  stale  demand 
which  was  barred  by  the  statute  of  limitations.  Com- 
plainant excepted. 

For  the  rulings  of  the  Supreme  Court  on  different 
branches  of  this  litigation,  see  SG  Ga.^  354 ;  68  7i.,  823, 
735. 

Lyons  &  Gresham*  W.  Dessau,  for  plaintiff  in  error. 

L.  N.  Whittle;  Hill  &  Harris;  Gustin  &  Hall; 
BiLLUPS  &  Hardeman,  for  defendants. 

Jackson,  Chief  Justice. 

1  When  this  case  was  before  this  court  before,  on  the  ap- 
plication for  an  injunction,  reported  in  68  Oa.j  735,  it  was 
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ruled  that  there  was  no  equity  in  the  bill  in  respect  to  the 
effort  to  stop  the  sale  of  the  land,  the  ordinary  having  reg- 
ularly, in  his  court,  granted  an  order  therefor,  and  no 
ground  of  equitable  interference  with  the  judgment  of 
that  court  being  alleged  in  the  bill. 

2.  It  was  also  then  decided  that  the  existence  of  the 
cross-bill  filed  by  John  T.  and  Edgar  C.  Bailey  threw  no 
such  cloud  over  the  title  to  the  land  as  to  authorize  the  in- 
terposition of  a  court  of  equity,  or  to  authorize  a  claim  by 
complainant  for  his  commissions  as  executor  of  John  Bai- 
ley's estate,  especially  as  the  court  then  say,  when  "it  is 
judicially  known  to  this  court  •  •  •  that  a  decision 
of  this  court  at  this  term  in  this  case  disposes  of  that  bill." 
See  last  paragraph  of  the  opinion  on  page  738,  and  judg- 
ment on  the  cross-bill  in  68  (?a.,  p.  823. 

3.  So,  also,  it  was  ruled  then  that  the  fact  that  the  clerk 
of  the  superior  court  was  the  administrator,  and  had  given 
no  bond  as  such,  was  no  ground  for  equitable  interfer- 
ence. 

4.  This  leaves  the  naked  question,  is  complainant  enti- 
tled to  proceed  for  his  commissions,  as  executor  of  the  es- 
tate of  John  Bailey,  out  of  the  estate  of  James  6.  Bailey, 
one  of  his  heirs,  on  the  grounds  set  out  in  this  bill  ? 

"We  do  not  think  that  he  can.  The  claim  for  those  com- 
missions is  based  on  services  rendered  in  1857.  It  is  a 
stale  demand,  and  equity  will  not  help  it  for  that  reason. 

It  is  an  effort  to  make  one  estate  pay  commissions  dae 
by  another,  and  there  is  neither  law  nor  equity  in  that. 
It  seeks  to  attach  the  commissions  to  the  land  of  this  es- 
tate, because  it  was  the  portion  which  fell  to  James  B. 
Bailey  out  of  John  Bailey's  estate  on  division,  by  agree- 
ment of  parties,  wherein  the  complainant  gave  up  those 
commissions,  provided  there  was  no  litigation  about  it; 
and  it  rests  solely  upon  the  cross-bill  filed  by  two  of  the 
descendants  of  one  of  those  who  divided  the  estate  of  John 
Bailey  and  got  his  share ;  which  cross-bill,  it  will  be  seen. 
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in  the  cases  in  68  Ga,  pp.  735  and  823,  has  been  dismissed 
as  without  equity. 

The  result  must  be  that  the  court  below  was  right  to 
dismiss  the  bill  on  the  ground  that  the  claim  was  a  stale 
demand,  and  that  there  is  no  equity  in  the  claim. 

Judgment  affirmed. 


O'Kelly  et  at  vs.  Felker. 

1.  The  verdict  is  amply  upheld  by  the  evidence. 

(a.)  The  presumption  of  death  arising  from  the  absence  of  a  persoA 
who  has  not  been  seen  or  heard  from  in  more  than  seven  years, 
was  rebutted  where  it  was  shown  that  he  had  been  seen,  that 
there  were  rnmors  as  to  his  whereabouts,  and  that  he  left  when  a 
warrant  had  been  issued  for  him,  a  woman  of  bad  repute  leaving 
about  the  same  time. 

2.  Tbe  verdict  is  supported  without  the  testimony  of  the  witness  who 
subsequently  stated  that  he  had  made  a  mistake. 

(a.)  Jurors  cannot  impeach  their  finding.  Could  they  do  so,  it  does 
not  appear  that  the  evidence  of  the  mistaken  witness  controlled 
the  verdict. 

(&.)  Besides,  diligence  was  not  used  in  discovering  the  mistake  before 
the  verdict. 

(c.)  As  a  rule,  that  a  witness,  subsequently  to  the  trial  of  a  case, 
states  that  he  made  a  mistake  in  his  testimony,  will  not  cause  a 
new  trial.  A  new  trial  will  not  be  granted  except  in  extraordinary 
ca^es,  as  in  15  Oa.,  550,  and  lb.,  635. 

September  11, 188S. 

Verdict.  Presumptions.  New  Trial.  Jurors.  Mistake. 
Before  Judge  Hutchins.  Walton  Superior  Court.  Feb- 
ruaiy  Term,  1883. 

On  December  3, 1879,  Felker  caused  a  summons  of  gar- 
nishment to  be  served  on  Lester,  administrator  of  Benja- 
min O'Kelly,  deceased,  founded  on  a  judgmsnt  against 
Benjamin  M.  O'Kelly.  The  claim  was  based  on  the  idea 
that  Benjamin  M.  O'Kelly  was  an  heir  of  the  garnishee's 
intestate,  and  was  served  to  catch  whatever  amount  might 
be  going  from  the  administrator  to  the  heir.    The  gar- 
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nishee  answered  that  he  was  informed  and  believed  that 
Benjamin  M.  O'Kelly  had  died  before  Bei^jamin  O'Kellyj 
and  was  not.  therefore,  an  heir  of  the  latter ;  that  Bepja- 
min  O^Kelly  died  in  1879,  and  Benjamin  M.  O'Kelly  had 
been  absent  and  not  heard  from  since  1869 — ^more  than 
seven  years  before  the  death  of  the  intestate.  This  an- 
swer was  traversed. 

On  the  trial,  the  evidence  showed,  in  brief,  as  follows: 
Benjamin  M.  O'Kelly  was  under  indictment,  and  stayed 
away  from  home,  but  occasionally  returned  to  see  his  fam- 
ily. In  1869  he  left ;  did  not  again  return,  and  his  family 
and  neighbors  have  heard  no  more  from  him  since.  There 
was  a  rumor  that  he  had  left  with  a  woman  of  bad  repute; 
another  woman  of  bad  character  started  a  rumor  that  he 
was  living  in  Alabama. 

Moore,  a  witness  for  plaintiff,  testified  that  he  knew 
O'Kelly ;  saw  him  in  1875,  and  the  latter  said  that  he  was 
going  to  his  home  in  Alabama.  The  witness  described 
O'Kelly.  The  son  and  son-in-law  of  O'Keliy  testified  that 
that  description  was  not  like  him,  and  the  son  stated  that 
it  corresponded  with  the  description  of  one  Joe  O'Kelly. 

•Pierce,  a  witness  for  the  plaintiff,  testified  that  he  had 
sold  Benjamin  M.  O'Kelly  goods  in  Rockdale  county  six 
or  seven  years  since,  including  bagging  and  ties. 

The  jury  found  for  the  plaintiff.  Defendant  moved  for 
a  new  trial,  on  the  following  grounds : 

(1.)  Because  the  verdict  is  contrary  to  law  and  evi- 
dence. 

(2.)  Because  of  newly  discovered  evidence.  [This  con- 
sisted of  a  statement  by  the  witness,  Pierce,  that  he  was 
mistaken  in  testifying  that  Benjamin  M.  O'Kelly  bought 
bagging  and  ties  from  him ;  that  he  had  reference  to  another 
man  named  Benjamin  O'Kelly,  This  ground  was  support- 
ed by  the  affidavit  of  Pierce  and  of  counsel  for  the  gar- 
nishee, the  latter  stating  his  ignorance  of  the  testimony 
until  after  the  trial;  also  by  affidavits  of  the  admin- 
istrator and  otherS|  stating  that  they  were  surprised  at 
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hearing  the  testimony  of  Pierce,  and  were  ignorant  of 
the  mistake  until  after  the  trial.  Affidavits  of  two  jurors 
^veere  also  introduced  to  the  effect  that  the  testimony  of 
Pierce  had  weight  with  them  in  coming  to  a  conclusion, 
one  Baying  that  it  had  a  controlling  influence  on  him. 
A  counter-affidavit  of  another  juror  was  introduced  to 
shovir  that  the  verdict  was  reached  without  relying  on  the 
testimony  of  Pierce.] 

The  motion  was  overruled,  and  the  garnishee  excepted. 

A.  L.  MrrcBBLL,  by  Hab&ison  &  Peeples;  C.  H.  Brand, 
for  plaintiffs  in  error. 

H.  D.  McDaniel  ;  J.  A.  Felkbr  ;  W.  J.  Ray,  for  defend- 
ant. 

Jackson,  Chief  Justice. 

1.  Excluding  the  testimony  of  the  witness  who  made  affi- 
davit that  he  was  mistaken  in  the  O'Kelly  referred  to  in 
his  interrogatories,  and  had  testified  in  reference  to  another 
man  as  having  been  in  life  within  seven  years  of  the  intes- 
tate's death,  there  is  evidence  to  support  the  verdict.  The 
credibility  of  witnesses  and  weight  of  testimony  are  mat- 
ters for  the  jury ;  and  the  single  question  with  this  court, 
when  the  presiding  judge  approves  their  finding,  is,  does 
the  evidence  support,  or  rather,  is  there  enough  in  the  evi- 
dence to  support  it? 

We  think  that  there  is.  It  was  much  a  matter  of  who 
should  be  credited,  and  the  witnesses  for  the  defendant  in 
error  were  disinterested,  while  for  the  plaintiff  in  error  all 
the  three  are  closely  related  to  the  defendant  xxvfi.fa.^  and 
two  of  the  three  will  get  the  property  left  by  the  intestate, 
or  part  of  it,  as  heirs  at  law,  if  the  defendant  in  execution 
was  dead  at  the  time  the  intestate  died.  When  they  tes- 
tify, therefore,  to  his  long  absence,  they  testify  \jo  their 
interest,  to  show  the  legal  presumption  of  his  death,  and 
their  heirship  in  his  place.    Moore,  one  of  the  witnesses, 
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swears  positively  to  having  seen  the  defendant  in  fi-fa. 
repeatedly  in  Rockdale  county,  within  seven  years,  and 
his  evidence  is  uncontradicted  and  unimpeached.  In  ad- 
dition to  this,  the  witnesses  for  plaintiff  in  error,  interested 
as  they  were,  swear,  one  or  more  of  them,  to  the  effect  that 
the  defendant  in  fi,  fa.  left  because  a  warrant  was  out 
against  him  for  some  crime  or  misdemeanor,  and  that  about 
the  time  he  left  a  woman  of  bad  repute  left  with  him,  and 
that  they  had  heard  a  rumor,  originating  with  another  bad 
woman,  that  he  was  living  with  her  in  Alabama;  and 
Moore  swears  that,  when  he  saw  him  in  Rockdale,  he  asked 
him  where  he  was  going,  being  on  horseback,  and  he  re- 
plied, to  Alabama,  where  he  then  lived. 

So  that  on  the  solitary  issue  made  and  tried,  to-wit,  was 
Beiyamin  M.  O'Kelly  alive  when  Bepjamin  O'Kelly  died^ 
on  the  one  side  is  the  testimony  of  one  witness  wboUj 
disinterested,  who  saw  and  talked  with  him  within  seven 
years,  the  fact  that  he  left,  fleeing  from  a  warrant,  and  the 
rumor  that  he  left  with  a  disreputable  woman,  and  was  liv- 
ing with  her  in  Alabama ;  and  on  the  ocher  is  the  fact, 
sworn  to  by  two  witnesses  interested  to  show  his  death,  that 
they  had  not  heard  from  him  since  1869,  something  over 
seven  years  before  the  death  of  the  intestate.  So  that,  ex- 
cluding entirely  the  evidence  of  Pierce,  who  made  affidavit 
that  he  was  mistaken  in  the  O'Kelly  about  whom  he  swore, 
it  being  Benjamin,  and  not  Benjamin  M.  0'Kel]y,the  evi- 
dence is  overwhelming,  that  defendant  infi.fa.  had  been 
seen  and  heard  from  within  seven  years ;  and  the  presump- 
tion of  his  death  was  rebutted  by  sight  of  him,  rumors  about 
him,  a  warrant  out  for  him,  and  a  woman  leaving  with 
him,  so  as  to  alienate  him  from  the  old  wife  and  children, 
and  the  old  home.    1  Kelly^  538 ;  39  Oa,^  509. 

2.  In  respect  to  the  ground  of  the  mistake  of  the  wit- 
ness, Pierce,  it  is  enough  to  say  that  the  evidence  is  saffi- 
cient  without  his  evidence;  and  that  even  if  jurors  could 
impeach  their  verdict,  which  they  cannot  do,  one  of  the 
three  swears  that  it  would  have  made  no  difference  at  aU 
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wilh  him,  another  strikes  out  a  good  deal  of  the  affidavit 
prepared  for  him,  reducing  it  simply  to  an  opinion  that  it 
strengthened  somewhat  the  garnishee's  side  of  the  is8ue,and 
but  one  swore  that  Pierce's  testimony  controlled  him.  It 
is  enough  that  they'  cannot  impeach  the  verdict.  Besides, 
there  was  no  diligence  to  investigate  about  which  O'KcUy 
Pierce  was  swearing.  In  his  answers  he  named  both  Ben- 
jamin  and  Benjamin  M.  O'Kelly,  and  testifies  that  he  sold 
bagging  and  ties  in  Rockdale  county  to  the  one  he  saw 
alive  and  was  testifying  about. 

Plaintiff  in  error  must  have  known  that  this  man  could 
not  be  the  runaway  from  justice,  whom  his  family  had  not 
heard  from  since  he  visited  them  from  Florida.  What 
would  this  stranger  want  with  bagging  and  ties  in  Rock, 
dale  county,  Georgia?  Ordinary  diligence  required  the 
plaintiff  in  error  to  look  into  the  matter  before  trial. 

Moreover,  two  of  the  affiants  claim  the  discovery  of 
the  mistake  of  Pierce, — the  son-in-law,  who,  the  moment  he 
heard  the  interrogatories,  went  after  Pierce,  and  another 
affiant  who  heard  the  interrogatories,  and  then  meeting 
Pierce,  got  into  conversation  about  it  with  him  at  Rockdale 
court,  and  told  the  son-in<law  about  it,  and  thus  he  got  his 
information. 

In  two  cases,  in  15  6^a.,  550,  and  in  54  Ga.j  685,  this 
court  granted  a  new  trial  grounded  on  the  mistake  of  a 
witness.    In  the  first  case,  the  mistake  was  part  of  the 
reason  for  granting  it ;  in  the  latter,  it  was  the  sole  reason. 
Both  were  peculiar  and  exceptional  cases.    It  will  not  do, 
except  in  extraordinary  cases,  to  make  such  mistake  a  rule 
for  granting  a  new  trial.    It  is  too  tempting  to  parties  to 
get  affidavits  of  mistake  from  witnesses,  and  the  tempta- 
tion and  tendency  would  be  too  great  to  bribery  and  per 
jury.    The  case  at  bar  clearly  is  not  such  a  one  as  will 
authorize  the  grant  of  a  new  trial  on  such  a  ground. 
Judgment  affirmed. 
v7l-«) 
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ReESK  V8.  J.  T.  &  T.  KiRBT.*      . 

ComiBel  for  both  parties  oonsenting  in  open  court  to  a  Bettlement  of 
this  case  ou  certain  terms,  the  same  is  approved^  and  a  judgment 
enterea  in  accordance  with  such  consent. 
Korember  6. 1888. 

Practice  in  Supreme  Court.    At  September  Term,  1883 

Certain  land  was  levied  on  undec  a  mortgage  Ji,  fa.y  in 
favor  of  J.  T.  &  T.  Kirby,  against  William  Lovett,  and  was 
claimed  by  J.  T.  Keese.  It  appeared,  that  the  land  had 
been  sold  under  a  common  law  judgment,  }n  favor  of  the 
People's  Bank  of  Newnan,  bought  in  by  it,  and  conveyed 
to  Heese;  that  the  fund  arising  therefrom  had  been 
claimed  by  the  holders  of  the  mortgage^,  fa.;  that  a  rule 
had  been  brought  against  the  sherilT  to  enforce  this  claim 
and  it  was  insisted  that  the  purchaser  took  the  land,  free 
from  the  lien  of  the  mortgage. 

In  the  Supreme  Court  counsel  agreed  upon  a  settlement 
and  a  judgment  was  entered  accordingly. 

A.  D.  Fr£EMA17,  for  plaintiff  in  error. 

R.  S.  BuRCH ;  W.  A.  Turner,  for  defendants. 

Jackson,  Chief  Justice. 

Both  parties,  in  open  court,  assenting  thereto,  it  is  or- 
dered and  adjudged,  that  the  rule  pending  below  against 
the  sheriff  be  made  absolute  in  favor  of  the  plaintiffs  in 
the  mortgage  executions,  and  upon  payment  of  the  same, 
principal  and  interest,  that  the  title  to  the  land,  which 
brought  the  money,  now  in  the  hands  of  the  sheriff,  into 
court,  be,  and  the  same  is  hereby,  thereupon,  vested  in 
the  claimant. 

And  it  is  further  ordered  and  adjudged,  that  each  party 
pay  one-half  the  costs  from  the  beginning  to  the  end  of 
this  litigation  in  the  superior  and  Supreme  Ooort 

*  See  KirtT  et  cU.  te.  Reeie,  09  Go.,  4  2. 
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And  that  a  remitter  containing  the  above  order  be  trans- 
mitted to  the  superior  court,  that  the  same  may  be  there 
entered  on  the  minutes  and  enforc 


Camebon,  administrator,  V8.  Sheppard  et  ah 

A  bill  of  exceptions  set  out  the  defendants  in  error  as  "A.  W. 
AVheeler,  C.  0.  Sheppard,  H.  Elam  and  others;"  due  and  legal 
service  was  acknowledged  by  certain  attorneys  who  signed  as 
**att*yB  for  defts.  in  error;"  the  case  was  brought  up  by  plaintiff; 
there  were  other  defendants  than  those  named : 

^c 2d,  that  the  writ  of  error  must  be  dismissed.  The  words  "and 
others  "  will  not  suffice  to  set  out  the  defendants  in  error;  they 
must  be  named ;  and  none  but  those  named  are  defendants  in 
erroh 

(a. )  True,  the  bill  of  exceptions  may  be  amended  by  the  record,  so  aa 
to  set  out  .the  other  defendants  below,  and  they  will  then  become 
defendants  in  error,  but  not  until  then ;  therefore  they  were  not 
sucn  when  service  was  acknowledged,  and  the  acknowledgment 
does  not  cover  them. 

September  25,  1883. 

Practice  in  Supreme  Court.    September  Term,  1883. 

Beported  in  the  decision. 

J.  A.  Anslby,  for  plaintiff  in  error. 

C.  F.  Crisp;  B.  B.  Hinton;  HAWKms  &  Hawkins,  for 
defendants. 

Jackson.  Chief  Justice. 

A  motion  was  made  to  dismiss  this  case  for  want  of  ser- 
vice on  parties  defendant,  as  appeared  by  the  record.  The 
only  service  was  this : 

"Due  and  legal  service  of  the  signing  and  certifying  of  this  bill  of 
exceptions  bereby  acknowledged,  and  copy  waived. 

(Signed)  C.  F.  Crisp, 

B.  B.  Hinton, 
Hawkins  &  HawkutSi 
Att'ys  for  defts.  in  error." 
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In  the  bill  of  exceptions,  the  defendants  in  error  are  set 
out  as  A.  W.  Wheeler,  C.  C.  Sheppard,  H.  Elam  and 
others. 

By  the  ruling  of  this  court,  the  words  *'and  others"  will 
not  suffice  to  set  out  the  defendants  in  error;  but  they 
must  be  named  therein.  None  but  those  named  are  de- 
fendants in  error.    4  (?«.,  403. 

True,  the  bill  of  exceptions  may  be  amended  by  the  re- 
•cord,  so  as  to  set  out  in  the  bill  the  other  defendants  below, 
and  they  will  then  become  defendants  in  error  here,  but 
not  until  then  do  they  become  defendants  in  error. 

So  when  service  was  acknowledged,  they  were  not  defend- 
•ants  in  error,  and  therefore  service  was  not  acknowledged 
for  them.  These  principles  will  be  found  sustained  by  the 
following  cases,  and  the  writ  of  error  must  be  dismissed; 
iJ  Kelly,  79,  287,  408 ;  4  Oa.,  403 ;  8  Peters,  526 ;  10  Wal- 
lace, 416,  582 ;  20  ij.,  152 ;  11  Wheaton,  414 ;  3  Dana, 
454. 

Writ  of  error  dismissed. 


McNaught  &  Company  v%.  Bostick,  administrator. 

1,  Although  one  member  of  a  firm  may  be  dead,  yet  if  no  salt  is  in- 
stituted on  an  open  account  against  such  firm  for  more  than  foar 
years  after  it  becomes  due,  and  no  reason  appears  why  suit  was 
not  brought  against  the  surviving  partner,  the  action  is  barred  as 
to  him,  and  he  being  primarily  liable,  this  lacha  on  the  part  of 
the  plaintiff  will  discharge  the  administrator  of  the  deceased 
partner. 

'2.  The  case  having  been  brought  against  the  surviving  partner  and 
the  administrator  of  the  deceased  partner,  it  was  error  to  allow  it 
to  be  discontinued  as  to  the  former;  and  a  new  trial  was  properly 
granted. 
December  4, 1883.  ^ 

Partnership.  Statute  of  Limitations.  Parties.  Before 
Judge  Cakswell.  Washington  Superior  Court.  March 
Term,  1883. 

Reported  in  the  decision. 
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£.  S.  Langmade,  by  Samuel  Babnett,  Jr.,  for  plaintiffs  in 
error. 

Hi5ss  &  RoaER8«  by  H.  E.  W.  Palmer,  for  defendant. 

Blandfobd,  Justice. 

The  plaintiffs  brought  their  action  against  Joseph  M.  Q. 
Medlock,  and  A.  O.  Bostick,  as  administrator  of  B.  W. 
Holt,  alleging  that  the  late  firm  of  Medlock  &  Holt  were 
indebted  to  them  upon  an  account.  At  the  trial  term,  the 
plaintiffs  discontinued  their  case  as  to  Medlock,  surviving 
partner,  and  proceeded  against  Bostick,  administrator  of 
Holt,  deceased,  and  obtained  judgment.  Defendant  Bos- 
tick, administrator,  moved  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence,  and  be- 
cause the  c^ourt  erred  in  allowing  plaintiff  to  discontinue 
the  case  as  to  the  surviving  partner,  Medlock,  and  proceed 
against  Bostick,  Holt's  administrator.  The  court  granted 
the  new  trial  on  the  grounds  taken,  and  this  judgment  is 
excepted  to  by  plaintiffs,  and  error  assigned  thereon. 

1.  We  think  the  court  did  right  to  grant  the  new  trial 
upon  all  the  grounds  taken  in  the  motion  for  new  trial. 
The  verdict  was  against  the  law  and  evidence  in  the  case, 
the  defendant  having  pleaded  the  statute  of  limitations. 
It  appears  the  account  became  due  in  1875 ;  no  suit  or  ac- 
tion was  instituted  thereon  for  more  than  four  years  after 
the  same  became  due,  and  no  reason  appears  why  such 
suit  was  not  instituted.  Medlock,  surviving  partner,  being 
in  life  then,  as  to  him  the  action  is  barred,  and  he  being 
primarily  liable,  this  laches  on  the  part  of  plaintiffs  dis- 
charged the  administrator  of  the  deceased  partner.  Code, 
§§3348, 3349, 1907. 

2.  The  court  erred  in  allowing  the  case  discontinued  as 
to  Medlock,  surviving  partner,  as  was  decided  in  case  of 
Pullen  vs.  Whitfiehl^  55  Oa,^  174 ;  and  the  present  case 
is  controlled  bv  that. 

J  udgment  aflBrmed. 
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Harwood  vs.  Andrews. 

Wliere  a  man  died  indebted  for  medical  Bervices,  and  his  wife  con- 
verted his  entire  personal  estate  into  money,  and  left  the  county 
with  it,  haying  no  visible  property,  except  a  half  interest  in  a 
housei  also  derived  from  her  husband's  estate,  the  value  of  which 
was  estimated  at  from  twenty-five  to  one  hundred  dollars,  if  she 
seeks  to  recover  from  the  physician  on  a  note  given  to  her  indi- 
vidually by  him,  equity  will  allow  him  to  set  off  the  amount  of  hiB 
account  against  the  decedent,  will  adjudge  her  practically  insol- 
vent—out of  reach  of  and  inaccessible  to  legal  process,  and  will 
prevent  a  recovery  to  the  extent  of  the  account  thus  set  off;  es- 
pecially when  she  is  the  sole  heir,  and  no  other  creditor  of  her  hus- 
band appears  in  the  case.  The  same  relief  may  be  obtained  onder 
equitable  pleadings  in  a  court  of  law. 

(a.)  In  cases  of  set-off,  equity  generally  follows  the  law;  but  if  it  be 
of  an  equitable  nature,  courts  of  equity  will  take  jurisdiction  to 
enforce  the  set-off.  In  cases  of  insolvency,  there  are  peculiar  eqm* 
ties,  which  will  be  seized  upon  and  enforced. 

October  16. 1883. 

Set-off.  Equity.  Husband  and  Wife.  Executor  de  m 
tort  Insolvency.  Before  Judge  Simmons.  Crawford  Su- 
perior Court.    March  Term,  1883. 

Reported  in  the  decision. 

R.  D.  Smith,  for  plaintiflf  in  error. 

Duncan  &  Miller,  for  defendant. 

Jackson,  Chief  Justice. 

« 

The  question  made  in  this  record  is,  whether  the  wife 
of  a  decedent,  having  sued  the  defendant — the  plaintiff  in 
error  here — on  a  promissory  note  to  her  individually,  the 
defendant  can  set  off  a  claim  for  medical  services  due  him 
by  the  husband,  where  the  wife  has  sold  all  the  personalty 
of  the  husband,  and  has  thus  become  his  executor  de  96n 
tort^  and  is  the  sole  heir  of  the  husband,  and  has  no  prop* 
erty  of  her  own  which  can  be  reached  ? 


J 
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The  case  was  tried  before  the  judge  of  the  superior 
coart  as  judge  and  jury,  and  a  judgment  was  rendered  for 
the  plaintiff,  and  defendant  excepted.  The  equitable  plea 
of  the  defendant  is  in  these  words  : 

"And  now  comes  the  defendantj  and  for  farther  plea  says  plaintiff 
ought  not  to  recover,  because  he  says  that  plaintiff  is  indebted  to  him 
in  the  sum  of  $123.00,  in  this,  to-wit :  that  one  J.  W.  Andrews  died 

intestate  on day  of ,  indebted  to  detendant  in  the  sum  ol 

$123.00  on  account,  as  will  fully  appear  from  tlie  annexed  account. 
That  there  was  no  legal  representation  on  his  estate,  and  that  the 
plaintiff,  without  authority  of  law,  wrongfully  converted  to  her  own 
HBO  the  personalty  of  said  J.  W.  Andrews,  amounting  in  value  to  the 
sum  of  $1,000,  whereby  she  became  executor  in  her  own  wrOng,  and 
as  such  liable  to  this  defendant  in  said  sum,  which  said  sum  exceeds 
the  amount  of  pla>ntiff*s  claim  by  the  sum  of  $ ,  which  claim  de- 
fendant pleads  as  a  set-off,  and  prays  judgment  for  said  excesb 
against  plaintiff;  that  said  Mary  Andrews  is  insolvent,  and  owns  no 
property  in  her  own  right,  or  other  property  except  what  she  obtained 
from  and  belongs  to  the  estate  of  said  John  W.  Andrews,  deceased ; 
that  she  has  converted  the  estate  of  the  said  John  W.  into  money, 
and  has  no  visible  property  which  can  be  reached  by  legal  process, 
and  would  be  unable  to  respond  to  defemlant,  if  he  should  obtain 
judgment  against  her  as  executor  de  son  tort,  and  this  defendant  will 
be  remediless  unless  allowed  to  set-off  his  said  account  against  the 
plaintiffs  said  claim." 

To  this  plea  the  medical  account  is  exhibited,  and  was 
proved  to  be  correct. 

The  testimony  is  as  follows,  on  the  equitable  plea :  De- 
fendant testified  that  the 'plaintiff,  Mrs.  Mary  Andrews,  is 
insolvent.  She  has  no  visible  property,  except  a  half  in- 
terest in  a  small  house  in  Knoxville,  which  belonged  to 
her  husbaud,  and  which  she  has  taken  possession  of  as  his 
^ife — not  worth  over  fifty  dollars. 

H.  D.  McCrary  testified :  "  I  think  Mrs.  Mary  Andrews 

is  insolvent.  She  took  possession  of  the  property  of  John 
W.  Andrews,  her  husbaud,  after  his  death.     She  sold  me 

the  interest  of  John  W.  Andrews  in  the  store  for  one  thou- 
sand dollars.  She  converted  all  Andrews's  estate  into 
money,  except  a  half  interest  in  a  house  and  lot  in  Knox- 
ville. The  house  and  lot,  I  suppose,  is  worth  two  hundred 
dollars.    She  has  never  re-invested  the  money,  that  I  know 
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of.  She  has  moved  to  Lee  or  Mitchell  county,  or  some- 
where down  there.  She  had  no  property  except  what  she 
got  from  her  husband's  estate.  She  has  alwaya  paid  her 
accounts  promptly." 

The  above  is  the  entire  testimony  on  the  issue  made  by 
the  plea.  It  was  not  stricken,  but  the  evidence  was  ad- 
mitted and  heard  in  support  of  it.  The  court  rendered 
judgment  that  the  evidence  did  not  support  it.  We  are 
of  the  opinion  that  it  did  support  it  fully.  It  is  true  that 
one  witness  thought  the  plaintiff  solvent;  but  the  facts  on 
which  he  bases  that  opinion  show  that  she  has  not  suffi- 
cient visible  property  to  pay  the  claim  set-off.  The  half 
interest  in  the  house,  in  his  opinion,  is  worth  but  $100. 
She  has  no  ostensible  property  but  that,  and  that,  too,  was 
her  husband's.  She  has  put  all  the  personal  estate  into 
money;  it  cannot  be  reached.  To  all  intents  and  pur- 
poses of  being  able  to  respond  to  a  judgment  and  execu- 
tion for  the  amount  of  this  claim  of  defendant,  she  is  in- 
solvent. The  process  of  the  court  cannot  reach  her  money 
in  her  pocket ;  and  such  being  the  case,  a  judgment  against 
her  will  do  defendant  no  practical  good,  and  he  is  remedi- 
less, unless  his  claim  of  set-off  be  allowed. 

No  party  can  be  forced  to  go  into  a  court  of  equity,  where 
he  can  set  up  an  equitable  plea  at  law  in  this  state.  Had 
the  defendant  filed  a  bill  in  equity,  alleging  these  facts, 
the  chancellor  would  have  sustained  it,  and  granted 
relief.  Why  may  not  a  common  law  court  do  the  same 
thing?  Code,  §3082.  In  set-off,  equity  generally  follows 
the  law;  but  if  it  be  of  an  equitable  nature,  the  courts  of 
equity  take  jurisdiction  to  enforce  the  set-off.  Code, 
§3141.  In  cases  of  insolvency,  there  are  peculiar  equities 
which  will  be  seized  upon  and  enforced.  31  Oa.y  26,  33; 
41  76.,  260,  2C2 ;  42  /*.,  161. 

It  seems  to  us,  where  a  man  dies  indebted  for  medical 
services,  and  his  wife  converts  his  entire  personal  estate 
into  money,  and  leaves  the  county  with  it  in  her  pocket, 
and  has  nothing  visible  except  a  half  iuterest  in  a  house, 
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derived,  too,  from  her  husband^n  estate,  worth,  according 
to  one  witness,  $25.00,  to  another,  $100.00,  and  seeks  to 
recover  from  the  doctor,  on  a  note  given  to  her  individu- 
ally, that  equity,  under  such  peculiar  circumstances,  will 
allow  the  plea  of  set-off,  and  will,  for  that  purpose,  adjudge 
her  practically  insolvent — and  out  of  the  reach  of,  and  in- 
accessible to,  legal  process,  and  will  prevent  her  recovery 
to  the  extent  of  the  set-off  of  such  on  account ;  especially 
'W'hen  she  is  the  sole  heir,  and  no  other  creditor  of  the  hus- 
band appears  in  the  record.  And  if  equity  will  allow  it, 
a  court  of  law,  under  our  statute  cited  above,  will  mould 
a  like  relief  by  set-off. 

So  that  we  think  the  judgment  against  the  law  and  the 
evidence,  and  it  must  be  set  aside,  and  a  new  trial  awarded. 
See  Code,  §2441 ;  19  Ga,  290 ;  30  lb.,  557 ;  36  /J.,  597 ; 
2  lb.,  304 ;  24  7J.,  209 ;  38  iJ.,  264. 

Judgment  reversed. 


OoATKS  &  Company  vs.  Allen  et  al. 

1.  When  this  case  was  here  before  (Chmer  <Ss  Co,  v$,  CoaUn  ({r  Cb.,  69 
Qa,,  491),  it  was  held  that  the  complainants  had  no  right  to  equita- 
ble  relief,  because  they  had  no  judgment  or  other  lien.  The 
amendment  does  not  relieve  this  difficulty. 

(a.)  The  case  in  64  Ga.,  353,  differs  from  this.  There  the  creditor 
was  prevented,  by  injunction,  from  reducing  his  claim  to  judg- 
ment 

2.  It  was  held  in  this  case  that  the  remedy  at  law  was  ample  by  at- 
tachment, under  Code,  §  3297  et  seq.  Nor  has  this  dil^culty  been 
removed, 

8.  Taking  the  amendment  in  connection  with  the  original  bill,  and 
construing  it  most  strongly  against  the  pleader,  it  does  not  ap- 
pear that  the  person  sought  to  be  held  as  a  trader  was  in  fact  such 
at  the  time  of  the  bringing  of  the  bill.  So  read,  the  allegations 
seem  to  show  that  he  was  merely  engaged  in  winding  up  his  busi- 
ness after  having  sold  out,  and  the  case  is  controlled  by  the  former 
adjudication  on  this  point. 

4.  It  was  intimated  before  that,  if  no  title  to  the  debtor's  property 
passed,  and  it  could  be  reached  and  subjected  at  law,  he  was 
hardly  insolvent,  so  as  to  come  within  the  act  of  1881. 
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(a.)  The  case  heard  here  before  was  substaDtially  tshe  same  as  this, 
and  controls  it. 
November  6, 18S3. 

Ees  adjudicata.  Debtor  and  Creditor.  Insolvency. 
Execution.  Actions.  Equity.  Injunction.  Attachment 
Trader.  Act  of  1881.  Before  Judge  Stewast.  Upson 
Superior  Court.    January  Term,  1883. 

Coates  &  Compan}'  filed  their  bill  against  Allen  et  aL 
for  an  injunction  and  receiver,  under  "  the  insolvent 
trader's  act"  of  1881,  and  also  to  set  aside  a  transfer  of 
property  alleged  to  have  been  fraudulently  made  by  Allen 
to  Comer  &  Companj^^  for  the  purpose  of  defeating  his 
creditors.  Other  creditors  were  made  parties.  The  injunc- 
tion was  granted,  and  Comer  &  Co.  excepted.  This  case 
will  be  found  reported  in  69  ff«.,  491  et  seq.  After  the 
return  of  the  case  to  the  superior  court,  amendments  were 
made,  the  substance  of  which  are  stated  in  the  divisions  of 
the  decision  where  they  are  considered.  Eddleman  & 
Bowie  were  made  parties  as  judgment  creditors  of  Allen, 
holding  two  judgments,  one  for  $40.93,  and  the  other  for 
$53.98  principal.  [The  claim  of  Coates  &  Company  was 
for  $3,184.16.J  The  original  bill  was  in  the  hands  of  the 
chancellor,  and  a  restraining  order  was  granted  on  January 
31,  1882;  the  bill  was  filed  February  1,  1882,  and  the 
judgments  of  Eddleman  &  Bowie  were  dat^  on  the  same 
day.  They  were  made  parties  to  the  bill  on  January  22 
1883,  the  same  day  the  demurrer  was  sustained. 

The  bill,  as  amended,  was  demurred  to.     The  demurrer 
was  sustained,  and  complainants  excepted. 

J.  H.  Maktin;  Allen  &  Tisinqer;  A.  M.  Speer,  for 
plaintiffs  in  error. 

Dkxmauk  &  Adams;  J.  A.  Gotten;  M.  H.  Sandwich; 
J.  M.  Smith;  John  I.  Hall,  for  defendants. 
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Jackson,  Chief  Jnstice. 

This  case  was  before  this  coait  on  the  review  of  an  in- 
junction granted  by  Judge  Stewart.  The  judgment  was 
reversed,  and  the  iiy  unction  set  aside.  It  is  now  insisted 
by  defendant  in  error  that  the  court  below — the  same 
judge  presiding — was  controlled  by  the  ruling  in  that  de- 
cision, and  was  compelled  to  sustain  the  demurrer  and  dis- 
miss the  bill ;  while  the  plaintiff  in  error  insists  that  the 
bill  has  been  so  amended  as  to  take  the  case  out  of  that 
ruling ;  and  not  only  from  the  amendments,  but  from  the 
fact  that  the  answers  were  then  under  consideration  with 
depositions,  etc.,  a  new  case  is  before  us,  not  like  that 
here  before,  and  not  controlled  by  the  decision  then  ren- 
dered. 

On  a  careful  reading  of  this  record  and  a  comparison  of 
it  with  that,  we  must  conclude  that  the  points  decided 
then  rule  the  case  now. 

1.  There  is  nothing  in  the  amendments  to  make  the  case 
stronger  for  equitable  interposition,  outside  of  reliance  on 
the  act  of  the  28th  of  September,  1881,  commonly  called 
the  trader's  act. 

It  is  true  that  one  judgment  creditor  makes  his  appear- 
ance, or  their  appearance,  as  the  creditor  is  a  firm,  and  it 
is  urged  thatf  this  fact  takes  the  case  without  the  iSrst  point 
then  ruled,  which  was  that,  under  the  ruling  in  Cubbedge 
<fe  HazlehuTst  vs.  Adams*  and  following  cases,  equity 
would  not  help  a  creditor  to  pursue  assets  sold  or  conveyed 
by  the  debtor,  until  his  debt  was  reduced  to  judgment- 
but  we  do  not  see  that  this  debt  was  reduced  to  judgment 
when  the  bill  was  really  brought.     It  is  dated  the  day  the 
bill  was  filed,  but  Judge  Stewart  had  the  bill  before  him 
at  chambers,  in  Griffin,  before  that  date.    The  casein  6rtth 
(?a.,  353,  does  not  help  the  plaintiff  in  error,  for  there  the 
creditor  was  prevented  by  injunction  from   getting  his 
claim  reduced  to  judgment,  and  therefore,  though  he  came 

«I2  Oa.,  124. 
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into  the  bill  late,  and  his  claim  was  a^'udicated  and  made 
a  judgment  debt  late,  it  was  allowed  to  relate  back  to  the 
commencement  of  the  suit,  and  to  give  him  equitable 
assistance  to  follow  property  transferred  to  voluntary 
donees. 

Besides,  the  amount  of  the  judgments  is  quite  small;  the 
reditors  who  procured  them  were  not  parties  to  the  bill 
originally,  but  were  made  so  on  the  very  eve  of  the  trial  of 
the  demurrer,  and  were  evidently  then  made  parties,  at 
that  late  hour,  to  save  the  bill  brought  by  the  heavy  and 
real  complainant  creditors. 

So  that  we  think  that  the  door  is  still  shut,  and  these 
creditors  cannot  enter  over  the  bar  ruled  to  be  in  their  way 
when  the  case  was  here  on  the  injunction, — the  bar  that 
they  had  no  judgment  or  other  lien  on  the  property  sold 
to  Comer  &  Co, 

2.  Besides,  it  was  then  ruled  that  the  remedy  at  law 
was  ample  under  the  act  of  1873,  p.  27,  codified  in  sec- 
tion 3297  and  following  sections,  by  attachment,  to  reach 
all  fraudulent  liens  made  by  Allen  to  Comer  &  Co.  with 
a  view  to  avoid  the  payment  of  his  debts,  aided  by  the 
act  of  1877.    Code,  §3297  (a). 

The  able  counsel  for  plaintiff  in  error  seeks  to  take  the 
case  out  of  this  ruling,  too,  by  an  amendment,  that  the 
property  has  gone  into  the  hands  of  innocent  purchasers; 
but  taking  the  whole  bill  as  true,  this  cannot  be,  because 
the  parties  to  whom  Comer  &  Co.  sold  bought  on  time,  it 
is  alleged,  and  ii^junction  was  sought  against  them,  and 
they  had  notice.  And  the  chalybeate  property  is  still  in 
the  possession  of  Allen. 

3.  So  that  the  complainants  must  stand  where  the  drafts- 
man of  the  original  bill  put  them,  on  the  trader's  act  of 
1881. 

The  points  then  ruled  against  them  are  unaffected  by 
the  changes  made  in  the  case.  It  is  the  same  case  still) 
and  is  res  a^f judicata  between  these  parties.  The  main 
point  then  decided  was  that  Allen  was  not  a  trader  in  the 
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sense  of  the  act  of  1SS1«  An  effort,  by  amendment^  is 
made  to  change  the  aspect  then  made  by  the  answer,  affi- 
davit  and  cross-bill  of  Allen,  and  still  to  show  him  a  trader 
one  month  after  he  had  ceased  being  one  on  the  other  trial. 
Bat  reading  the  amendment  made  now  in  the  light  of  the 
former  averments  in  the  bill«andconstraing  it  against  the 
pleader,  wiiich  are  always  the  rules  for  reading  and  con- 
struing the  bill  and  amendments  on  demurrer,  and  it  is 
pretty  clear  that  Allen  was  not  a  trader  when  the  bill  was 
brought^ 

The  amendment  is  that, 

"At  the  time  of  the  filing  of  the  origiiisl  bill  Joseph  ADen,  the  prin- 
cipal defendant,  was  an  insolvent  trader ;  that  at  the  time  said  bill 
was  filed,  said  Allen  was  engaged,  as  his  only  business  and  employ- 
ment, in  the  baying  and  selling  of  cotton,  males,  etc.,  in  the  collec- 
tion and  payment  of  debts  due  him  by  note,  mortgage,  account,  etc, 
connected  with  his  business  at  Thomaston  as  a  merchant ;  that  when 
the  bill  was  filed,  it  is  tme  said  Allen's  store  had  been  doeeii,  and  he 
bad  made  the  pretended  transfer  of  his  stock  of  goods,  store-hoase, 
notes,  etc.,  as  complained  of  in  the  original  bill,  bat  orators  charge 
that,  while  eaid  Allen  was  engaged  in  the  sale  of  goods,  etc.,  as  a 
merchant,  that  a  part  of  the  trading  and  employment,  connected  with 
his  business  as  a  merchant,  was  the  buying  and  selling  of  cotton  and 
other  farm  products,  mules,  etc..  in  the  payment  and  collection  of 
debts  due  him  on  credits- extended  to  his  customers  for  merchandise 
sold  them  on  time,  and  orators  aver  and  charge  that  said  Allen  never 
ceased  the  bujring  and  selling  of  cotton  and  other  farm  products, 
moles,  etc. ,  up  to  the  filing  of  said  bill,  but  was  so  engaged  as  a  trader 
at  the  time  said  bill  was  filed." 

It  seems  to  ns  that  the  thing  Allen  was  engaged  in  was 
merely  the  winding  up  of  his  business,  as  set  out  in  the 
original  bill,  of  merchandise,  etc.,  in  which  he  had  extended 
credits  to  his  customers,  and  got  their  cotton  on  time  in 
payment  therefor ;  and  if,  as  alleged,  he  had  sold  out  notes, 
accounts,  store-house,  etc.,  to  Comer  &  Co.,  and  they  to 
Cheney,  that  he  was  collecting  for  them,  especially  as  it 
alleged  in  former  parts  of  the  bill  or  amendments  that  he 
was  to  have  an  interest,  in  consideration  that  the  sale  of 
these  things  was  at  a  low  price,  and  upon  a  confederacy 
to  cheat  the  other  creditors,  as  also  alleged. 
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So  that,  reading  and  construing  the  amendment  with  the 
bill,  and  against  the  pleader,  we  do  not  see  that  the  con- 
clusion reached  by  the  deposition,  answer,  or  cross-bill  of 
Allen,  uncontradicted  on  this  point  before,  is  changed  by 
the  amendment  now,  and  the  fact  that  we  now  are  con- 
fined to  the  bill  and  amendments  alone.  Besides,  Allen's 
crossbill  is  made  by  amendment  part  of  the  bill  of  com- 
plainants, and  though  not  sent  up  here  as  part  of  this  record^ 
we  do  not  shut  our  eyes  to  the  fact  that  it  exists,  which 
this  record  shows,  and  that  it  was  here  before  and  sworn 
to  by  Allen,  and  considered  on  the  ii\junction;  nor  on  a 
point  of  res  odjudiocUa.  is  it  right  that  we  should  ignore  ity 
when  it  makes  part  of  the  decision  which  is  urged  to  show 
res  adjudicata^  and  is  accessible  to  us  in  our  own  records, 
and  was  made  part  of  this  bill,  according  to  one  of  the 
amendments  in  this  record  now  before  the  court. 

4.  So  in  respect  tx)  Allen's  insolvency,  it  was  intimated 
strongly  before  that,  as  the  property  could  all  be  reached 
at  law,  because  no  title  passed,  Allen  was  hardly  insolvent, 
in  the  sense  of  the  act  of  1881,  to  enable  suitor  to  pursue  in- 
solvent traders  in  equity.  Nothing  in  this  record  changes 
what  was  said  then ;  but  as  it  was  an  intimation  and  not 
a  decision,  and  as  the  other  points  above  decided  control 
the  case,  it  is  unnecessary  to  press  that. 

See  Coatea  <Ss  Co.  vs.  Comer  <&  Co.y  69  Oa.^  491 ;  68 
7J.,  531 ;  65  /J.,  659 ;  Ball  vs.  Lastinger^  this  term ;  62  Oa.y 
623,  662;  61  lb.,  441;  68/i.,  11;  63  /J.,  312,  163. 

In  Huff  vs.  Ripley  <&  Tinsley  et  aL,  58  Ga.,  1 1 ,  this  court 
say  (Chief  Justice  Warner  delivering  the  opinion):  "If, 
therefore,  a  party  plaintiff  can  obtain  as  full  and  adequate 
relief  for  an  injury  done  him  by  the  fraudulent  conduct  of 
another  in  a. court  of  law  as  in  a  court  of  equity,  there  is 
no  reason  nor  foundation  for  invoking  the  jurisdiction  of 
the  latter  court,  the  more  especially  when  that  jurisdiction 
is  sought  for  the  purpose  of  bringing  parties  from  the  conn- 
ties  of  their  residence,  to  litigate  their  rights  in  anoUier 
and  distant  county  therefrom.'' 
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It  seems  to  us  that  the  case  at  bar  is  such  a  case.  Al- 
len's cross- bill,  made,  by  amendment,  a  part  of  this  bill, 
unites  in  the  attack  upon  Comer  <&  Co.  They  are  the  real, 
substantial  parties.  From  them  the  complainants  mainly 
seek  redress,  and  from  them  Allen  seeks  the  same  thing. 
So  far  as  the  complainants  are  concerned,  they  can  get 
redress  at  law  by  attachment,  as  ruled  before  and  affirmed 
now,  and  we  see  no  special  need  for  equitable  interference. 

At  all  events,  the  points  decisive  of  the  case  were  ruled 
when  it  was  here  before,  and  substantially  the  same  case  is 
again  before  us.  We  cannot  do  otherwise  than  affirm  a 
judgment  based  on  our  own  decision  on  the  same  facts 
substantially,  and  between  the  same  parties. 

Judgment  affirmed. 


Hatcheb  &  Baldwin  v«.  Massey  et  ah 

fHikll,  Jnntloe,  being  dlsqaallfled.  Jadgo  Simmons,  of  tbo  Macon  Clrcait,  wM«p- 
pointed  to  preside  In  his  stead.  J 

A  bill  was  filed  against  a  tnistee  who  held  property  for  the  sole  use 
of  his  wife  for  life,  with  remainder  to  her  chiidren,  and  against  his 
wife  individually.  The  object  of  the  bill  was  to  secure  from  the 
trust  estate  the  payment  of  an  amount  due  for  provisions,  money 
and  other  articles  alleged  to  have  been  necessary  to  carry  on  a 
farm  belonging  to  such  estate,  and  to  have  been  furnished  to  the 
trustee  on  the  faith  thereof.  The  trustee  and  his  wife  both  de- 
fended, and  the  latter  filed  a  cross-bill.  Pending  the  case,  the  trua- 
tee  died,  and  an  order  was  taken  that  the  suit  abate  as  to  him. 
Complainants  amended  the  bill,  and  charged  that  the  wife  owned 
a  life  estate  in  said  trust  lands,  and  was  entitled  to  the  use  and 
profits  of  the  same  during  her  life ;  that  the  debt  was  contracted 
with  her  consent  and  approval,  and  for  the  use  and  benefit  of  said 
estate ;  that  the  articles  were  suitable  and  necessary  for  the  trust 
estate,  and  for  the  life  tenant ;  and  that  the  estate  was  not  repre- 
sen  ted  by  a  trustee.  The  prayer  was  that  a  sufficiency  of  the  person- 
alty should  be  sold  to  pay  the  debt,  or  that  a  receiver  might  be 
appointed  to  take  charge  of  the  trust  property,  and  pay  complain- 
ants from  the  rent  thereof : 
Held,  that  it  was  error  to  dismiss  the  bill,  on  motion,  for  want  of  proper 
parties.  The  wife  being  entitled  to  the  entire  income  of  the  estate, 
and  being  m  juru  in  req[>ect  to  the  Mine,  if  debts  were  contracted 
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for  the  purpose  of  carrying  on  the  farm  to  raise  an  income,  she  ic 
responsible  for  them  to  the  extent  of  the  income,  and  ander  tha 
facts  above  stated,  a  decree  against  her  would  be  valid. 

NoTember  6, 1883. 

Trusts.  Parties.  Etjuity.  Practice  in  Superior  Ooiut. 
Before  Judge  Adams.  Macon  Superior  Oourt.  May  Ad- 
journed Term,  1883. 

Reported  in  the  decision. 

J.  A.  Edwards  ;  Gustin  &  Hall,  for  plaintiffs  in  error 

W.  A.  Hawkins  ;  W.  H.  Reese  for  defendants. 

Simmons,  Judge. 

Hatcher  and  Baldwin  filed  their  bill  in  the  superior 
court  of  MiEicon  county  against  T.  J.  Massey,  as  trustee  for 
his  wife,  Mary  P.  Massey,  and  their  two  minor  children, 
and  against  Mary  P.  Massey  individually.  The  bill  alleged 
that  Massey  held  certain  real  and  personal  property  in 
trust  for  his  .said  wife,  Mary  P.,  and  her  children,  and  that, 
by  the  terms  of  the  trust  deed,  the  said  Mary  P.  had  a  life 
estate  in  said  property^  with  remainder  to  her  children 
The  bill  further  alleged  that,  in  the  year  1877-8,  complain, 
ants  furnished  said  trustee  provisions,  money  and  other 
articles  necessary  to  carry  on  the  farm  belonging  to  the 
trust  estate,  and  necessaries  for  the  cestui  que  trust ;  that 
in  settlement  of  his  accounts  in  January,  1879,  said  tnis- 
tee  gave  to  complainants  his  individual  note  for  $463.00, 
secured  by  a  mortgage  on  five  mules  and  a  half  interest  in 
a  steam  engine ;  that  in  November,  1879,  Massey  agreed 
to  turn  over  to  complainants  four  of  said  mules,  and  they 
gave  him  credit  on  his  note  for  $240.00.  Afterwards, 
when  complainants  sought  to  get  possession  of  said  males, 
Mary  P.  Massey,  the  wife,  refused  to  surrender  them  to 
complainants,  claiming  them  as  her  property. 

Oomplainants  then  commenced  an  action  of  trover  to 
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the  recovery  of  the  mules,  which  is  now  pending  in  the 
county  court  of  said  county.  Complainants  amended  their 
bill,  and  charged  further  that  T.  J.  Massey,  the  trustee, 
^was  insolvent  at  the  time  the  articles  were  furnished ;  that 
lie  had  no  credit,  as  an  individual,  with  them  nor  any  of  the 
merchants  in  the  county,  and  by  reason  of  his  insolvency 
and  want  of  credit,  he  was  unable  to  supply  his  wife  and 
children  the  necessaries  of  life,  and  that  they  furnished 
him  the  articles  and  money,  relying  upon  the  trust  estate 
for  payment. 

T.  J.  Massey  answered  said  bill,  and  admitted  that  he 
purchased  the  articles  set  out  in  the  accounts  attached  to 
the  bill,  but  claimed  that  he  was  entitled  to  a  credit  on  the 
account,  and  denied  that  he  bought  them  as  trustee,  but  as 
an  individual,  and  denied  that  the  articles  were  used  for 
the  benefit  of  the  trust  estate ;  admitted  that  he  farmed 
on  the  trust  lands,  and  that  he  and  his  family  resided 
thereon. 

Mary  P.  Massey  answered  the  bill,  and  denied  all  knowl- 
edge of  her  trustee^s  contracting  said  accounts,  claimed 
that  all  the  personal  property,  including  the  males  mort- 
gaged, was  the  property  of  herself  and  children,  under 
the  trust  deed,  and  admitted  that  she  had  refused  to  deliver 
the  mules  sold  by  her  husband  to  complainants ;  and  by 
way  of  cross-bill,  she  prayed  that  the  trover  suit  be  enjoined, 
and  that  the  same  might  be  brought  into  this  case,  and  be 
heard  and  determined  as  part  thereof.  The  chancellor, 
upon  hearing  the  case  at  chambers,  granted  her  the  ii\j  unc- 
tion asked  for,  until  the  final  hearing  of  the  bill.  At  this 
stage  of  the  case,  it  appears  that  T.  J.  Massey,  the  trustee, . 
died.  At  the  next  term  of  the  court,  his  death  was  sug- 
gested of  record,  and  an  order  taken  that  the  suit  abate  as 
to  him.  The  complainants  then  amended  their  bill,  and 
charged  that  Mary  P.  Massey  owned  a  life  estate  in  said 
trust  lands,  and,  by  the  terms  of  the  trust  deed,  was  entitled 
to  the  use  and  profits  of  the  same  during  her  life,  and  that 
tiie  debt  of  complainants  was  contracted  by  said  trustee, 
v7i-«l 
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with  the  consent  and  approval  of  said  Mary  P.,  and  for 
the  U8e  and  benefit  of  said  estate,  and  that  all  the  items 
of  said  account  were  suitable  and  necessary  for  said  trust 
estate  and  for  the  said  Mary  P.,  the  life-tenant ;  and  that 
the  estate  was  now  unrepresented  by  a  trustee.  The  bill 
prayed  that  a  sufficiency  of  the  personal  property  might 
be  sold  to  pay  the  debt  of  complainants,  or  that  a  receiver 
might  be  appointed  to  take  charge  of  the  trust  property 
and  pay  complainants'  debt  from  the  results  thereof. 

Upon  complainants'  taking  the  order  that  the  suit,  abate 
as  to  Massey,  the  trustee,  the  respoiidents  moved  to  dis- 
miss said  bill,  for  the  want  of  proper  parties,  which  motion 
was  granted  by  the  court,  and  the  complainants  excepted, 
and  brought  the  case,  by  writ  of  error,  to  this  court  for  re- 
view. 

Upon  this  statement  of  the  pleadings,  was  the  judge  be- 
low right  in  dismissing  the  bill  for  the  want  of  proper  par- 
ties ?  We  think  not.  It  will  be  seen  that  the  bill  was 
filed  against  Mary  P.  Massey,  as  well  as  T.  J.  Massey,  tiie 
trustee.  The  bill  alleged,  and  the  trust  deed  attached  to 
it  as  an  exhibit,  shows^  that  she  was  entitled  to  the  whole 
income  of  the  trust  property  during  her  life ;  that  her 
children  had  no  interest  in  the  income  or  property  until 
after  her  death.  The  prayer  of  the  bill  was  to  subject  this 
income  to  the  payment  of  a  debt  which  the  complainants 
alleged  was  made  for  the  use  and  benefit  of  her  estate,  and 
to  raise  an  income  for  her,  which  debt,  they  allege,  was 
made  with  her  knowledge  and  consent 

When  this  judgment  now  under  review  was  made,  she 
was  si/eme  sole^  her  husband  and  trustee  having  died.  As 
to  the  income  of  this  trust  property,  she  was  9ui  jtirU- 
If  income  was  made,  under  the  terms  of  the  trust  deed,  it 
all  went  to  her.  Neither  her  husband  nor  children  had  any 
interest  in  it.  If  debts  were  contracted  for  the  purpose  of 
carrying  on  the  farm,  for  the  purpose  of  raising  an  in- 
come, she  is  responsible  for  them,  to  the  extent  of  the  in- 
come.   ^^Trust  farm's  and  plantations  must  pay  their  way 
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th  the  same  scrapaloas  fidelity  to  legal  and  moral  obli- 
gations as  other  establishments.  Those  who  live  upon 
capital  clothed  with  a  trust,  must  be  content  to  consume 
the  net  income ;  they  cannot  be  allowed  to  ei^joy  the  gross 
income,  and  leave  honest  creditors  unpaid.  ♦  ♦  • 
Kquity  will  take  hold  of  income,  and  if  necessary  appro- 
priate the  whole  of  it,  for  the  time  being,  to  clear  arrear- 
ages."    Kupferman  vs.  McGhee^  trustee^  et  a/.,  63  Ga., 

257. 

The  trustee,  who  was  her  husband,  being  dead — ^no  effort 
being  made  to  subject  the  corpus,  but  simply  the  income, 
she  being  a  feme  sole  and  sui  juris  as  to  the  income — 
having  been  joined  with  her  husband  and  trustee  in  the 
original  bill,  and  having  answered  the  bill,  and  filed  a 
cross-bill,  and  obtained  an  injunction  against' the  complain- 
ants from  prosecuting  a  common  law  suit  against  her,  we 
are  of  the  opinion  that  the  court  below  erred  in  dismissing 
the  bill  for  the  want  of  proper  parties.  Under  the  allega- 
tions in  the  bill,  a  decree  against  her  would  have  been 
Talid  and  binding. 

We  express  no  opnuoa  upon  the  merits  of  the  case.  If 
the  jury,  upon  the  trial  of  the  ease^  should  find  in  favor  of 
the  complainants,  the  chancellor  would  be  authorized  to 
appoint  the  receiver  prayed  for,  and  so  mould  his  decree 
as  to  protect  both  parties. 

Judgment  reversed. 


The  City  Bank  of  Macon  et  al  vs.  Bartlstt  et  at 

1.  Where  the  same  bill  embraces  two  or  more  distinct  subjects,  it  is 
multifarious ;  but  this  defence  is  not  favored  by  courts  of  equity. 
To  sustain  this  objection,  the  bill  must  contain  several  distinct 
and  separate  matters  relating  to  individuals  with  whom  the  object- 
ing defendant  has  no  concern.  Where  the  plaintiffs  have  a  com- 
mon interest  against  all  of  the  defendants  in  a  suit  as  to  one  or 
more  of  the  questions  raised  by  it,  so  as  to  make  them  all  neces- 
sary parties  for  the  purpose  of  enforcing  that  common  interest, 
the  drcumstance  of  some  of  the  defendants  being  subject  to  dis- 
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tinct  liabilities  in  respect  to  different  branches  of  the  subject- 
matter,  will  not  render  the  bill  maltifarioas. 

(a.)  The  decision  complained  of  and  the  alleged  errors  shoald  be 
plainly  specified. 

(&.)  Each  case  is  to  be  governed  by  its  own  drcomstances,  and  most 
be  left  in  a  great  measure  to  the  sound  discretion  of  the  court. 

(c.)  Multifariousness,  as  a  ground  of  demurrer,  is  distinct  from  mis- 
joinder, where  the  cases  or  claims  united  in  one  bill  are  of  a  char- 
acter so  different  that  the  court  will  not  permit  them  to  be  litiga- 
ted in  one  Record.  Where  all  the  complainants  belonged  to  the 
same  class  and  had  a  common  interest,  and  all  the  defendants  be- 
longed to  one  class  and  were  subject  to  a  common  liability,  it 
does  not  matter  that  the  extent  of  the  rights  of  each  of  the  com- 
plainants, or  the  liability  of  each  of  the  defendants,  may  not  be 
the  same. 

(d.)  In  order  to  determine  whether  a  bill  is  multifarious,  regard  must 
be  had  to  the  stating  part  thereof,  and  not  to  the  prayer  alone. 

2.  A  court  of  equity  is  the  proper  forum  to  redress  frauds  by  which 
parties  were  induced  to  take  stock  in  trading  corporations  or  joint 
stock  companies. 

3.  A  person  who  was  induced  by  fraud  to  purchase  shares  in  a  corpo- 
ration cannot  avoid  his  contract,  if,  after  having  notice  of  the 
fraud,  he  has  derived  any  benefit  from  his  shares,  or  in  any  man- 
ner has  acted  as  a  shareholder. 

4.  The  ground  of  demurrer  that  complainants  had  an  adequate  and 
complete  remedy  at  law  is  covered  by  the  rulings  made  above. 

November  6, 1883. 

Practice  in  Superior  Court.  Corporations.  Stockhold- 
ers. Fraud.  Contracts.  Equity.  Before  Judge  Cabs- 
well.    Bibb  Superior  Court    April  Term,  1883. 

Keported  in  the  decision. 

Lyon  &  Gresh am  ;  Bagok  &  Rutherford,  for  plaintiffs 
in  error. 

R.  Toombs;  G.  T.  & C.  L.  Bartlett;  A.  Proudfte;  W. 
A.  Lofton  ;  Lanier  &  Anderson,  for  defendants. 

Hall,  Justice. 

The  complainants,  who  were  subscribers  to  the  increased 
or  new  stock  of  the  City  Bank  of  Macon,  exhibited  their 
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bill  against  the  said  bank,  its  directors,  president,  cashier 
and  original  stockholders,  by  which  they  alleged  that— 

"On  the  Sth  day  of  Octobcar,  1868,  the  City  Bank  of  Macon  was 
el^artered  by  the  general  assembly  of  the  state  of  Gwrgia,  and  was 
duly  organized  under  said  charter,  with  a  capital  stock  anthorfzed  of 
$200,000,  with  the  power  in  the  stockholders  to  increase  the  same  to 
tbe  amount  of  1500,000,  and  duly  commenced  business  as  a  private 
joint  stock  company,  in  the  city  of  Macon,  coanty  of  Bibb,  and  said 
atate  according  to  the  charter;  that  on  or  about  the  first  day  of  Jan- 
nary,  1«74,  the  said  City  Bank  of  Macon,  pretending  that  it  had  paid 
up  its  original  capital  stock,  passed  a  resolutlor,  as  your  orators  and 
oratrix  hereinbefore  named,  are  informed  and  believe,  increasing  their 
capital  stock  to  $300,000,  and  for  that  purpose  procured  the  general 
asaembly  of  Georgia  to  enact  an  additional  charter,  approved  Febru- 
aiy  28, 1874,  authorizing  the  capital  stock  of  said  bank  to  be  $300,000, 
with  power  in  the  stockholders  to  increase  the  same  to  $1,000.000 ; 
that  at  that  time,  to-wit,  on  the  first  day  of  January,  1874,  when  said 
acUoB  by  the  then  stockholders  and  directors  and  president  of  said 
bank,  Charles  A.  NutUng  was  president  of  said  City  Bank  of  Macon, 
and  a  director  and  stockholder  .thereof,  and  WUliam  P.  Goodall,  the 
cashier  thereof,  who  was  also  a  stockholder  in  said  bank,  and  that 
John  J.  Gresham,  William  S.  Holt,  William  B.  Johnston.  John  E. 
Jones  and  J  B  Ross,  all  of  the  county  of  Bibb  and  state  aforesaid, 
were  directors  thereof;  that  the  above-named  persons  as  directors 
were  stockholders  m  said  bank,"  and  other  named  defendants  were 
^^i^""^  "^*^**  '*^^  ^^"^  ^^'^^^  of  ^^  bank  abo^ 

solvent,  but  ma  highly  prosperous  condition,  besides  payinjr  large 
dividends  to  the  Stockholder  m  cash,  and  additional  stSTrom  ^e 

Zc^Ti^c^IL  o^^^^^^  "^^^  ^^^"  "^^  <^«^<^«"  of  said 

the  whole  of  wWch^on^  T"^^  '"^^  "^  '^'^  ^"^^^"^^  ^^  ^^^'«»' 
who  were  its  legZ  STnH  .  "^""""J  ^"^  ^^  °®"^"  ^'  '^^  ^^^^^^ 
♦100.000  of  new  or  ilc^^^  .t"^?^^  k  '  "^^  ^"^^^  ^'  *^*^^«  ^^ 
dent,  Charles  A.  NnU^         ^^  Bubscribed  for,  to-wit,  its  presi- 

oratcirs  would  ail  b^S'  ""^  Tu^/  "^^^^^  ^^  ^"^^^''  ^^^^^ 
be  issued ;  that  as  th«  1?  ^  ^         ^'^'^  ^^^  «^^  certificates  would 

receipt  therefor,  and  i^T.u'^  ^^^^  *"*"*  ^^  ^or,  tiie  bank  would 
^.-1  u —  ..,___  »»«ae  the  certificmfa*  when  the  whole  $100,000 


had  been  taken  and  nain  a  **^'^-*»  ^^^  the  whole  $100,000 
to  have  all  the  $loo  ^  '  ^^^  °ot  before,  and  that  upon  the  failure 
were  to  be  issued  but  ®r^^"^®^  *^^  Paid  for  in  cash,  no  certificates 
money  paid  in  retani«!i  *^^®**^^"Ptions  were  to  be  vend,  and  the 

«!•    Your  orators  thereupon,  at  tiie  time  afore- 
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said,  to-wit,  on  the  first  of  January,  1874,  subscribed  for  said  stock 
in  the  amounts  hereinafter  set  out,  and  paid  for  the  same  then  and 
there,  on  the  days  of  the  dates  and  the  amounts  of  their  several  certifi- 
cates of  stock,  hereinafter  more  fully  set  out  and  explained,  teceired 
said  certificates,  at  which  time  said  Nutting,  president,  and  Groodall, 
cashier  of  said  bank,  assured  orators  that  every  dollar  of  the  $100,000 
of  stock  so  increased  had  been  subscribed  for  and  paid  for  in  cAsh,  and 
therefore  the  stock  certificates  could  be  issued  in  aooordance  with 
the  plan  of  said  increase  of  stock.  And  your  orators  allege  and 
charge,  and  expect  to  prove,  that  at  that  time,  when  said  certificates 
of  stock  were  issued,  only  about  $40,000  of  the  $100,000  had  been  paid 
in  or  has  ever  been  paid  in ;  that  instead  of  complying  with  said 
agreement  as  above  stated,  and  informing  your  orators  that  the  whole 
of  said  stock  had  not  been  subscribed  for  and  paid  in,  said  officers  of 
said  bank,  to- wit,  its  president  and  directors,  issued  to  the  original 
or  old  stockholders,  stock  certificates  for  $50,000,  without  requiring 
them  to  pay  one  dollar  or  any  sum  whatever  therefor,  and  withoat 
any  notice  thereof  being  given  to  orators  and  the  other  new  subscri- 
bers for  stock,  who  had  paid  their  money  therefor  into  said  bank  as 
aforesaid,  whereas  in  fact  and  in  truth  your  orators  are  informed  and 
believe,  and  expect  to  prove,  and  so  charge,  that  said  bank,  at  the 
time  and  long  before  said  action  enlarging  its  capital  stock  as  afore- 
said, was  utterly  insolvent,  and  that  said  insolvency  was  well  known 
to  said  officers,  directors,  and  many  of  the  stockholders,  and  the 
whole  scheme  of  the  enlargement  of  the  capital  stock  and  the  sale  of 
the  same  to  innocent  persons,  and  the  issuing  of  the  $50,000  of  said 
stock  to  the  old  stockholders,  as  above  set  out,  was  a  naked  fraud  to 
cheat  and  deceive  the  public,  and  especially  the  persons  who  might, 
from  said  statements  above  alluded  to  and  set  out,  be  induced  to  take 
said  new  stock,  when  both  the  old  and  new  stock  was  utterly  worth- 
less and  of  no  value,  by  reason  of  the  large  insolvency  of  said  bank, 
and  the  wrongful,  ille^  and  fraudulent  issue  of  sud  $50,000  of  stock 
to  the  old  stockholders. 

**  And  your  orators  and  oratrix  aver  that  they  have  been  informed 
and  believe  that  a  large  portion  of  the  dividends  declared  by  the  said 
bank  were  never  in  truth  made,  but  that  said  pretended  cash  and 
stock  dividends  were  not  from  any  profits  of  the  bank,  as  orators  have 
been  informed  and  believe,  consists  wholly  of  past  due  and  utterly  in- 
solvent papers  and  claims,  wholly  uncollectible,  none  of  which  have 
ever  been  collected  or  can  be  collected. 

**  Your  orators  further  charge  that  they  are  i!i  formed  and  believe 
that  of  the  original  capital  stock  only  $150,000.00  were  ever  in  fact 
paid  in,  by  either  pretended  dividends  or  otherwise,  but  that  but  sev- 
enty-five cents  on  the  dollar  was  all  that  was  pretended  to  be  paid, 
and  that  said  bank  issued  full  paid-up  certificates  of  stock  to  the  said 
stockholders,  under  some  pretence  (wholly  unfounded)  of  their  hat- 
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TXig  a  lai^  uncollectible  surplus  of  profits  in  the  bank,  consisting  of 
ijABolvent  debts,  as  above  stated,  which  action  of  the  officers  of  said 
iMmk  was  authorized  by  its  directors  and  ratified  by  them,  and  a 
xxumber  of  the  old  stockholders  who  received  said  stock  certificate 
-^th  a  full  knowledge  of  said  facts. 

"And  your  orators  and  oratrix  aver,  and  expect  to  prove,  that  Charles 
J^.  Notting,  the  president  of  said  bank,  represented  himself  to  be* 
and  your  orators  and  oratrix  aver  that  he  was,  in  fact  and  truth,  the 
agent  of  said  bank  to  sell  the  new  stock  to  the  purchasers,  and  that 
l&e  represented  to  each  of  your  orators,  personally  or  to  their  agents 
who  purchased  the  stock  for  them,  that  said  bank  was  in  a  sound  and 
prosperous  condition ;  that  it  had  been  paying  from  fifteen  to  twenty- 
five  per  cent  profits ;  that  it  was,  at  the  time  of  said  sales  of  new 
stock  to  each  of  your  orators,  respectively,  in  a  more  prosperous  con- 
dition than  ever,  and  would  doubtless  continue  to  pay  large  profits 
and  dividends,  when,  in  fact  and  in  truth,  said  bank  was  wholly  insol- 
vent and  its  entire  capital  absorbed  by  bad  debts  and  fraudulent  divi- 
dends, and  it  was  then  unable  to  pay  even  its  depositors,  all  of  which 
{Acts  were  well  known  to  the  then  directors  of  said  bank  and  many 
of  the  stockholders,  of  all  of  whom,  stockholders  of  said  bank,  ana 
of  the  bank  itself,  the  said  Nutting  was  the  legal  ageht  and  repre- 
sentative ;  and  the  directors  of  the  bank  and  all  of  its  stockholders 
aire  bound  by  his  fraudulent  action  in  the  premises,  as  well  as  their 
own  action. 

"Your  oratorD  and  oratrix  farther  aver  that  none  of  them  had  the 
slightest  knowledge  of  the  affairs  of  the  bank,  and  wholly  relied  upon 
the  statements  of  said  Nutting  in  relation  thereto,  he  being  then  the 
president  and  agent  of  the  bank  in  the  matters  of  the  sale  of  the  stock ; 
and  that  each  of  your  orators  paid  at  the  time  of  sale  of  said  stock  to 
them,  the  full  amounts  in  their  respective  certificates  of  stock,  bona 
fide,  and  without  any  knowledge,  or  even  suspicion  of  the  falsity  of 
the  statements  made  1o  them  by  said  Nutting,  and  with  entire  confi- 
dence in  the  truth  of  sai^  false  and  fraudulent  statements. 

"Your  orator,  Joseph  M.  White,  is  informed  that  he  purchased  the 
stock  so  fraudulently  issued  to  C.  A.  Nutting,  but  of  this  he  had  no 
notice,  but  bought  the  same  in  good  faith  and  paid  for  the  same  dol- 
lar for  dollar. 

"  Ai^  your  orators  further  state  that,  without  any  knowledge  of  these 
facts,  they  accepted  two  dividends  on  said  stock,  which  was  declared 
by  said  directors,  as  did  all  the  rest  of  the  stockholders,  old  and  new, 
as  far  as  your  orators  are  informed  and  believe;  that  they  received 
the  same  in  the  utmost  good  faith,  and  without  any  knowledge  of  the 
facts  and  frauds  herein  alleged. 

"And  your  orators  further  allege  that  some  time  during  the  month 
of  October,  1875,  said  Charies  A.  Nutting  retired  from  the  bank,  sold 
out  his  stock,  as  your  orators  are  informed,  still  owing  said-  bank 


d03  SUPREME  COURT  OF  GEORGIA- 

Thetaty  Buikol  UmoonelaLn.  BuUetttf  oL 

$12,500.00  for  stock  subscribed  for  by  him  and  never  paid  for,  but  for 
which  said  officers  received  his  note  for  said  sum,  and  did  not  require 
said  stock  paid  for  by  him  before  they  issued  stock  certificates  to  him 
therefor,  and  John  J.  Gresham  became  the  president  thereof,  and 
still  is  such,  and  that  Wm.  6.  Holt,  Wm.  fi.  Johnston,  John  £.  Jones 
and  J.  B.  Ross  became  directors,  and  still  are,  except  John  B.  Boss, 
who  recently,  during  the  month  of  August,  died,  and  whose  estate  is 
unrepresented. 

"That  after  said  Gresham  became  president,  your  orator,  G.  T. 
Bartlett,  acting  for  himself,  and  all  of  your  orators  except  Jos.  K. 
White,  some  time  during  the  mpnthof  March  last,  having  heard  news 
unfavorable  to  the  sound  condition  of  the  bank,  called  at  the  banking 
house  of  said  bank  in  Macon,  and  requested  the  permission,  and  then 
demanded  the  right  to  inspect  the  books  and  assets  of  said  bank  with 
the  assistance  of  his  counsel,  then  present  in  the  city,  and  ready  to 
enter  on  said  investigation,  and  Gresham  then  and  there  refused  yoor 
orators'  attorney  to  inspect  said  papers,  or  to  be  present  at  said  in* 
vestigation ;  that  he  also  refused  to  show  to  orator  G.  T.  BarUett 
the  report  of  the  directors  to  the  stockholders,  or  to  permit  said  Bartr 
lett  to  read  the  same ;  that  said  Gresham,  president,  as  aforesaid, 
also  failed  and  neglected  to  make  and  publish  a  report  of  the  con- 
dition of  said  bank,  as  required  by  law.  Your  orators  further  cbaige 
and  allege  that  some  time  during  the  month  of  May,  1877,  to-wit,  on 
the  12th  day  of  May,  1877,  that  said  president  Gresham,  and  said 
directors  of  said  bank,  made  an  assignment  of  all  its  assets  of  every 
nature  whatsoever  to  Thomas  B.  Gresham,  the  son  of  said  president, 
as  assignee  of  said  bank,  and  closed  its  doors,  and  that  previooaly 
to  that  time  said  president  and  directors  had  sold  and  conveyed  to 
John  B.  Ross,  one  of  the  directors  of  said  bank,  the  banking  house 
of  said  bank,  in  the  city  of  Macon,  for  the  sum  of  $15,000.00,  when  it 
was  worth  a  great  deal  more,  and  cost  the  sum  of  $30,000.00,  and 
which  was  the  only  real  estate  owned  by  the  bank,  at  least  the  only 
real  estate  the  least  valuable. 

"And  your  orators  aver  that  all  these  acts  and  doings  of  said  old 
stockholders,  the  presidents,  Nutting  and  Gresham,  and  direcion, 
and  said  bank,  are  contrary  to  equity  and  good  conscience.  And  as 
your  orators  are  wholly  without  an  adequate  and  complete  remedy 
at  law,  but  can  only  have  relief  in  your  Honor's  court  of  equity, 
where  such  matters  are  cognizable  and  relievable,  they  pray  yoor 
Honor  that  the  said  old  stockholders  who  have  notbona  fide  paid  op 
ihe  cost  of  their  original  stock,  or  the  stock  held  by  them  when  they 
accepted  said  pretended  and  fraudulent  stock  dividends,  may  be 
compelled  to  pay  up  the  same,  and  also  that  they  may  be  compelled, 
by  a  decree  of  this  honorable  court,  to  refund  to  the  bank,  for  Uie  qm 
of  the  creditors  and  the  new  stockholders  who  have  paid  up  their 
stock  bona  tide,  the  full  amount ;  and  that  they  nlay  account ;  and  that 
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said  bank  shall  account  to  jowr  orators  for  the  same,  to  the  fall  ex- 
tent of  their  liability,  if  necetuuuy,  after  exhausting  the  funds  of  the 
bank ;  and  that  said  directors  shall  be  held  liable,  and  account  to  your 
orators  and  oratrix  for  all  the  losses  yoor  orators  and  oratrix  have  sus- 
tained either  by  their  fraudulent  or  negligent  conduct,  and  that  said 
C.  A.  Nutting,  one  of  the  directors  and  president  of  said  bank,  when 
these  wrongs  were  inflicted,  shall  also  be  held  to  account  for  the 
same ;  and  that,  by  a  decree  of  this  court  against  the  said  bank  and 
its  old  stockholders,  and  its  directors  and  said  Nutting,  all  the  con- 
tracts for  the  sale  of  said  stock  to  your  orators  and  oratrix  be  declared 
null  and  void,  and  be  rescinded,  and  that  your  orator  and  oratrix 
may  have  such  other  and  further  rehef  as  the  nature  of  their  respec- 
tive cases  may  require,  and  as  is  in  accordance  with  the  principles  of 
equity  and  good  conscience.  Tour  orator  and  oratrix  expressly 
waiving  any  discovery  or  answer  from  either  or  any  el  said  defend- 
ants." 

To  this  bill  defendants  demurred, 

(1.)  For  want  of  equity  entitling  complainants,  or  either 
of  them,  to  the  relief  prayed. 

(2.)  That  if  complainants  have  any  cause  of  action,  their 
remedy  for  the  same  at  common  law  is  full,  adequate  and 
complete. 

(3.)  The  bill  is  multifarious.  It  seeks  Ist,  to  set  aside 
and  rescind  the  subscription  of  complainants  to  the  capital 
stock  of  the  city  bank,  for  fraud  in  its  procurement  by  the 
agents  of  the  bank.  2d.  It  seeks  to  charge  the  agents  of 
the  bank  as  being  liable  to  them  for  their  fraudulent  con- 
duct. 3d.  It  seeks  to  charge  the  directors  for  the  amount 
of  the  stock  for  their  fraudulent  conduct,  by  which  the 
complainants^  subscription  was  induced.  4th.  It  seeks  to 
have  the  stock  of  the  old  stockholders  issued  to  them,  in 
the  form  of  stock  dividends,  canceled  and  rescinded  as 
having  been  fraudulently  and  illegally  issued.  5th.  It 
seeks  to  compel  said  stockholders  to  pay  in  for  general  dis- 
tribution the  amount  of  stock  issued  as  dividends.  6th.  It 
seeks  to  charge  the  directors  for  neglect  and  mismanage- 
ment 7th.  It  seeks  to  charge  the  old  stockholders  with 
the  amount  of  the  subscription  of  complainants  because 
they  knew  that  they  were  subscribing  for  said  stock  under 
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false  assurances,  representations,  etc.  8th.  It  seeks  to 
charge  the  directors,  as  directors,  for  their  fraudulent  acts, 
and  also  seeks  to  charge  them,  as  individuals,  for  the  same 
acts. 

The  demurrer  was  overruled,  and  defendants  excepted. 

1.  These  are  the  only  specifications  under  this  head,  and 
they  amount  to  an  averment  of  mi^oinder  of  causes  of 
action  and  of  parties  defendants.  There  is  no  special 
ground  in  this  demurrer,  insisting  that  there  was  a  mis- 
joinder of  parties  as  complainants,  and  although  that 
ground  was  principally  relied  upon  in  the  argument  of 
this  portion  of  the  case,  we  have  been  unable  to  discover 
it  in  the  pleadings,  unless  we  are  expected  to  infer  it  from 
the  general  allegation  at  the  end  of  the  8  th  of  the  above 
grounds,  in  the  words  following,  namely :  "and  with  divers 
other  inconsistent  and  conflicting  claims,  all  contained  and 
set  out  in  the  one  bill  to  be  covered  by  one  decree."  This 
sweeping  allegation  is  formal  rather  than  substantial,  and 
may  be  usually  found  in  demurrers  for  multifariousness. 
There  is,  then,  nothing  in  the  pleadings  to  show  that  this 
question  was  passed  upon  by  the  lower  courts,  and  or  this 
reason  alone  we  might  refuse  to  consider  it  here,  and  in 
view  of  the  requirement  that  "  the  decision  complained  ol 
and  the  alleged  error  shall  be  plainly  specified,"  (Code, 
§4251),  perhaps  we  ought  not  to  consider  this  ground,  bal 
as  no  objection  was  urged  to  this  course  by  the  complain- 
ants here,  we  will  treat  it  as  though  it  had  been  properly 
and  regularly  made  and  insisted  on. 

Where  the  same  bill  embraces  two  or  more  distinct  sab- 
jects,  it  is  deemed  multifarious.  According  to  one  emi- 
nent English  chancellor,  who  has  been  followed  by  many 
other  judges  and  approved  text -writers,  it  is  impossible, 
upon  the  authorities,  to  lay  down  any  rule  or  abstract  prop- 
osition as  to  what  constitutes  multifariousne8s,which  can  be 
made  universally  applicable.  The  cases  upon  the  subject 
are  extremely  various,  and  the  courts,  in  deciding  them, 
seem  to  have  considered  what  was  convenient  in  particn* 
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lar  cases,  rather  than  to  have  attempted  to  lay  down  an 
absolute  rule.    Much  of  this  doubtless  results  from  treat- 
ing as  multifariousness  what  is,  in  fact,  more  properly  mis- 
joinder,  that  is  to  say,  where  the  cases  or  claims  united 
in  one  bill  are  of  a  character  so  different  that  the  court 
^11  not  permit  them  to  be  litigated  in  one  record.  It  may 
be,  that  the  plaintiffs  and  defendants  are  parties  to  the 
^whole  of  the  transactions  which  form  the  subject  of  the 
suit,  and,  nevertheless,  those  transactions  may  be  so  dis- 
similar that  the  court  will  not  allow  them  to  be  joined 
together,  but  will  require  distinct  records.    Before  a  party 
can  set  up  the  defence  of  multifariousness,  he  must  be  able 
to  say  that  he  is  brought  as  a  defendant  to  a  record,  with 
a  large  part  of  which,  and  of  the  case  made  by  which,  he 
has  no  connection  whatever.    The  bill  must  contain  sev- 
eral distinct  and  separate  matters  relating  to  individuals 
with  whom  he  has  no  concern.  1  Darnell's  Ch.  Pr.,  884, 335. 
But  where  the  plaintiffs  have  a  common  interest  against 
all  the  defendants  in  a  suit,  as  to  one  or  more  of  the  ques- 
tions raised  by  it,  so  as  to  make  them  all  necessary  parties 
for  the  purpose  of  enforcing  that  common  interest,  the  cir- 
cumstance of  some  of  the  defendants  being  subject  to 
distinct  liabilities  in  respect  to  different  branches  of  the 
subject-matter,  will  not  render  the  bill  multifarious.  More 
briefly  and  comprehensively  expressed,  the  rule  deducible 
from  the  cases  and  text  writers  seems  to  be  that,  ^^  where 
there  is  a  common  liability  and  a  common  interest,  the 
common  liability  being  in  the  defendants  and  the  common 
interest  being  in  the  plaintiffs,  different  grounds  of  prop- 
erty may  be  united  in  the  same  record."    1  Dan.  Ch.  Pr., 
887,  338.    In  Campbell  vs.  Mackey,  1  M.  (fe  C,  603,  623, 
Lord  Oottenham,  from  a  full  and  careful  review  of  all  the 
cas^s,  ancient  and  modem,  has  reached  the  conclusion  above 
announced. 

To  these  Considerations  should  be  added  another,  which 
of  late  years  seems  to  have  influenced  this  court  in  their 
dealings  with  this  subject,  viz :  that  each  case  is  to  be  gov- 
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emed  by  its  own  circumstances,  and  must  be  left,  in  a 
great  measure,  to  the  sound  discretion  of  the  court.  12 
<?a.,  61 ;  Gaines  vs.  Chew,  2  How.,  U.  S.,  619  ;  Oliver  vs. 
Peate,  3  /J.,  333. 

This  defence  has  never  been  favored  by  courts  of 
equity  on  account  of  its  tendency,  where  allowed,  to  pro- 
tract litigation  and  to  necessitate  a  multiplicity  of  suits. 
In  the  case  quoted  from  12  Oa.,  ut  sup.^  it  is  said  that 
"the  courts  always  discourage  the  objection  of  multifari- 
ousness, where,  instead  of  advancing,  it  would  defeat  the 
ends  of  justice."  It  is  not  an  unimportant  fact,  nor  one  to 
be  overlooked,  in  determining  our  legislative  policy  in 
this  respect,  that  §4192  of  our  Code,  which  specifies  the 
grounds  upon  which  a  demurrer  will  lie  to  a  bill  in  equity, 
omits  any  mention  of  this  particular  one  by  name,  from 
the  enumeration,  and  makes  no  allusion  to  it,  unless  it  can 
be  considered  as  embraced  in  the  ground,  which  makes 
the  bill  demurrable  for  the  misjoinder  of  "causes  of  action 
or  parties,'^  and  we  have  seen  that  this  is  distinct  from 

multifariousness. 
Tested  by  these  principles,  the  bill  under  consideration 

was  not  open  to  this  objection.  All  the  complainants 
belong  to  the  same  class,  and  had  a  common  interest) 
while  all  the  defendants  belonged  to  but  one  class,  and 
were  subject  to  a  common  liability.  The  former  were  the 
holders  of  the  new  stock,  which  they  were  induced  to  sub- 
scribe and  pay  for,  as  they  allege,  by  the  misrepresenta- 
tions of  the  accredited  agents  of  the  latter,  who,  by  the 
terms  of  the  charter,  as  set  forth  in  the  plea&ings,  could 
^lone  authorize  the  issue  of  this  new  or  increased  stock, 
and  all  of  whom  were  benefited  by  the  wrong  done  to 
these  plaintiflTs.  The  defendants  were  all  stockholders  in 
and  members  of  the  corporation,  when  the  complainants 
were  drawn  into  the  association  by  the  artful  practices  of 
their  directors,  president  and  cashier,  each  of  whom  was 
likewise  a  stockholder  of  that  class,  and  who^  along  with 
the  other  holders  and  owners  of  the  original  stock,  shared 
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in  the  profits  arising  from  the  transaction,  and  to  that  ex- 
tent, contribnted  to  the  iigary  of  each  and  all  of  the  com- 
plainants. 
It  matters  not  that  the  extent  of  the  rights  of  each  of 

the  complainants,  or  the  liability  of  each  of  the  defend- 
ants, may  not  be  the  same  or  that  the  measure  of  the  lia- 
bility of  the  corporation  and  its  officers  and  directors  may 
be  different  from  that  of  the  other  defendants,  the  original 
stockholders ;  this  will  not  serve  to  render  the  bill  moltifa- 
rions,  or  make  it  improper  to  a4jast  these  respective  rights 
and  liabilities  upon  one  record*  It  is  enough  that  they 
are  brought  into  court  upon  a  record  and  a  case  with  a 
large  part  of  which  they  are  connected,  and  that  they  are 
necessary  parties  to  enable  the  complainants  to  attain  the 
full  measure  of  the  rights  they  seek.  There  was,  there^ 
fore,  no  error  in  overruling  this  ground  of  the  demurrer. 
The  objection  urged  to  a  single  portion  of  the  prayer,  dis- 
connected from  the  statements  in  the  bill  and  the  remain- 
der of  the  prayer,  was  not  tenable.  In  order  to  determine 
whether  a  bill  is  multifarious,  regard  must  be  had  to  the 
stating  part  and  not  to  the  prayer  alone.    Hammond  vs. 

Mich.  Railroad,  Walker  Oh.  R,  214. 
2,  8.  It  was  not  seriously  contended  at  the  hearing  before 

this  court,  that  the  statements  in  this  bill,  apart  from  other 
defects  insisted  upon,  did  not  make  a  case  for  a  .court  of 
equity.  The  proposition  that  this  court  is  the  proper  forum 
to  redress  frauds,  by  which  parties  were  induced  to  take 
stock  in  trading  corporations  or  joint  stock  companies, 
was  too  obvious  to  admit  of  serious  argument,  and  hence, 
was  not  urged.  *Morawetz  on  Priv.  Corp.,  §§299,  309. 

Leaving  this  broad  ground,  the  demurrer  was  narrowed 
to  a  single  point,  viz :  that  if  the  party  desires  to  annul 
such  a  contract,  he  must  proceed  with  the  utmost  diligence ; 
that  this  rule  of  diligence  is  founded  upon  the  most  obvi- 
ous principles  of  justice ;  that  a  contract  induced  by  fraud 
is  valid  until  it  is  avoided  by  the  innocent  party ;  that  one 
who  has  thus  been  induced  by  fraud  or  deception  to  take 
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shares  in  a  corporation,  is  in  every  respect  a  stockholderj 
and  entitled  to  the  benefits  of  membership,  until  he  ha? 
elected  to  repudiate  his  contract ;  if  then,  he  was  permit- 
ted to  delay  declaring  his  contract  void  on  account  of  the 
fraud,  injustice  would  be  done  the  other  stockholders,  for 
the  former  would  be  enabled  to  speculate  upon  tHe  viloe 
of  his  shares,  to  repudiate  them  if  the  speculation  shoald 
prove  a  failure,  and  to  hold  them  valid  in  case  of  success. 
Diligence  is  also  required,  lest  other  persons  be  misled  by 
the  fact  of  his  remaining  a  member  of  the  association. 
Morawetz  Pr.  Corp.,  §310. 

This  statement  of  the  law,  as  far  as  it  goes,  is  correct, 
but  it  does  not  state  the  proposition  fully.  If  the  stock- 
holder had  notice  of  the  facts,  enabling  him  to  repudiate 
his  contract  on  account  of  fraudulent  representations, 
and  elected  to  treat  it  as  valid,  he  could  not  afterwards 
refuse  to  be  bound  by  it.  The  rule,  as  thus  qualified  is, 
"that  a  person  who  was  induced  by  fraud  to  purchase 
shares  in  a  corporation  cannot  avoid  his  contract,  if,  after 
having  acquired  notice  of  the  fraud,  he  has  demet  any 
benefit  from  his  shares,  or  in  any  manner  has  acted  as 
a  stockholder,"    lb. 

Ashley^s  Case,  L.  K,  9,  £q.  363,  much  insisted  upon 
here,  is,  in  its  circumstances,  just  the  reverse  of  the  case 
made  by  this  bill.  Ashley,  after  having  heard  the  facts 
which  induced  other  stockholders  to  institute  proceed- 
ings to  annul  their  contract  fully  discussed,  remained 
quiet  for  sixteen  months  ;  during  that  time  he  appeared 
to  be  undecided ;  he  did  nothing ;  did  not  say  he  dis- 
sented,  or  that  he  assented ;  he  seems  to  have  been  await- 
ing the  result  of  the  litigation  of  the  dissentient  share- 
holders with  the  company,  before  he  concluded  upon 
his  course;  the  court.  Lord  Romilly,  M.  R.,  held  that 
^^  nothing  was  more  clear  than  that  he  could  not  do  this: 
that  he  should  have  written  to  the  company  and  said/ 1 
dissent,  and  if  you  will  agree,  I  will  be  bound  by  the  de- 
cision in  this  case  which  is  being  tried.'    But  he  remains 
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quiet  for  sixteen  months,  and  if  the  company  had  been 
successfol,  and  the  directors  had  said,  when  the  decision  in 
the  case  was  given,  ^  You  are  a  dissentient  shareholder  and 
are  bound  by  this  decision,'  he  would  have  replied,  ^  Where 
do  you  find  that  ?  I  challenge  you  to  pat  your  finger  on 
anything  to  show  I  ever  dissented ;'  and  he  might  have 
taken  the  whole  of  his  share  of  the  profits  of  the  company, 
whatever  they  were.  But  if  he  had  expressly  said,  'I  am 
a  dissentient  shareholder,  and  I  put  myself  in  that  list,'  it 
follows  that,  if  the  company  had  been  successful,  he  could 
not  afterwards  have  claimed  a  share  of  the  profits  of  the 
company,  and  if'ould  have  been  bound  by  the  decision  in 
the  case ''  of  the  shareholders  who  dissented. 

^  This  was  the  simple  case  of  a  shareholder  who  knew 
that  nineteen  other  shareholders  of  the  company  dissented, 
and  that  the  company  had  suspended  legal  proceedings 
until  it  was  determined  whether  these  shareholders  were 
entitled  to  dissent;  but  he  did  not  make  up  his  mind 
whether  he  would  assent  or  dissent  until  the  question  was 
decided ;  and  in  the  meantime  the  company  was  buying 
estates  and  carrying  on  business."    It  was  in  reference  to 
these  facts  that  the  Master  of  the  Rolls  laid  down  the 
principle  that  ^^  a  man  must  not  play  fast  and  loose ;  that 
he  must  not  say,  *I  will  abide  by  the  company  if  success- 
ful, and  I  will  leave  the  company  if  it  fails ;'  and  there- 
fore whenever  a  misrepresentation  is  made,  of  which  any 
one  of  the  shareholders  has  notice,  and  can  take  advantage 
to  avoid  his  contract  with  the  company,  it  is  his  duty  to 
determine  at  once  whether  he  will  depart  from  the  com- 
pany, or  whether  he  will  remain  a  member.    When  I  say, 
^  as  soon  as  he  has  notice,^  I  do  not  mean  that  he  may 
stand  by,  when  a  great  number  of  people  tell  him  that 
misrepresentations  have  been  made  by  which  shareholders 
have  been  induced  to  take  shares,  and  that  he  may  wait 
until  it  is  decided  by  a  court  of  justice  that  there  have 
been  misrepresentations ;  on  the  contrary,  I  mean  that  it 
is  his  duty,  in  such  a  case,  to  go  and  ascertain  for  himself 
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whether  there  is  a  misrepresentation  or  not."  And  that  is 
precisely  what  appears  to  have  been  done  in  the  case  at 
bar.  According  to  the  statements  in  this  bill,  the  com- 
plainants, as  soon  as  they  were  apprised  of  the  embar- 
rassed condition  of  the  bank,  sought  an  inyestigation  of  its 
aflFairs,  in  order  to  get  proof  of  the  alleged  misrepresenta- 
tions, but  were  denied,  by  the  officers  of  the  company, 
access  to  its  books  and  papers,  for  the  purpose  of  ascertain- 
ing the  facts  upon  which  their  course  in  reference  to  the 
matter  now  in  controversy  was  to  be  determined.  After 
this  tirao,  it  does  not  appear  that  they  ever  derived  any 
benefit  from  their  shares,  or  that  they  acted  in  any  man- 
ner as  stockholders.  How  all  this  may  turn  out  upon  a 
full  investigation  of  the  case,  we  do  not  know  and  cannot 
anticipate.  We  decide  nothing  but  the  questions  made 
by  the  demurrer  to  the  bill,  and  have  not  looked  into  the 
answer  or  any  part  of  the  transcript  of  the  record,  other 
than  f'uch  as  was  essential  to  the  determination  of  these 
questions. 

4.  The  remaining  ground  of  the  demurrer,  that  the  com- 
plainants' remedy,  if  any,  was  full,  adequate  and  complete 
at  law,  which  was  mentioned  in  the  argument,  but  not 
pressed,  is  disposed  of  by  what  has  been  already  said. 

Judgment  affirmed. 


Clewts  v8.  Hartmak. 

[Hafl.  jQsttoe,  being  diiqiuaifled  in  this  cue,  Judge  Fort,  of  the  SoathwertVD  €l^ 

cait,  presided  in  biB  stead.] 

1.  Where  to  an  action  of  ejectment,  it  was  sought  to  set  np,  by  e<lin- 
table  plea,  a  claim  for  improvements,  a  general  allegation  that  the 
defendant  had  placed  valuable  improvements  on  the  land,  of  * 
value  named,  was  not  sufficient,  without  stating  their  character. 
It  should  have  been  stated  whether  or  not  the  improvements  ven 
necessary,  substantial  or  permanent,  and  whether  they  added  to 
the  value  of  the  land  or  benefited  the  owner. 

(a.)  A  more  general  allegation  that  the  defendant  had  paid  out  tear 
tain  amount  as  taxes  onthe  land  was  insufficient. 
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(&.)  Aplaintiflfin  ejectment  bavinK  abandoned  all  claim  for  meine 
profits,  a  plea  setting  up  that  defendant  had  erected  improvements 
aad  paid  taxes,  was  not  good  as  a  plea  of  set-ofl.  Whether,  with 
proper  pleadings*  relief  could  be  had  on  account  of  subatanttal  and 
permanent  improvements,  increasing  the  value  of  the  land,  is  not 
decijied.* 

2.  Where  a  plaintiff  in  ejectment  claimed  title  under  one  M-  L.  Shealy, 
and  defendant  sought  to  show  title  out  of  him,  and  'or  that  pur- 
pose oflfered  in  evidence  a  deed  from  the  sherifT  and  a  tax  fl.  fa  ,otk 
which  it  was  based,  issued  against  G.  W.  Collins,  as  agent  of  L. 
N«  Shealy,  without  any  reference  to  the  land  in  dispute,  and  tax 
returns  showing  that  Collins  returned  for  L.  K.  Shealy  certain  lots 
other  than  that  in  controversy : 

Held,  that  such  evidence  was  properly  excluded. 

(a.)  This  case  differs  from  the  cases  in  46  Oa,,  412 ;  51  Id,  454. 
December  21, 188S 

Pleadings.  Betterments.  Set-off.  Improvements. 
Evidence.  Before  Judge  Pate.  Dooly  Superior  Court. 
March  Term,  1883. 

Reported  in  the  decision. 

G.  W.  BusBEE ;  GusTiN  &  Hall,  for  plaintiff  in  error. 

J.  B.  Holmes  ;  Rawkiss  &  Hawkuis,  for  defendant 

FoBT,  Judge. 

This  was  an  action  of  ejectment,  brought  in  Dooly  su- 
perior court,  for  the  recovery  of  lot  of  land  number  76,  in 
the  second  district  of  said  county,  by  Sarah  C.  Hartman 
against  J.  L.  Glewis.  The  plaintiff,  in  her  declaration, . 
claimed  mesne  profits,  but  after  the  introduction  of  evi- 
dence, abandoned  her  claim  therefor.  The  defendant 
pleaded  the  general  issue  and  title  by  prescription  under 
color.  During  the  progress  of  the  trial,  the  defendant 
offered  the  following  amendment  to  his  plea,  viz : 

"By  way  of  amendment,  says  that,  at  the  time  he  entered  into  pos- 
session of  said  premises,  the  same  was  an  unimproved  tract  of  land, 
and  was  not  worth  anything  for  rent ;  that  since  he  so  went  into  pos- 

•BeeiJwnTeE'r.Jt.  FeOgdoL,  69  Oo.,  904. 
y71f62 
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session  of  the  same,  he  has  placed  valuable  improvements  upon  the 
same,  of  the  value  of  one  thousand  dollars  over  and  tfbove  any  rents 
that  might  have  become  due,  and  that  be  has  paid  oui  large  sums  for 
^axes  upon  said  lands,  to-wit :  the  sum  of  five  hundred  dollars;  that 
at  the  time  defendant  entered  into  possession  of  said  property,  he  did 
«o  in  good  faith,  believing  tiiat  he  had  a  valid  title  to  the  same,  and 
•that  he  made  said  improvements  under  the  same  impression,  and  if 
the  title  by  which  defendant  holds  said  land  should  prove  to  be  in- 
valid, then  he  prays  that  said  amount,  so  paid  out  as  aforesaid,  may 
be  allowed  him,  and  that  he  may  have  a  judgment  for  the  same, 
which  may  be  set  up  as  a  first  lien  upon  the  premises :  and  of  this  he 
puts  himself  upon  the  country." 

The  court,  upon  demurrer,  disallowed  the  amendment, 
and  this  is  one  of  the  principal  rulings  complained  of. 

The  plaintiff  introduced  in  evidence  a  deed  from  Eze- 
kiel  Adams  to  M.  L.  Shealy,  as  trustee  for  his  wife,  dated 
July  24, 1861,  conveying  the  premises  in  dispute  to  said 
M.  L.  Shealy,  in  trust  for  his  wife  (mother  of  the  plaintiff), 
^during  her  life,  remainder  to  plaintiff,  Sarah  O.  Hartman, 
.nee  Shealy.  There  were  certain  conditions  in  the  deed 
not  necessary  to  be  fully  set  out.  It  was  shown  that  Mrs. 
M.  L.  Shealy,  the  life  tenant,  died  13  or  15  years  previous 
to  the  institution  of  the  suit,  and  that  plaintiff  had  attained 
her  majority  a  short  while  before  bringing  the  suit  It 
was  admitted  that,  at  the  time  that  Ezekiel  Adams  made 
said  deed,  he  had  a  perfect  title  to  the  land.  The  plaintiff 
hero  closed. 

Defendant  then  offered  in  evidence  a  deed  from  W  L 
•Graham,  sheriff  of  Dooly  county,  to  J.  W.  Cross,  to  the 
premises  in  dispute ;  also  a  tax  Jl.  fa.  for  the  year  1872, 
.against  G.  W.  Collins,  agent  for  L.  N.  Shealy,  commanding 
the  sale  of  "  the  lands,  tenements  and  personal  property'' 
of  G.  W.  Collins,  as  agent  of  L.  N.  Shealy,  -'to  make  the 
sum  of  $15.50,  it  being  the  amount  of  the  tax  assessed.^ 
Indorsed  upon  this  Jl.fu.  was  a  levy  on  lot  No.  .76,  in  2d 
district  of  Dooly  county, "  as  the  property  of  L.  N.  Shealy, 
for  child;"  also,  a  return  of  the  sale  of  the  land  to  J.  W. 
Cross,  and  the  following  receipt : 
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"BeoeiTedof  W.  L.  Gr«h«m.  dieriff.  fir.eO,  »  the  .moantoTCraad 
above,  •odtheproceedsolMleof  lotof  landin  the2ndDoo«ycoantv 
No.  7«,  nid  Undsold  topar Uzes,  nnd  taxw.  Including costo, anioai;t- 
lilt?  to  $58.40.  M.  L.  Smalt,  guaidian. 

ViCTOMA  Sh«ALY." 

In  same  connection,  he  also  offered  a  deed  from  J.  W 
Cross  to  hioLself,  and  the  tax  returns  of  Dooly  co«mty  for 
the  year  1872,  showing,  as  a  basis  for  the  tax  ^.  fa.  that 
G.  W.  Collins,  as  agent  of  L  N.  Shealy,  returned  lots  of 
land  Nos.  53  and  75,  in  2d  district  of  Dooly  county,  con 
taining  five  hundred  acres,  more  or  less.  This  evidence 
was  offered  to  show  legal  title  in  defendant,  and  not  as 
color  to  support  his  plea  of  prescription. 

The  plaintiff  objecting,  the  court  excluded  all  this  evi- 
dence for  the  purpose  offered,  and  this  ruling  is  complained 
of.  The  jury,  under  the  charge  of  the  court,  found  for  the 
plaintiff,  and  defendant  moved  for  a  new  trial,  on  the  rari 
ous  grounds  set  out  in  the  record,  including  the  aforesaid 
rulings.  The  couri;  refused  the  new  trial  on  all  the  grounds 
taken,  and  defendant  excepted.  The  only  grounds  of  said 
motion,  insisted  on  in  this  court,  were  the  disallowance  of 
the  proposed  amendment  and  the  exclusion  of  the  evidence 
aforesaid.  So  it  is  unnecessary  to  consider  the  other  as 
signments  of  error. 

1.  We8eenoem>rintherulingofthecourt,disallowing 
defendant's  amendment  to  his  plea.  The  amendment  doe^ 
not  Btate  the  nature  and  character  of  the  improvements 
They  are  simply  denominated  ^'valuable  improvements '' 
Were  they  necessary,  substantial  or.  permanent,  or  were 
they  unnecessary  and  temporary  ?  Did  they  enhanc*.  thl 
value  of  the  land  ?  Was  the  plaintiff  in  any  wirLnl  . 
thereby  ?  On  these  points  the  plea  is  enZ^Ze^^t 
does  the  plea  suflSciently  set  forth  his  o}^;^  ^  a 
U  ,.  not  ch.^  ...  L  plainJl^tZflt-fit 

ll  .mn,  for  ^„e  profiu.  tho'l^X'  '"l" td  ll 
pie.  of  eet^olT.    We  U.i„i  .k,  „„„«  ,;,  ri^MrXl 
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amendment.  Whether,  in  a  proper  case  made  with  suitable 
pleadings,  the  defendants  could  get  relief  for  substantial 
and  permanent  improvements  made  upon  land,  whereby 
its  value  was  enhanced,  is  not  decided ;  the  defendant,  by 
his  proposed  amendment,  having  failed  to  present  such  a 
case,  we  are  not  called  upon  to  determine  that  question. 

2.  Was  the  evidence  offered  admissible  to  show  legal 
title  in  the  defendant?  Clearly  not.  The  tax^.  fa.  was 
against  G.  W.  Oollins,  as  agent  for  L.  N.  Shealy,  and  no 
reference  was  made  therein  to  the  land  in  dispute.  Indeed, 
it  appears  from  the  tax  returns,  that  neither  Collins  nor 
Shealy  gave  in  lot  Number  76  for  taxation,  nor  does  it  ap- 
pear that  either  was  in  possession  of  the  same  during  the 
year  1872,  that  being  the  year  for  which  the  taxes  were 
assessed  and  the  Ji.  fa.  issued.  There  is  nothing  in  the  tax 
Jl.fa.  showing  that  it  was  issued  for  the  taxes  due  on  the 
land.  Where  property  is  unretumed,  there  is  an  appro- 
priate way  to  sell  the  same  for  its  taxes.  See  Code,  §855. 
That  method  was  not  adopted  in  this  case.  The  evidence 
9ffered  showed  clearly  that  the  tsLxfi.fa.  aforesaid  had  iio 
lien  on  the  land,  and  it  follows  that  a  pretended  sale  there- 
under could  not  divest  the  title  of  the  plaintiff,  nor  could 
it  establish  legal  title  in  the  defendant.  Cross,  having  ac- 
quired no  title  under  the  tax  sale,  could  not  convey  a  valid 
title  to  defendant. 

The  cases  in  46  Oa.^  412,  and  51  /&.,  454,  do  not  conflict 
with  the  views  herein  expressed.  In  46  G^a.,  the  tax  exe- 
cution was  issued  substantially  against  the  property,  it  be. 
ing  described  in  said  Ji,  fa.  as  the  '^Bryan  plantation,'^  and 
issued  against  Hunt  and  Bryan  for  taxes  due  thereon.  In 
61  Ga.',  the  fi.fa.  was  issued  against  Williams,  agent  for 
estate  of  Enoch  Johnson.  Enoch  Johnson  died  in  Louisi- 
ana, and  his  estate  had  not  been  administered  on  in  this 
state.  Willianis  was  in  possession,  and  the^.ya.  was  issued 
for  taxes  assessed  on  a  return  of  the  property  sold.  The 
property  was  clearly  liable  in  that  case,  under  §857  of  the 
Code. 
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We  find  no  error  in  the  rulings  of  the  court  below,  and 
the  verdict  was  demanded  by  the  evidence.  The  new  trial 
was  therefore  properly  refused. 

Judgment  afiirmed. 


LaTBBOP  &  OOMPA27T  VS.  McBciUrET  &  HOLLlireBWOBTH  et  al. 

A  bill  alleged  as  follows :  Common  law  suits  were  instituted  against 
certain  defendants.  Daring  their  pendency,  the  principal  defend- 
ant left  the  state.  Attachments  pendente  iUe  were  sued  out,  and 
served  both  by  levy  and  garnishment.  A  large  amount  of  property 
in  this  state  is  held  by  the  above-stated  defendant  as  trustee  for 
his  wife  and  children.  From  time  to  time,  both  before  and  a  nee  the 
creation  of  the  debt  to  complainants,  the  defendant  has  mingled  his 
individual  funds  with  the  trust  estate,  in  such  manner  that  it  is  not 
easy  to  separate  the  two  funds.  Since  the  commencement  of  the 
common  law  suits  and  attachments,  he  has  caused  shares  of  stock, 
of  which  he  was  the  owner,  to  be  transferred  to  the  trust  estate. 
All  of  this  has  been  done  with  a  fraudulent  intent  to  defeat  the 
claims  of  complainants.  Apart  from  this,  the  defendant  is  insol- 
vent, owning  no  property  that  is  not  so  incumbered.  The  com- 
mon law  judgments  have  so  far  proved  fruitless.  The  bill  is  filed 
in  aid  of  them,  to  ascertain  the  defendant's  interest  in  the  property, 
remove  the  cloud  that  overhangs  the  title,  and  bring  it  to  sale  for 
the  payment  of  his  debts,  disencumbered,  so  that  it  may  bring 
something  like  its  fair  value : 

Held,  that  there  was  eqmty  in  the  bill. 

(a.)  Courts  will  favor  the  rights  of  creditors,  and  afibrd  them  every 
remedy  and  facility  to  detect,  defeat  and  annul  any  efEbrt  to  de- 
fraud them  of  their  just  rights. 

October  23,  1888. 

Debtor  and  Creditor.    Equity.    Fraud.    Before  Judge 
Cars  WELL.    Bibb  Superior  Court.    April  Term,  1883 

Reported  in  the  decision. 

Ltos  a  Grbsham  ;  W.  Dessau  ;  Thomas  Willingham,  for 
plaintiff  in  error. 

L.  N.  Whittle  ;  Lanier  &  Anderson,  by  brief,  for  de- 
fendants. 
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Hall,  Justice. 

The  complainants  in  the  bill,  having  large  claims 
against  the  defendants,  instituted  common  law  suits  to  en- 
force their  collection.  Pending  this  suit,  McBurney,  the 
principal  defendant,  left  the  state,  and  attachments  pen- 
dente lite  were  sued  out  against  him,  and  served  both  by 
levy  and  garnishment.  It  seems  that  a  large  amount  of 
property  in  Macon  is  held  by  him  as  trustee  for  his  wife 
and  children ;  that  from  time  to  time,  since  the  creation  of 
complainants'  debt,  as  well  as  before,  he  has  mingled  his 
individual  funds  with  this  trust  estate  in  such  a  manner 
that  it  is  not  easy  to  distinguish  or  separate  the  two  funds; 
that  he,  even  since  the  commencement  of  complainants^ 
common-law  suits  and  attachments,  has  caused  a  number 
of  shares  of  the  stock  of  the  Planters'  Warehouse  Company, 
of  which  he  was  the  owner,  to  be  transferred  to  this  trust 
estate,  etc.;  that  all  of  this  is  done  with  a  fraudulent  intent 
to  defeat  the  claims  of  complainants ;  that  their  remedy  at 
law  is  utterly  inadequate  to  reach  his  property  and  bring  it 
to  sale ;  that,  apart  from  this,  McBumey  is  insolvent,  own- 
ing and  controlling  no  property  that  is  not  so  encumbered. 
The  bill  is  brought  in  aid  of  the/ suits  at  common  law,  which 
have  now  gone  into  judgment,  and  which  so  far  have  yield- 
ed nothing  but  an  abundance  of  vexatious  and  fruitless 
litigation ;  to  ascertain  Burney's  interest  in  the  property, 
remove  the  cloud  that  overhangs  the  title,  and  bring  it  to 
sale  for  the  payment  of  his  debts,  disencumbered,  so  that 
it  may  bring  something  like  its  fair  value.  On  the  hear- 
ing of  this  case,  the  court  below,  on  motion,  dismissed  the 
bill  for  want  of  equity. 

Should  this  decree  have  been  made  ?  If  an  early  decis^ 
ion  of  this  court — Thurmond  et  al.  vs.  Heese,  3  i&Kyi 
449 — be  law,  and  we  think  it  is,  then  it  was  erroneous.  In 
their  main  features,  these  cases  are  strikingly  alike.  lo 
that  case,  Lumpkin,  J.,  who  delivered  the  opinion  of  the 
court,  after  noticing  the  rule  that,  before  a  creditor  can 
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come  into  a  coart  of  equity  to  subject  the  equitable  estate 
of  his  debtor  to  the  payment  of  his  demand,  he  should  have 
pursued  his  legal  remedies  to  every  available  extent,  with- 
out being  able  to  obtain  satisfaction,  said :  *^But  this  is  not 
the  case  made  by  the  bill ;  it  is  filed  to  set  aside  fraudulent 
conveyances,  made  for  the  express  purpose  of  defeating 
complainant's  debt,  and  to  annul  a  sale  in  which  the  prop- 
erty of  the  debtor  was  sacrificed  by  the  improper  use  of 
these  covinous  instruments.  The  bill  makes  a  clear  case  of 
actual  fraud,  and  a  strong  case.  A  court  of  equity  has, 
therefore,  jurisdiction  in  remedying  the  fraud,  and ''  the 
complainant  in  the  bill  comes  before  it,  neither  appealing 
to  its  favor  or  discretion,  but  demanding  relief  ex  debito 

justiticBn 

The  case  of  the  Planters'  &  Mechanics'  Bank  vs.  Walker 
et  alt  7  Ala.,  946,  is  precisely  parallel  in  principle ;  and 
the  court  there  say  that  it  is  a  misnomer  to  consider  and 
call  the  thing  in  controversy  the  equitable  estate  of  the 
debtors,  for,  being  in  pari  delicto  with  those  who  claim  un- 
der, them,  chancery  would  not  entertain  a  bill  in  their 
favor,  but  leave  them  to  adjust  as  they  could  the  rights 
they  set  up,  without  lending  its  aid.  «  But  the  right  of  the 
creditor  to  subject  property  of  his  debtor,  fraudulently 
conveyed,  is  founded  in  that  principle  of  the  common  law 
which  epjoins  integrity  as  a  virtue  paramount  to  generos- 
ity, and  denounces  fraud  as  incompatible  with  honesty  and 
fair  dealing." 

No  doubt  the  creditor  here,  as  in  the  case  cited,  could 
re-levy  his  execution,  and  attack  those  conveyances  at  law, 
but  the  court  of  our  sister  state  assigns  a  very  satisfactory 
reason  why  equity  should  retain  its  concurrent  jurisdiction 
over  this  subject. 

'^  The  right,"  says  Chief  Justice  Collier, "  to  disembarrass 
the  title  before  the  property  is  sold  to  satisfy  the  judgment, 
is  valuable  to  the  creditor ;  if  he  were  compelled  to  sell  it 
under  execution,  encumbered  with  a  conveyance  or  lien 
supposed  to  be  fraudulent,  comparatively  few  would  be 
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inclined  to  purchase,  and  they  at  a  depreciated  price.  This 
considerati  .n,  apart  from  all  others,  is  a  potent  argument 
in  favor  of  the  jurisdiction  of  equity." 

By  our  Code,  §1945,  courts  are  enjoined  to  favor  the 
rights  of  creditors,  and  to  afford  them  every  remedy  and 
facility  ^'  to  detect,  defeat  and  annul  any  effort  to  defraud 
them  of  their  just  rights." 

Of  late  years  this  just  provision  of  the  law  has  been  so 
seldom  appealed  to  that  it  seems  to  have  been  ignored,  if 
not  quite  forgotten.  It  is  quite  time  to  revive  a  recollec- 
tion of  it,  to  put  it  in  operation  again,  and  to  extend  its 
innumerable  benefits,  when  fairly  and  vigorously  adminis- 
tered, to  our  people. 

Judgment  reversed. 


Beall  et  aLj  executors,  vs.  Clark  et  oL 

1.  So  far  as  coQceniB  the  principles  laid  down  in  39  Ga. ,  533,  as  appli- 
cable to  this  controversy,  the  case  is  res  adjudicata,  but  not  inr- 
ther. 

2.  Where,  after  the  trial  of  a  case,  the  defendant  discovered  testi- 
mony to  show  that  complainants,  desiring  to  have  a  leading  wit- 
ness on  the  stand  personally,  entered  into  a  contract  with  him 
that,  if  the  testimony  of  the  witness  resulted  in  recovering  ceiUin 
plantations,  they  would  employ  him  to  oversee  such  places  at  a 
salary  of  $1,500  per  annum,  and  that  one  of  the  jurors  was  a  half 
brother  of  such  witness,  a  new  trial  should  have  been  granted. 

(a.)  The  counter-showing  did  not  relieve  the  testimony  of  the  witness 
from  suspicion,  or  render  the  juror  competent. 

3.  A  parol  contract  for  land,  on  which  specific  performance  is  sought, 
should  be  made  out  so  clearly,  strongly  and  satisfactorily,  as  to 
leave  no  reasonable  doubt  as  to  the  agreement. 

(d.)  A  specific  performance  of  a  voluntary  agreement,  or  merely  gra- 
tnitoos  promise  to  convey  land,  will  not  be  decreed.  There  most 
have  been  possession  of  the  land  given  under  the  agreement, 
upon  a  meritorious  consideration,  accompanied  by  valuable  im- 
provements made  upon  the  faith  thereof. 

(c.)  A  contract  by  one  to  transfer  to  his  son  certain  plantations  ss 
soon  as  the  latter  should  pay  the  cost  of  the  same,  it  being  the 
intention  that  such  payment  should  be  made  from  the  profits  of 
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the  plantations  themselyes,  was  deficient  in  mntoality  and  a  nude 

pact. 
{d.)  This  case  differs  from  those  in  33  Qa.,  9,  and  54  lb.,  523. 
4.  Statement  of  the  questions  remaining  to  be  disposed  of  in  the  coort 

below. 

JannafT  ]A«  1884. 

New  Trial.  Witness.  Jorors.  Contracts.  Title.  Spe- 
cific Performance.  Parent  and  Child.  Presumption.  Be- 
fore Judge  Bower.  Dou^erty  Superior  court  April 
Term,  1888. 

Jeremiah  Beall  brought  complaint  to  the  June  term,  i868, 
of  Dougherty  superior  court  against  J.  A.  Pace  (now  McLa- 
ren), E.  A.  Beall  (now  Clark),  and  M.  L.  Bryan,  on  two 
notes  for  $20,000  each,  dated  January  23, 1866,  due  January 
1st,  1867  and  1868.  The  defendants  filed  pleas:  First, 
that  the  notes  were  fraudulently  obtained,  in  this,  that  the 
plaintiff  represented  that  he  was  the  owner  of  the  Wilkins 
and  Echols  plantations  in  Lee  county,  for  which  defend- 
ants gave  three  notes  of  $20,000.00  each,  two  of  them  sued 
on,  when  he  had  no  titles  thereto  ;  that  they  belonged  to 
the  estate  of  Jesse  Beall ;  so  the  notes  are  void.  They  ten- 
dered back  the  deed,  and  prayed  that  the  trade  be  can- 
celed. Second,  that  the  plaintiff  represented  that  he  was 
the  legal  owner  of  said  land;  that  since  the  sale,  Mrs. 
Beall  had  learned  that  plaintiff  agreed  to  convey  said  land 
to  his  son  (her  husband),  Jesse  Beall,  in  1861,  and  put 
him  in  ]>os8e8sion ;  and  that  during  Jesse's  lifetime  and  since 
his  death,  plaintiff  had  received  60D  bales  of  cotton,  worth 
$75,000,  That  plaintiff  had  refused  to  carry  out  the  trade 
or  pay  her  and  her  son,  Jesse's  only  heirs,  for  said  cot- 
ton. Offer  to  set-off,  and  pray  judgment  for  the  balance. 
Third,  that  the  said  Eugenia  is  entitled  to  recover  one- 
half  of  $160,000  of  plaintiff,  amount  received  as  the  prop- 
erty of  Jesse  Beall,  deceased,  and  not  accounted  for;  and 
that  plaintiff  in  1865  and  1866  received  600  bales  of  cotton 
of  Jesse  Beairs  estate,  worth  $100,000,  and  also  $10,000  trust 
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funds,  due  said  Jesse  from  his  grandfather  Moughon's  estate, 
and  $50,000  trust  money  from  Sanford's  estate,  none  of 
which  has  been  accounted  for ;  one- half  of  all  which  is  due 
said  Eugenia,  and  she  offers  to-set  off  the  same.    Fourth, 
that  in  1860  plaintiff  made  a  parol  agreement  with  his  son 
Jesse  to  convey  him  .the  Wilkins  place  for  what  it  cost, 
$90,000^  and  that  Jesse  could  pay  it  with  the  cotton  crops  to 
be  grown  on  the  place,  or  as  he  might  choose.    That  Jesse 
went  into  possession,  and  made  valuable  improvements  un- 
der said  agreement.  That  to  encourage  his  son,  Jesse,  and  at 
his  request,  plaintiff,  in  1862,  purchased  the  Echols  place 
for  $30,000,  in  Confederate  money,  and  included  it  in  said 
agreement;  that  he  retained  possession  until  his  death; 
that,  under  said  agreement,  plaintiff  received  all  the  cottoo 
aforesaid,  and  converted  the  same  to  his  own  use ;  that  all 
the  sums  aforesaid  greatly  more  than  paid  for  said  land; 
and  that  said  plantations  both  belong  to  Eugenia  and  her 
son,  the  sole  heirs  at  law  of  said  Jesse.    That  these  facts 
were  unknown  to  defendants  when  Ihey  gave  said  notes; 
that  plaintiff  fraudulently  represented  himself  to  be  the 
owner  of  the  land,  when  such  was  not  in  fact  true.    Guar- 
dian ad  litem  for  her  son,  and  special  verdict  prayed  for, 
and  that  the  notes  be  declared  void^     They  prayed  to  can- 
cel the  sale ;  that  plaintiff  be  required  to  execute  titles  in 
accordance  with  the  parol  agreement  with  Jesse  BeaIl,aD(i 
pay  the  balance  due. 

Defendants  in  the  common  law  suit  filed  their  bill  in 
equity,  to  the  December  term,  1868,  of  court,  setting  tip 
the  same  facts  set  up  in  the  pleas,  and  that  they  gave 
$60,000  for  said  places,  and  sold  them  to  one  Woodward 
for  same  amount,  and  turned  his  notes  over  to  Jeremiah 
Beall  as  collateral  security  for  their  notes,  in  1866;  that 
said  Beall  is  pressing  their  collection ;  that  said  Beall,  by 
some  arrangement  with  said  Woodward,  had  got  back  into 
possession  of  said  places,  and  had  both  the  notes  of  said 
Woodward  and  complainants,  without  giving  complain- 
ants the  proper  credits  therefor.    That  in  1861  Eugenia 
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Coley  was  married  to  Jesse  Beall ;  she  had  20  negroes,  all 
good  hands,  which  Jesse  received  and  worked  on  the  Wil- 
kins  place,  which  he  was  managing  and  working  at  the 
time,  and  had  been  since  January  1, 1860,  as  his  own ;  and 
did  so  till  spring  of  1862,  when  he  went  to  the  war,  leaving 
an  overseer  on  the  place ;  that  in  1862  defendant  purchased 
the  Echols  place,  and  worked  both  places  with  Eugenia's 
and  Jesse's  negroes,  until  the  sale  to  complainants  in  1866, 
receiving  all  the  crops,  as  well  as  the  ones  already  raised ; 
that- Jesse  was  killed  in  1863;  left  a  wife  and  one  child; 
learned  since  their  purchase  that  Jesse  went  into  possession 
of  said  place,  partly  as  a  gift  and  partly  as  a  purchase.    It 
is  reasserted  that  they  knew  nothing  of  the  contract  be- 
tween Beall  and  his  son,  Jesse,  when  they  purchased ;  that 
they  relied  entirely  and  implicitly  on  the  statements  of 
said  Beall,  when  they  purchased,  as  to  his  ownership ;  that 
said  Eugenia  was  a  minor,  and  he  was  her  father-in-law. 
They  set  out  the  same  amounts  of  said  Jesse's  assets  going 
into  his  father's  hands  as  is  stated  in  their  pleas,  and 
alleged  that  Beall  well  knew  the  property  was  his  son's, 
and  they  did  not.    They  charged  that  all  of  said  property 
was  an  absolute  gift  from  Beall  to  his  son,  at  the  time  he 
took  possession,  at  least  the  larger  portion  of  it ;  all  of 
which  Beall   concealed  from  said  Eugenia,  saying  his 
son,  her  husband,  died  leaving  no  estate ;  that  defendant 
concealed  from  her  the  fact  that  her  husband  had  trust 
property  coming  to  him  as  set  out  in  the  pleas,  he  well 
knowing  it    That  defendant  is  trying  to  sell  said  lands  to 
leave  the  state,  and  has  no  bonds  to  secure  the  trust  funds 
aforesaid,  and  that  the  sale  to  them,  for  the  reasons  afore- 
said, is  fraudulent  and  void ;  that  he  had  all  the  money  of 
his  son ;  that  the  places  were  paid  for.    They  ask  an  iiyunc- 
tion  against  the  selling  of  any  of  said  notes  or  lands;  that  the 
lands  be  decreed  to  said  Eugenia  and  her  son,  and  that  said 
Beall  be  required  to  account  fully,  etc.    The  complainants 
waived  discovery.    After  the  purchase  of  the  places,  Mrs. 
Pace  was  married  to  Peter  McLaren,  and  Mrs.  Beall  was 
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married  to  C.  M.  Olark.  C.  M.  Clark,  as  guardian  ad 
litem  of  Mrs.  Olark^s  son,  and  as  her  husband,  was  also 
made  a  party,  and  general  accoant  and  settlement  asked 
for.    Beall,  the  defendant,  lives  in  Baldwin  county. 

On  January  3, 1871, 0.  M.  Olark,  administrator  on  the  es- 
tate of  Jesse  Beall,  filed  an  amendment  to  the  bill,  alleging 
that,  since  the  grant  of  the  injunction,  defendant  had  obtain- 
ed letters  of  guardianship  for  Jesse  S.  Beall,  minor  son  of 
his  wife,  from  Baldwin  court  of  ordinary ;  that  said  minor 
was  not  a  resident  of  Baldwin  county  at  the  time ;  that 
no  notice  was  given  to  the  mother ;  and  that,  by  virtue  of 
said  letters  of  guardianship,  he  was  trying  to  sell  a  part  of 
the  estate  of  Jesse  Beall,  deceased,  when  Clark,  adminis- 
rator,  has  an  action  of  ejectment  pending  against  the  ten- 
ants of  said  Beall  for  the  lands.    At  June  term,  1871,  C.  H. 
Olaik  ad  ministrator,  was  made  a  party  defendant  to  said  bilL 

Jeremiah  Beall  pleaded  to  the  jurisdiction  and  de- 
murred to  the  bill.  The  plea  was  stricken,  and  the  de- 
murrer overruled.  He  filed  an  answer  setting  up,  in  brief, 
as  follows :  He  did  sue  the  notes,  and  justly  so,  to  recover 
the  balance  due  him  for  said  places.  The  notes  were 
given  for  the  Wilkins  and  Echols  places  in  Lee  and  Ter- 
rell counties;  he  made  complainants  a  valid  and  legal 
deed  to  the  same,  and  took  the  notes  set  out  and  a  mort- 
gage on  the  lands  sold  to  secure  their  payment.  Com- 
plainants sold  the  land  to  one  Woodward  for  $60,000,  and 
made  him  titles,  and  took  notes  and  mortgages.  Com- 
plainants cultivated  said  lands  in  1866,  but  never  paid 
any  portion  of  the  purchase  money.  After  the  sale  to 
Woodward,  complainants  turned  over  his  notes  and  mort- 
gage to  defendant  as  collateral  security  for  the  origiDal 
purchase  money  due,  and  had  the  same  so  expressed  in  the 
mortgage,  with  the  distinct  contract  and  understanding  that 
this  defendant  should  have  the  right  to  collect,  settle  and 
compromise  the  same  as  he  might  deem  b^t,  and  credit 
the  sum  realized  on  complainants'  notes.  He  has  been  pot 
to  much  trouble  and  expense.    Soon  after  Woodward's 
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death,  Iiis  sons,  without  defendant's  knowledge,  but,  as  he 
believ€!S,  not  without  the  knowledge  and  consent  of  a  por- 
tion of  the  complainants,  disposed  of  nearly  all  the  personal 
property  on  said  place,  and  sold  the  cotton  crops  made 
thereon,  und  the  com  and  other  things  were  seized  to  pay 
for  labor.    The  widow  of  Woodward  threatened  to  take 
doi^er.    Lands  in  the  meantime  had  greatly  depreciated. 
The    places  were  in  bad  condition  and  repair,  and  not 
salable  for  half  their  value  as  when  sold  to  complainants. 
To  settle  up  the  matter  as  to  Woodward's  estate,  and  get 
out  of  all  controversy,  it  was  agreed  that  the  defendant 
should  receive  back  the  plantations  and  any  personal  prop- 
erty that  might  be  left,  with  good  titles,  for  $30,000,  which 
was  to  be  paid  by  the  delivery  of  said  Woodward^s  last  note 
due,  for  $20,000,  and  a  credit  of  $10,000  on  the  second  note 
due,  and  should  hold  the  balance  against  the  estate,  which  is 
utterly  insolvent,  though  the  notes  are  in  the  hands  of 
counsel,  for  collection.     This  credit  of  $30,000,  less  ex- 
penses, complainant^  are  entitled  to  as  a  credit  on  their 
notes,  which  this  defendant  has  repeatedly  offered  to  make 
by  giving  up  their  note  last  due  and  not  sued,  and  crediting 
the  remaining  sum  on  their  second  note.    This  will  leave 
due  defendant  over  $30,000  and  interest,  for  which  he 
wants  judgment     Such  was  the  destructive  manner  in 
which  the  place  was  run  in  1866  and  1867,  and  such  th^ 
depreciation  of  property  and  loss  in  the  personal  property, 
that  $30,000  was  enough  for  it,  when  he  took  it  back.    It 
is  not  true  that  this  defendant  ever  urged  or  persuaded,  or 
ever  desired  the  said  Julia  A.  or  Eugenia  to  purchase  said 
lands.  On  the  contrary,  this  defendant  had  promised  to  sell 
the  place  to  an  English  company  for  cash,  and  promised  it 
the  refusal  at  the  same  price.    Mrs.  Pace  and  said  Eugenia 
importuned  defendant  to  sell  to  them  and  one  Bryan,  whom 
they  claimed  to  bo  a  good  man  and  manager  and  controller 
of  labor.    Defendant  finally  consented  to  give  up  the  cash 
offer,  and  let  complainants    take  it  on  time.     So  he 
applied  to  the  company,  and  it,  unfortunately,  released 
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him ;  and,  prompted  by  a  desire  to  oblige  complainants,  he 
sold  them  the  lands  on  a  credit,  and  gave  his  son^s  widow 
the  personal  property,  consisting  of  26  mules,  8,000  bush- 
els of  corn,  300  head  of  hogs,  8,000  or  10,000  pounds  of  pork, 
50  or  60  head  of  cattle,  peas,  fodder,  wagons,  tools,  etc., 
estimated  at  $10,000.    Nothing  but  kindness  to  Julia  A, 
and  the  said  Eugenia,  his  daughter-in-law,  prompted  him, 
and  it  is  painful  to  know  that  nothing  but  great  loss  aod 
greater  ingratitude  have  been  the  returns.     Never  made 
any  misrepresentation  to  complainants  about  the  landi;  or 
titles,  or  anything «lse,  nor  said  anything  to  induce  them 
to  purchase.     He  never  gave  or  offered  to  give  or  sell,  or 
promised  to  sell  to  his  said  son,  Jesse,  said  land  or  prop- 
erty, or  any  portion  thereof.    Defendant  purchased  the 
Wilkins  place  in  1859,  and  all  the  stock,  wagons,  etc.,  for 
some  $90,000,  giving  notes  secured  by  mortgage  on  the 
property.    '  I  placed  my  son,  Jesse,  on  the  place  to  give 
habits  of  business  and  to  learn  him  to  be  a  planter.    He 
was  under  age ;  superintended  with  an  overseer.    I  sold 
the  crop  of  cotton  of  1860  in  the  fall  of  that  year,  and  after 
paying  off  debts  my  son  had   improvidently  contracted 
during  the  year — many  without  consideration — (I  hesi- 
tated long  before  I  would  agree  to  settle  them),  and  on 
paying  current  expenses,  left  nothing  to  pay  on  the  debt 
for  the  place.    This  made  it  a  question  of  deep  concern, 
and  I  made  it  a  matter  of  family  consultation,  and  con- 
cluded to  sell  the  place,  but  found  no  purchaser.    Drew  in 
my  mercantile  business,  and  with  a  skillful  operation  made 
money,  and  in  a  measure  relieved  myself.    Jesse's  habits 
were  bad.    In  July,  1861,  he  left  the  place  entirely.    In 
the  spring  of  1862,  I  equipped  him,  and  he  entered  the 
army.    In  the  fall  of  that  year,  I  bought  the  Echols  place, 
which  at  the  time  constituted  the  bulk  of  my  estate. 

*  In  the  winter  of  1863,  while  Jesse  was  at  my  house  on 
furlough,  he  said  his  wife's  mother  was  paying  $2,200  for 
hire  of  his  wife's  negroes,  and  that  I  might  take  them  a^ 
same,  and  put  them  on  the  Wilkins  and  Echols  places.  I 
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did  not  need  them,  bat  took  them  for  accommodation.  My 
son  iivas  killed  in  1863,  and  the  hire  afterwards  was  paid 
to  his  wife.  Denies  positively  any  agreement  about  the 
sale  or  gift  of  the  land  as  charged,  or  in  any  other  way. 

^  In  the  fall  of  the  first  year  Jesse  was  on  the  place,  he 
had  a  brand  for  cotton  cut  with  his  initials.    It  was  used 
for  the  succeeding  years,  np  to  the  year  I  sold  out.  That  ac  • 
counts  for  the  number  of  bales  stored  in  this  brand.    The 
amount  is  overestimated   by  complainants,  but  what- 
ever it  may  be,  all  of  it  was  raised  after  he  left.    Jesse 
distinctly  told  his  wife,  the  last  interview  he  had  with  her 
at  my  house,  that  1  had  never  given  him  off  any  property. 
^  Did  not  think  it  necessary  to  administer  on  my  son^s 
estate,  as  he  had  nothing  but  what  he  got  by  his  wife.    I 
paid  his  debts,  about  $6,000,  and  $3,000  more  to  remove 
his  remains  and  procure  suitable  monument.    His  widow 
made  my  house  her  home.    I  paid  her  bills,  her  traveling 
expenses  to  New  York  and  Baltimore  and  various  water- 
ing places;  never  refused  her  money  j  kept  no  account. 

^  There  is  not  the  slightest  foundation  for  the  charge  that 
he  gave  or  sold  his  minor  son  said  property.  Tlie  cotton 
brand  was  the  act  of  his  son,  to  sThipIy  distinguish  the  cot- 
ton raised  on  that  place.  How  could  such  an  act  be  tor- 
tured into  the  idea  of  his  giving  or  selling  one  of  his  minor 
sons  the  chief  portion  of  his  estate,  and  it  not  paid  for — ^Iiis 
son  with  bad  habits,  which  defendant  was  trying  to  correct 
when  he  sent  him  to  the  place,  and  when  he  took  him  away  ? 
Therefore,  all  the  charges  in  said  bill  to  the  contrary  are 
false  and  groundless.' 

The  defendant  will  account  for  the  trust  funds  according 
to  the  'time  and  provisions  of  the  will  under  which  he  acts ; 
but  he  is  not  liable  to  account  to  complainants  for  the 
same,  and  this  is  another  wholly  separate  and  distinct 
matter  from  the  notes  sued  on  at  law,  or  any  issue  that  can 
be  made  touching  said  notes.  The  title  made  to  complain 
ants  is  a  good  one,  has  not  and  cannot  be  broken,  and  the 
cas^  pretended  to  be  made  by  the  bill  is  denounced  as 
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false,  groundless,  wanton  and  manufactured  from  begin* 
ning  to  end.    Admits  the  marriage,  but  denies  the  right  of 
0.  M.  Clark  to   be  guardian  ad  litem  without  securitj. 
The  share  of  Jesse  in  the  Sanford  estate  was  $14,000  in 
worthless  notes,  16  shares  railroad  stock,  an  interest  in 
some  land  not  ^et  to  be  counted,  a  few  shares  of  the  Bank 
of  the  State  of  Georgia  and  some  Confederate  securities, 
both  the  latter  worthless.    Two  lots  of  land  in  Dougherty 
county,  a  house  and  lot  in  Milledgeville,  the  whole  worth 
$5,000  or  $6,000,  comprise  the  Moughon  trust,  and  Jesse 
is  entitled  to  one-third  of  that.    All  the  trust  will  not 
amount  to  more  than  enough  to  pay  the  amounts  advanced 
for  said  Jesse  since  his  death. 

The  reason  his  estate  has  not  been  administered  is,  that 
it  was  an  agreement  in  the  family  that  his  widow  should 
keep  all  his  property,  and  Jesse,  his  son,  should  have  what 
came  to  him  from  his  kin.  With  this  view,  defendant  was 
willing  to  pay  his  debts ;  and  this  arrangement  was  highly 
pleasing  to  said  Eugenia.  Denies  all  fraud,  misrepresen- 
tation and  combination,  and  again  avers  the  trade  honest, 
fair  and  legal. 

The  evidence  was  very  voluminous,  and  need  not  be  set 
out  in  detail.  It  is  only  necessary  to  state,  in  addition  to 
what  is  set  out  in  the  decision,  that  Jasper  Cannon,  a  lead- 
ing witness  for  the  complainants,  stated  the  agreement 
between  Jeremiah  Beall  and  his  son,  Jesse  S.,  as  follows: 

Jasper  Cannon  sworn  for  complainants :  '^Does  not  desire 
to  refresh  his  memory  from  affidavit  made  before.  Heard 
defendant  Beall  tell  his  son,  Jesse,  if  he  would  go  on  the 
place  and  go  to  work,  and  be  economical,  when  th^  place 
was  paid  for,  it  would  be  his.  Jesse  took  possession  of  the 
place  under  that  statement.  Know  it,  because  I  was  witb 
him,  as  overseer,  1860, 1861  and  to  May,  1862.  Jesse  con- 
trolled it  during  that  time.  He  said  It  was  his.  Between 
130  and  160  bales  cotton  were  raised  on  the  place  in  1860; 
over  300  in  1861.  It  was  branded — ^  J.  S.  BealP ;  carried  to 
Sims  &  Bust ;  I  carried  it.  I  was  employed  by  Jesse  Beal}; 
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he  went  to  war  in  spring  of  18G2,  and  left  me  in  possession. 
When  asked  if  anything  was  due  him  after  the  war  for 
wages,  he  said  he  was  talking  to  Msg.  Wooten  about  it.    I 
had  Jesse^s  note  for  $60  for  wages ;  presented  it  to  defend- 
ant for  payment;  he  refused,  saying  it  was  Jesse's  debt, 
and  proposed  to  shave  it.    Eead  my  affidavit  this  morn- 
ing ;  Jesse  Beall  gave  me  orders  on  the  place ;  Jesse  did 
the  bidding  for  the  mules ;  bought  about  20 ;  I  helped,  at 
Jesse's  request,  who  continued  to  claim  the  place  up  to 
his  death;  Mrs.  Clark's  negroes  were  not  carried  there 
until  after  I  left ;  found  some  of  the  Sanford  estate  negroes 
there  after  I  came  back,  and  Beall's  and  his  wife's  negroes 
were  on  both  the  Wilkins  and  Echols  places ;  Jesse  referred 
me  to  his  father,  when  he  left,  for  instructions,  and  he  came 
and  gave  me  directions  once,  I  think ;  the  cotton  was  all 
delivered  before  Jesse  left ;  found  defendant  managing  the 
place  when  I  came  back  from  the  war ;  both  places  worked 
together;  some  of  the  mules  I  left  were  there,  and  some 
others  bought ;  I  think  all  the  negroes  were  working  to 
gether;  Jesse  claimed  the  Echols  place;  both  are  in  Lee 
county,  probably  three  lots  of  each  in  this  county ;  de- 
fendant's wife  died  in  1S61,  after  Jesse  married:  2,000 
acres  open  land  on  the  places,  most  of  it  good,  worth  two 
or  three  dollars,  on  an  average,  for  rent ;  taking  into  con- 
sideration the  high  prices  and  low  prices  paid  for  rent,  I 
think  three  dollars  and  fifty  cents  would  be  enough  from 
1866  to  the  present  time ;  Jesse  Beall  lived  in  this  county 
when  he  died. 

"  I  was  living  on  the  Beall  place  when  defendant  bought 
Wilkins;  Jesse  hired  me  about  two  months  before  Wil- 
kins was  bought;  he  said  his  father  was  going  to  buy  him 
a  place,  and  wanted  me  to  go  into  it  with  him ;  Jesse  was 
wild  and  dissipated ;  defendant  wanted  to  reform  his  son, 
and  wanted  to  give  him  something  to  do,  and  told  me  to 
.  go  on  the  place  with  his  son  and  try  to  get  him  to  be 
steady,  and  keep  him  straight." 
V  71-53 
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The  jury  found  and  the  chancellor  decreed  that  the 
notes  sued  be  enjoined  and  not  collected ;  that  the  Wilkins 
and  Echols  places  were  both  the  property  of  Eugenia  Clark 
and  Jesse  Beall,  heirs  of  Jesse  S.  Beall,  deceased,  and 
that  there  was  $32,125  in  the  hands  of  defendant,  due  said 
heirs,  over  and  above  any  trust  funds. 

Defendant  moved  for  a  new  trial,  on  the  grounds  stated 
in  the  decision.  It  was  overruled,  and  defendant  ex- 
cepted. 

0.  B.  WooTEN ;  D.  H.  Popb,  for  plaintiffs  in  error,  cited 
Code,  §2483;  12  <?a.,278;  1  /<?.,  381;  577rf.,550;  Code, 
§§5168,  3403 ;  29  Oa.,  105 ;  36  M,  653 ;  38  M,  106;  88 
I/.,  439 ;  47  Id.,  538 ;  Code,  §3716 ;  20  Oa.,  242 ;  35  Id., 
177 ;  45  Id.,  175 ;  5  Id.,  341 ;  17  Id.,  659 ;  Fry  Spec. 
Perf.  Oon.,  §387;  34  Pa.  St.,  475;  71  Id.,  161;  T9 
Id.,  421;  85  Id.,  428;  39  Ga.,  538;  12  How.,  126 
Fry  Spec.  Perf.  Con.,  §599;  59  6a.,  136;  5  Am.  R,  556 
1  Md.  Oh.,  244 ;  23  Miss.,  378 ;  1  Leigh  (Va.),  36 ;  54  6a. 
59;  44  Id.,  129;  Code,  §2857;  Fry  Spec.  Perf.  Con. 
§§608,693;  2  Wheat,  336;  1  McLean,  395;  4  Scam,  202 
Sup.  33  Oa.,  136 ;  60  M,  252 ;  56  Id.,  596 ;  30  Ala.,  366 
Fry  Spec  Perf.  Con.,  §286  et  seq.  and  notes ;  Harr.  Ch.^ 
(Mich.),  124,420;  10  Wall.,  339;  Code,  §3189;  54  Ga., 
623,  head-note  5 ;  3  Id.,  446 ;  7  Cow.,  360 ;  6  Paige,  323 
17  Oa.,,  204;  30  Id.,  891 ;  37  Id.,  289;  48  Id.,  193;  44 
Id.,  174 ;  Code,  §3792. 

G.  J.  Wright  ;  R.  F.  Lyon  ;  W.  A.  Hawkins  ;  D.  A.  Va- 
60K ;  W.  E.  Smith,  for  defendants,  cited  39  Oa.,  533 ;  34 

Id.,  486 ;    8  Id.,  23 ;  37  Id., ;  38  Id.,  195;  35  Id., 

;  Code,  §3864;  45  Oa.,  458;  42  Id.,   120;  50  11, 

203 ;  57  Id.,  489,  492 ;  48  Id.,  142 ;  62  Id.,  344 ;  64  Id., 
564  ;  55  Id.,  169 ;  56  Id.,  84 ;  57  Id.,  609 ;  50  Id.,  210 ;  41 
Id.,  426 ;  61  Id.,  299 ;  60  Id.,  601,  6 19 ;  59  Id.,  56 ;  58  Id., 
590 ;  41  Id.,  657 ;  42  Id.,  463,  407 ;  47  Id.,  230,  545, 683 ; 
44  /(f.,354;  66  Id.,  401  ;  61  Id.,  430. 
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Hali«,  Justice. 

1.  This  case  was  before  the  court  at  June  Term,  186', 
upon  exceptions  to  a  decision  modifying  the  temporary 
injunction  which  had  been  ordered.    39  Ga.^  533.    It  was 
finally  tried  upon  the  pleadings  as  they  then   appeared, 
together  with  an  amendment,  which  was  suggested  by  the 
opinion  delivered  at  that  time.     So  far  as  concerns  the 
principles  then  laid  down,  as  being  applicable  to  the  mat- 
ters in  controversy  between  the  parties,  it  is  scarcely  nec- 
essary to  remark  that  they  are  res  adjudicata^  and  binding 
both  upon  this  and  the  lower  court,  in  all  further  trials  of 
the  case.     We  do  not  carry  the  estoppels  consequent  upon 
this  judgment  to  the  extent,  however,  that  the  very  emi- 
nent counsel  for  the  complainants  in  the  bill  insisted,  with 
so  much  earnestness  and  plausibility,  it  should  be  carried. 
We  cannot  agree  that  it  should  preclude  an  examination 
into  the  testimony  had  upon  the  trial,  to  sustain  the  vari- 
ous claims  set  up  by  complainants'  bill  against  the  defend- 
ant.    We  are  of  opinion  that  it  falls  far  short  of  the  eiFect 
which  it  was  thus  contended  should  be  attributed  to  it.   The 
court,  in  that  opinion,  was  careful,  as  it  seems  to  us,  to  guard 
against  this  claim,  and  to  disclaim  any  purpose  of  binding 
the  courts  in  subsequent  proceedings  to  the  extent  now 
insisted  upon.     In  the  last  head-note  of  the  decision  it  is 
said :  "  When,  as  in  this  case,  the  injunction  to  stay  pro- 
ceedings at  law  is  the  principal  object  of  the  bill,  and  a 
temporary  injunction  has  been  granted,  the  court  ought 
not  to  dissolve  the  injunction,  and  permit  the  case  to  pro- 
ceed, unless  it  clearly  appear,  from  the  evidence  before  it,. 
that  there  is  no  case  proper  to  be  submitted  to  a  jury  for  a 
decree."    All,  therefore,  that  was  decided  upon  this  point 
was   that  there  was  suflScient  evidence  then  before  the 
court  to  carry  the  case  to  a  jury,  and  that  complainants 
were  entitled  to  an  injunction  to  effect  this  object.     That 
there  might  be  no  mistake  as  to  the  meaning  of  the  court,  in 
this  particular,  McCay,  J.,  who  acted  as  its  organ ,  said,  p.544y 
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in  concluding  his  remarks:  "We  pass  no  opinion  upon  the 
merits  of  this  case  on  the  evidence,  except  to  say  that,  as 
it  stands,  it  ought  to  have  gone  to  a  jury  before  the  dissolu- 
tion of  the  injunction.  The  real  merits  of  the  cootro- 
versy  must  depend  upon  the  proof  then  made,  and  we 
leave  that  tribunal  to  determine  it  on  the  evidence,  as  it 
shall  be  presented." 

We  apprehend  that  this  direction  was  not  regarded  as  it 
should  have  been,  on  the  trial  which  has  taken  place  in 
•the  lower  court,  and  which  is  now  here  for  review  upon 
bill  of  exceptions  and  writ  of  error,  sued  out  and  prose- 
•cuted  at  the  instance  of  Jeremiah  Beall,  the  defendant  in 
the  original  proceeding,  who  has,  since  the  argument  of  the 
case  in  this  court,  died,  and  whose  executors,  James  and 
Joseph  Beall,  have,  by  order,  been  regularly  made  parties 
i.i  his  stead,  and  in  whose  names,  as  such  executors,  the 
case  is  now  proceeding. 

Upon  the  hearing,  much  evidence  was  taken,  and  after 
the  court's  charge  to  the  jury,  they  found  in  favor  of  the 
complainants,  enjoining  the  common-law  suit  in  favor  of 
defendant,  Beall,  against  the  complainants,  awarding  the 
.heirs  of  Jesse  S  Beall,  deceased,  the  Wilkins  and  Echols 
plantations,  and  the  sum  of  thirty-two  thonsand,  one  hun- 
dred dollars,  all  over  and  above  any  trust  funds.  A  decree 
was  rendered  on  this  finding,  and  the  defendant  moved  for 
a  new  trial,  upon  the  following  grounds,  which  motion  was 
overruled : 

(1.)  Because  the  court  erred  in  sustaining  the  complain- 
lant's  demurrer  to  defendant's  plea  to  the  jurisdiction, 
which  is  a  part  of  the  record  in  this  case,  and  which  is  re- 
ferred to  and  made  a  part  of  this  motion  for  new  trial,  said 
plea  showing  that  this  court  had  no  jurisdiction  of  thecase, 
under  the  laws  of  this  state. 

(2.)  Because  the  court  erred  in  admitting  as  evidence, 
over  the  objection  of  defendant's  counsel,  the  table  known 
as  Barber's  Table  of  the  value  of  Confederate  money  during 
the  late  war,  as  set  out  in  the  34th  Oeargia  JSeports^  p.  4S7, 
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the  defendant  objecting  thereto,  because  said  table  was  no 
proof  of  the  value  of  Confederate  currency,  and  because 
the  same  was  irrelevant  and  illegal  and  inapplicable  to 
this  case. 

(3.)  Because  the  court  erred  in  allowing  C.  M.  Clark, 
as  administrator  of  Jesse  S.  Beall,  and  as  guardian  of  Jesse 
Beall,  to  come  in,  having  been  made  a  party  defendant  by 
amendment  to  the  bill  in  1871,  file  his  answer  and  litigate 
the  case  as  a  defendant,  over  the  objection  of  defendant's 
counsel,  who  insisted  that  he  should  have  been  made  a 
party  complainant,  if  a  party  at  all,  the  answer  of  said 
Clark  not  having  been  filed  until  this  term  of  court. 

(4.)  Because  the  court  erred  in  admitting  the  exempli- 
fication of  the  records  of  the  wills  of  Thos.  Moughon  and 
William  Sanford,  and  the  returns  made  in  connection 
therewith ; — defendant  objecting  thereto  on  the  ground  that 
they  were  illegal  and  irrelevant  to  the  issue,  and  ought  not 
to  be  inquired  into  in  this  case. 

(5.)  Because  the  court  erred  in  ruling  out  and  exclud- 
ing the  following  portions  of  the  depositions  of  the  defend- 
ant, taken  by  interrogatories,  to-wit:  "And  told  my  son, 
Jesse,  just  entering  his  19th  year,  to  go  on  the  place  and 
assist  Mr.  Cannon,  the  qfrerseer,  in  the  management  of  the 
farm,  as  he  had  no  experience  in  the  business;  that  I 
wished  to  make  a  farmer  out  of  him,  and  hoped  he  would 
be  steady  and  industrious,  and  to  keep  out  of  Albany.  He 
was  disposed  to  be  a  little  wild  and  extravagant,  and  diffi- 
cult to  control,  and  a  disposition  to  run  in  debt.  He  con- 
tracted obligations  that  year  which  I  refused  to  pay,  and 
did  not  until  an  appeal  was  made  that  it  was  a  debt  of 
honor,  and  had  made  it  so.  After  the  first  year's  opera- 
tions on  the  plantation,  looking  to  the  product,  I  became 
very  much  concerned  about  my  situation.''  *  *  *  "  The 
sale  of  the  cotton  on  the  place,  after  deducting  all  expenses, 
and  the  accounts  my  son  unnecessarily  contracted,  would 
leave  scarcely  anything  to  pay  on  the  mortgage."  *  * 
"  1  made  no  stipulation  or  agreement  either  by  word  or 
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deed  or  promise,  not  even  an  understanding,  about  mj 
son's  going  on  the  place."  *  ♦  *  « I  had  previously 
forbid  him  from  going  on  the  plantation  or  having  any- 
thing further  to  do  with  the  business.  The  overseer  was 
notified  of  this.  I  at  last  directed  him  to  take  his  wife  to 
my  home-place,  where  there  were  comforts,  and  where  I 
spent  my  winters,  and  he  never  went  back  on  the  Wilkins, 
except  on  a  visit  and  of  my  permission."  *  *  ♦  u  xhe 
idea  never  entered  into  my  head  that  I  would  turn  over 
my  Echols  and  Wilkins  places,  with  some  100  negroes,  to 
my  son,  constituting  the  bulk  of  my  estate,  to  the  manifest 
injustice  to  my  other  children.  My  son  Jesse  made  ap- 
plication to  purchase  some  land  for  him ;  spoke  of  a  place 
in  Baker  and  some  other  places,  stating  that  Mrs.  McLaien 
intended  to  turn  over  to  him  his  wife's  negroes ;  that  he 
had  no  land,  and  he  was  at  a  great  loss  what  to  do  with 
them ;  that  he  was  going  into  the  service,  remarking  at  the 
same  time  that  she  was  paying  his  wife  $2300.00  hire  for 
them  by  the  year.  After  talking  the  matter  over,  I  finally 
agreed  to  take  the  negroes  at  the  same  rat«  and  work  them 
on  my  Wilkins  and  Echols  places,  which  he  readily  and 
gladly  agreed  to  do."  ♦  ♦  *  ♦ 

''  When  I  bought  the  Wilkins  jJ^ace,  I  did  not  purchase 
it  expressly  for  my  son ;  I  bought  it  alone,  and  for  the  pur- 
pose of  giving  my  son  employment ;  to  make  an  honorable 
farmer;  to  correct  those  bad  habits  of  his ;  to  start  him  off 
in  life  with  correct  notions,  with  integrity,  honesty  and  vir- 
tue, and  to  learn  him  to  deal  fairly  with  all  men,  so  that 
when  he  became  of  age  he  would  be  capable  and  fit  for 
business  and  life's  turmoils,*'  *  *  *  "I  put  him  on 
the  Wilkins  place,  and  said  to  him  that  he  had  a  good  place, 
a  good  set  of  hands,  well  trained  by  his  uncle,  Joe  Bond^ 
and  all  he  had  to  do  was  to  be  steady,  attentive,  and  to 
keep  out  of  Albany.  I  repeated  this  so  often,  and  urged 
it  time  and  again,  that  Cannon  might  have  been  present 
and  may  have  said  as  much  to  him.  Cannon  had  his  or- 
ders from  me,  when  Jesse  got  married,  that  he  had  nothing 
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further  to  do  with  the  plantation,  and  Bush^,  my  overseer 
ou  the  home  place  had  directions  to  do  all  he  could  to  help 
Cannon  and  Jesse  along,  for  the  place  belonged  to  me. 
1  never  said  to  him  to  go  to  work  and  pay  for  the  place. 
He  never  could  have  done  that.   It  would  have  bankrupted 
him.  as  it  did  mnny  others  who  bought  at  Col.  Bond's  sale." 
*     ♦     *    "My  son  did  not  have  the  full  and  free  use  of 
the  crops.     He  did  not,  in  fact,  exercise  any  control  over 
them  whatever.     He  did  not  pretend  to  have  any,  nor 
never  gave  an  order  in  relation  to  them  without  my  knowl- 
edge.   He  had  a  brand,  *  J.  S.  Beall,'  made  to  brand  the 
cotton  with,  which  I  did  not  engage  a  thought  about,  as  it 
was  mere  matter  of  pride  or  fancy  on  his  part.     *     *     ♦ 
I  did  not  purchase  the  Echols  place  at  the  request  of  my 
son  Jesse,  and  did  not  buy  it  for  him,  and  never  wrote  him 
to  that  effect  in  the  army,  nor  neither  did  I  turn  it  over  to 
the  overseer  as  his  property.    My  son  knew  nothing  about 
my  intentions  to  make  the  purchase,  or  had  no  knowledge 
of  it  until  after  I  had  bought  it.      ♦     *     *      j  only  took 
them  for  what  he  said  Mrs.  McLaren  was  paying  hire  for, 
without  asking  any  questions  in  regard  to  the  number,  or 
capacity,  or  quality  of  the  hands.   I  did  not  buy  the  Echols 
place  with  amy  reference  to  his  wife's  negroes  whatever. 
It  was  not  talked  of  nor  mentioned  by  either  of  us.     I 
bought  the  Echols  place  in  the  fall,  and  he  did  not  know 
until  near  January  that  Mrs.  McLaren  was  going  to  turn 
over  his  wife's  property,"     *     *     ♦     i^  which  I  agreed  to 
pay  to  my  son  in  life,  and  which  I  intended  to  carry  out 
in  good  faith  by  paying  over  the  money  to  her." — The 
same  being  legal,  pertinent  to  the  issues  on  trial,  and 
should  have  been  allowed  to  go  in  evidence  to  the  jury. 
(6.)  Because  of  newly  discovered  evidence,  as  set  forth 
in  the  following  affidavits  of  J.  L.  Dozier,  C.  B.  Wooten, 
D.  H.  Pope,  and  defendant. 

Dozier's  affidavit:  That  soon  after  the  bill  in  this  case 
was  filed,  Jasper  Cannon,  who  was  a  witness  for  complain 
ants,  handed  deponent  a  sealed  package,  saying  it  con- 
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tained  a  contract  entered  into  between  the  complainants 
and  him,  to  the  effect  that  if  Cannon's  evidence  gained  the 
Wilkins  and  Echols  places,  they,  the  complainants,  would 
give  him,  Cannon,  $1,500  a  year  to  oversee  I  hem  as  soon 
as  they  were  gained  by  his  evidence.  Deponent  put  said 
package  away;  cannot  find  it;  Cannon  lived  at  his  house 
in  1875,  and  may  have  taken  it;  told  Cannon  during  the 
trial  that  his  evidence  was  about  to  rob  defendant,  and  he 
felt  it  his  duty  to  tell  of  this  contract;  Cannon  told  me  I 
ought  not  to  do  so;  does  not  remember  the  exact  date 
said  paper  was  handed  him;  said  nothing  of  it  before. 
Deponent  distinctly  remembers  that  said  Cannon  said,  "If 
his  evidence  gained  the  places,  he  was  to  get  $1,500  per 
year  for  overseeing  them."  ^ 

C.  B.  Wooten,  D.  H.  Pope  and  defendant's  affidavits: 
That  neither  of  them  knew  of  the  facts  set  up  in  Dozier's 
affidavit  until  after  the  verdict  rendered.  Wooten  and 
Pope  were  the  only  counsel  for  the  defendant. — ^AU  tiiese 
affidavits  were  made  after  verdict. 

(7.)  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows:' "But  if  you  should  believe,  from  the  evidence, 
that  the  agreement  set  up  in  the  complainants'  bill  was 
made  by  Jerry  Beall  with  Jesse,  and  that  Jesse,  acting 
under  said  agreement,  entered  on  the  Wilkins  and  Echols 
places,  took  possession  and  control  of  said  places,  and 
worked  them  under  said  agreement,  and  turned  over  the 
proceeds  to  Jerry,  and  so  continued  to  do,  by  himself  or  his 
authorized  agents,  until  his  death,  this  would  give  Jesse 
such  an  equity  as  would  entitle  him,  by  paying  the  price  so 
agreed  upon,  to  have  the  land,  and  which  equity,  if  exist- 
ing, would  descend  to  his  heirs  at  law." 

(8.)  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  You  would,  therefore,  next  consider,  from  the 
evidence,  whether  Jesse  paid  for  said  lands  or  not.  In 
considering  this  question,  you  will  take  into  account  any 
amount  that  Jerry  Beall  had  in  his  hands  of  Jesse  Beall'^ 
from  the  following  sources :  First,  trust  funds  from  the 
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Sanford  estate ;  second,  interest  in  the  two  lots  sold  Eng- 
lish company;  third,  trust  fund,  the  Moughon  estate; 
fourth,  the  rents,  issues  and  profits  in  the  lands  for  the 
years  it  was  held  by  Jerry,  after  Jesse's  death  and  before 
the  sale  to  complainants.  The  cotton  raised  on  the  place 
in  controversy,  rents,  issues  and  profits  of  the  place,  les« 
the  expense,  as  shown  by  the  evidence,  from  the  time  Jesse 
went  in  possession  until  his  death,  that  went  into  Jerry 
BealPs  hands.  If  you  should  believe,  from  the  evidence, 
that  the  cotton  was  Jesse's,  then  the  burden  would  be  on 
Jerry  to  show  what  expense  should  be  taken  out  of  it. 
Fifth,  the  rents,  issues  and  profits  from  the  time  it  was 
taken  back  from  Woodward  estate  up  to  this  date.  You 
will  look  to  the  evidence  to  see  what  amount  of  funds 
from  each  and  all  of  these  sources  went  into  the  hands  of 
Jerry  Beall,  as  the  funds  of  Jesse  Beall,  and  you  will  ap- 
propriate the  aggregate  amount  of  these  funds,  first,  to 
the  payment  of  the  land ;  and  any  excess  of  fund  arising 
from  the  cotton  raised  on  the  place,  or  from  the  rents,  issues 
and  profits,  as  before  stated,  over  and  above  what  is  re- 
quired to  pay  for  the  lands,  you  would  find  for  Mrs.  Clark, 
complainant,  and  her  son,  Jesse,  the  said  excess*  as  well  as 
find  the  lands  the  property  of  the  heirs  of  Jesse  Beall.  If 
you  find  from  the  evidence  that  the  funds  aforesaid  were 
not  sufficient  to  pay  for  the  lands,  you  would  find  the 
lands  to  be  the  property  of  the  heirs  of  Jesse  Beall,  subject 
to  an  encumbrance  in  favor  of  Jerry  Beall  for  the  amount 
of  unpaid  purchase  money  under  the  agreement  between 
Jerry  and  Jesse,  and  you  would  further  find  a  cancellation 
of  the  notes  and  deeds  between  Jerry  Beall  and  complain- 
ant.'^       ^ 

(9.)  Because  the  court  erred  In  charging  the  jury  as 
follows:  "In  appropriating  the  funds  of  Jesse  Beall,  as 
above  stated,  you  will  first  appropriate  those  arising  from 
the  cotton  raised  on  the  land,  and  the  rent,  issue  and  profits 
of  said  land,  and  if  they  are  sufficient  to  pay  for  the  lands 
sold  under  said  agreement  with  Jerry  and  Jesse,  you  will 
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then  not  consider  the  trust  funds  at  ally  as  they  will  only 
be  taken  into  consideration  by  you  in  case  the  amount 
arising  from  rents,  issues  and  profits  and  cotton  raised  on 
the  land  are  not  sufficient  to  pay  for  the  lands.  In  that 
event,  you  will  take  into  consideration  the  trust  funds,  and 
appropriate  a  sufficiency  of  them  only  to  make  up  the  de- 
ficiency in  the  amount  of  the  others  in  paying  for  the 
lands."  ["Approved,  except  that  it  is  a  mere  extract  from 
that  portion  of  the  charge ;  not  even  the  whole  paragraph 
is  here  stated,  and  cannot  be  fully  understood  from  that 
portion  that  is  stated."] 

(10.)  (Disapproved.) 

(11.)  Because  the  court  erred  in  charging  the  jury  as 
follows:  "If  you  should  fiud  that  only  one  of  the 
places  was  included  in  the  agreement  of  sale  between 
Jerry  and  Jesse,  either  the  Wilkins  or  the  Echols  place, 
you  would  make  the  appropriation  of  said  fund,  as  appli- 
cable to  the  one  place  included,  in  like  manner  to  the 
payment  of  such  place  included  in  the  agreement,  and 
your  finding  would  be  under  the  same  rules.  You  would 
then  further  find  for  Jerry  Beall  vs.  all  the  makers  of  the 
not^s  (subject  to  the  same  rules  heretofore  given  you,  as 
to  credit  on  account  of  the  rescission  of  the  Woodward 
sale),  such  proportionate  amount  of  such  notes  as  the  value 
of  the  place  not  included  in  said  agreement  between  Jerry 
and  Jesse  would  bear  to  the  one  included  in  said  agree- 
ment." 

(12.)  Because  the  court  erred  in  charging  the  jury  as 
follows :  "  Upon  the  subject  of  what  funds  of  Jesse's 
you  can  appropriate  to  the  payment  of  the  lands,  it  is  im- 
material at  the  time  the  funds  were  received,  whether  be- 
fore or  after  the  agreement  between  Jerry  an&  Jesse.'' 

(13.)  Because  the  court  erred  in  charging  the  jury  as 
follows :  "  Unless  there  is  some  evidence  before  you 
outside  of  the  will  of  Moughon,  creating  a  trust  in  favor  of 
Jesse  Beall,  the  money  bequeathed  by  the  will  of  Moughoa 
to  his  daughter,  Jerry's  wife,  such  as  was  reduced  to  pos- 
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session  by  Jerry  previous  to  the  year  1866,  would,  by  law, 
have  become  the  property  of  Jerry  Beall,  the  husband." 
(14.)  Because  the  court  erred  in  charging  the  jury  as 
follows:  "If  the  evidence  showb  that  either  place  was 
bought  in  Confederate  money,  you  will  observe  the  date 
and  the  table  setting  the  value  of  Confederate  money  in 
determining  the  price  of  the  place." 

(15.)  Because  the  court  erred  in  charging  the  jury  as 
follows:  "If  you  should  find  that  there  was  such  an 
amercement  as  is  above  stated,  and  that  it  was  acted  under? 
as  before  stated^  and  that  there  is  a  sufficiency  and  excess 
of  the  funds  arising  from  the  sources  other  than  the  trust 
funds  heretofore  enumerated  to  pay  for  the  lands,  you 
should  so  appropriate  it;  your  finding  would  be,  'We,  the 
jury,  find  for  the  complainants,  the  heirs  of  Jesse  Beall, 
the  Wilkins  and  Echols  places  described  in  the  bill  and 

amount  for  rents,  issues,  profits  and  cotton  raised  on 

said  places,  and  that  there  be  a  specific  performance  of  said 
agreement,  and  that  the  notes,  mortgage  and  deeds  made 
by  complainants  to  Jerry  Beall  be  canceled.'" 

(16.)  Because  the  court  erred  in  charging  the  jury  as 
follows :  "  If  you  should  find  for  a  specific  performance 
of  the  agreement  aforesaid,  and  that  it  required  a  part  of 
the  trust  funds  to  pay  for  the  lands,  then  your  finding 
would  be  the  same  as  above,  except  you  would  not  find 
any  excess  for  the  heirs  of  Jesse  Beall,  as  there  can  be  no 
verdict  for  any  excess  of  the  trust  funds."  "  Or,  if  you 
should  find  a  specific  performance,  and  all  the  funds  were 
insufiScient  to  pay  for  the  laud,  you  would  add  to  this,  by 
finding  for  Jerry  Beall  the  balance  still  due  on  said  lands, 
under  the  agreement  between  Jerry  and  Jesse." 

(17.)  Because  the  court  erred  in  charging  the  jury  as 
follows:  "Or,  if  you  should  find  that  only  one  of  the 
places  was  included  in  the  agreement  between  Jerry  and 
Jesse,  your  finding  would  be  under  the  same  rules  as  ap- 
plicable to  this  different  state  of  facts." 
(18.)  (Disapproved.) 
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(19.)  Because  the  court  erred  in  giving  the  following 
requests  of  complainants  to  the  jury:  "If  you  should  be- 
lieve, from  the  evidence  submitted  to  you  on  this  trial,  that 
Jerry  Beall,  in  the  year  1859  or  1860,  bought  the  Wilkins 
place  for  his  son  Jesse,  and  then  or  afterwards  agreed  with 
Jesse  that  when  he  paid  him  the  purchase  money  the  same 
would  be  his  property,  and  put  him  in  possession  of  said 
property,  took  possession  and  control  of  the  same  under 
said  agreement,  and  remained  there  till  his  death,  then 
you  can  find  and  decree  that  said  contract  be  specifically 
performed,  on  the  said  purchase  being  complied  with." 
*'  2.  If  you  further  believe  that  in  October,  1862,  said  Jerry 
Beall  bought  the  Echols  place  for  the  like  purpose,  and 
that  Jesse  accepted  and  held  that  place  consolidated  with 
the  Wilkins  place,  you  may  also  decree  specific  perform- 
ance of  that  contract,  upon  proof  of  payment  of  the  said 
purchase  money.  In  considering  whether  said  agreements 
were  made,  you  can  look  to  the  relation  and  condition  of 
the  parties,  the  declarations  made  by  Jerry  and  Jesse  Beall 
while  the  latter  was  in  possession  of  the  places,  the  value 
of  the  same,  as  to  who  hired  the  overseer,  who  controlled 
and  had  dominion,  in  whose  name  were  the  crops  made 
and  stored,  and  how  marked,  and  also  who  paid  taxes  on 
the  property,  and  the  testimony  of  all  the  witnesses,  to 
arrive  at  the  truth;  and  if,  after  considering  the  whole  of  the 
evidence,  you  are  satisfied  that  such  a  trade  or  agreement 
was  made,  and  that  the  same  has  been  complied  with  in 
equity,  then  you  can  decree  that  the  said  agreements  may 
be  specifically  enforced."  "  3.  If  you  should  come  to  the 
conclusion  that  the  said  agreements  were  made,  and  the 
purchase  money  paid  by  Jesse  Beall,  then  you  can  inquire 
as  to  the  value  of  the  rents  of  said  property  from  January 
1868-9  or  1870,  or  the  time  Beall  took  possession  back 
from  Woodward ;  also  the  value  of  all  cotton  made  on  said 
places  stored  in  Je-se's  name  and  appropriated  by  Jerry 
Beall,  and  decree  for  the  plaintifi's  any  amount  you  may 
find  in  excess  of  amount  necessary  to  pay  for  the  land, 
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after  using  the  trusts  in  the  hands  of  said  Jeny,  as  trustee, 
and  you  shall  be  of  opinion  that  the  said  amount  is  due, 
after  paying  for  the  said  Wilkins  and  Echols  places,  if  the 
excess  arises  from  the  rents,  issues  and  profits  of  land." 
'•4-  In  determining  the  question  of  whether  Jesse  Beall  had 
paid  for  said  places,  you  can  inquire  of  the  value  of  what 
amounts  Jerry  Beall  was  due  Jesse  on  the  trust  estate  of 
Moughon  and  Sanford,  and  if  you  find  that  Jesse's  interest 
in  said  estates  exceeds  the  purchase  money  for  the  two 
places^  then  you  may  appropriate  so  much  of  said  amounts 
as  will  pay  for  the  places ;  but  you  will  not  find  any  decree 
against  Jerry  Beall  for  or  on  account  of  said  trust  estate ; 
and  if  said  trust  estate  will  and  have  paid  these  said  debts, 
then  1  charge  you  that  you  may  so  find,  and  decree  the 
execution  of  said  contract.     For  it  is  immaterial  whether 
Jesse  paid  his  father  the  cash,  or  whether  his  father  was 
indebted  to  Jesse  a  suflSciency  to  pay  the  same.     If  he  had 
a  sufficient  amount,  that  will  in  equity  amount  to  pay- 
ment."    "  5.  In  arriving  at  the  value  of  the  cotton  and 
the  rent  of  the  lands,  you  can  take  the  highest  and  lowest 
proved  value;  or  you  can  arrive  at  the  value  from  allthe 
evidence  you  think  would  be  the  true  value."    "  6.  If  you 
shall  be  of  opinion  that  the  agreement  was  made,  and  the 
payments  made  as  indicated,  and  that  there  is  a  balance 
due  complainants  from  the  sale  of  the  two  lots,  the  rents, 
cottons,  then  I  charge  you  it  is  immaterial  to  consider 
whether  the  land  was  sold  by  Beall  and  bought  back  by 
him.     If  the  land  in  equity  was  Jesse  Beall's,  then  the  pale 
and  purchase  back  does  not  affect  the  complainants'  (un- 
less they  have  notice  of  their  equities)  right  to  have  the 
contract  executed  in  a  court  of  equity.     Therefore,  if  you 
believe  that  the  contract  ought  to  be  set  up  in  equity,  you 
will  enjoin  the  common  law  suits,  or  cancel  the  notes  and 
deed  in  the  sale  by  Jerry  Beall  to  complainant." 
(20.)  (Disapproved.) 

(21.)  Because  the  court  erred,  after  giving,  or  in  giving 
the  following  charges,  as  requested  by  defendant's  counsel, 
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in  adding  therein  and  thereto  the  words  contained  in  brack- 
ets :  "  If  the  evidence  shows  that  Jesse  Beall  did  not  claim 
said  property  to  be  his  own,  but  acknowledged  it  to  be  the 
property  of  his  father,  and  went  upon  the  same  by  consent 
of  his  father,  and  with  parol  agreement  on  the  part  of 
his  father  that  if  he  would  be  steady,  go  to  work,  make 
money,  and  pay  what  the  property  cost,  the  same  should 
be  his,  and  Jesse  did  not  do  so,  [in  whole  or  in  part], 
but  left  the  jdace  without  having  paid  for  the  some  [or 
any  part  thereof],  then  Jesse  acquired  no  title  to  the  prop- 
erty, [provided  said  abandonment  was  final,  and  not  with 
an  intention  to  return,  and  was  voluntary  on  Jesse's  part, 
and  not  the  result  of  any  act  of  Jerry's.]" 

(22.)  Because  the  court  erred,  after  giving  the  follow- 
ing request  of  defendant's  counsel :  "  If  the  evidence  shows 
that  Jesse  was  a  minor  and  a  boy  of  wild,  irregular  habits, 
and  his  father  placed  him  upon  said  property  with  a  view 
to  give  him  employment  and  steady  habits,  and  told  him, 
if  he  would  settle  down,  be  steady,  go  to  work,  and  make 
money  enough  to  pay  what  the  property  cost,  he  might 
have  it  when  so  paid  for,  then  in  order  to  entitle  Jesse  to 
said  property  and  the  cotton  made  thereon,  the  evidence 
must  show  that  he  complied  substantially,  at  least,  with 
these  terms ;  and  if  he  failed  to  do  so,  then  he  acquired  no 
title  to  said  property,  and  complainants  cannot  recover  on 
account  thereof;  and  this  is  so,  although  the  said  Jerry 
Beall,  as  trustee,  may  have  had,  or  afterwards  acquired 
property  or  assets  in  which  Jesse  had  an  interest,"  in  add- 
ing thereto  the  following :  "  Unless  the  failure  to  comply 
by  Jesse  was  caused  by  the  act  of  his  father." 

(23.)        ****** 
^24.)        ♦  ♦  ♦  ♦  ♦  * 

(25.)        ****** 
(26.)  Because  the  court  erred  in  this,  to-wit :  He  gave 
in  charge  to  the  jury  the  following  portion  of  a  written 
request  of  defendant's  counsel,  to-wit :  "In  order  to  hold 
Jerry  Beall  bound  by  a  parol  agreement  as  to  the  lanfl, 
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the  terms  of  the  a^eement  must  be  clearly  set  forth  and 
proved,  and  though  Jerry  Beall  may  have  received  funds 
"belonging  to  Jesse  into  his  hands,  said  funds  cannot  be 
applied  in  payment  of  said  lands,  unless  there  was  a  con- 
tract of  sale  on  the  part  of  said  Jerry  Beall,  and  of  pur- 
chase on  the  part  of  Jesse  Beall ;''  and  refused  to  give  the 
conclnding  part  of  said  request,  which  was  in  the  following 
Tvords,  to- wit :  "By  which  the  parties  agreed  to  such  ap- 
plication of  funds.  The  fact  that  Jerry  Beall  may  have 
such  funds  is  no  reason  of  itself  why  the  same  should  be 
applied  to  said  land/* 

(27.)  Because  the  court  erred  in  giving  in  charge  to  the 
jury  the  following  portions  of  a  written  request  of  defend- 
ant's counsel,  to-wit :  "If  the  complainant  in  his  bill  relied 
upon  a  part  gift  or  sale,  with  possession,  and  with  the  un- 
derstanding that  Jesse  S.  Beall  was  to  have  the  property 
when  paid  for,  then  valuable  consideration  for  the  agree- 
ment is  not  involved  in  this  case,"  and  adding  the  follow- 
ing :  "Unless  there  has  been  a  part  performance  of  the  con- 
tract by  Jesse;"  and  in  refusing  to  give  the  following  con- 
cluding words  of  said  request :  "And  value  realized  collater- 
ally in  other  transactions  by  Jerry  Beall  from  Jesse  Beall  or 
his  kindred,  is  not  to  be  considered  by  the  jury." 

(28.)  Because  the  court  erred  in  refusing  to  charge  as  re- 
quested in  writing  by  defendant's  counsel  as  follows :  "Suits 
for  lands,  whether  legal  or  equitable,  cannot  be  brought 
out  of  the  county  where  the  land  lies  ;  and  if  the  evidence 
shows  that  the  land  in  question  is  not  situated  in  Dough- 
erty county,  then  the  jury  cannot  find  the  same  for  the 
complainants." 

(29.)  Becfiuse  the  verdict  of  the  jury  in  this  case  is 
contrary  to  law,  and  without  law  to  sustain  it. 

(30.)  Because  the  verdict  is  contrary  to  evidence,  and 
without  evidence  to  sustain  it,  and  contrary  to  the  weight 
of  evidence. 

(31.)  Because  the  verdict  of  the  jury  is  contrary  to  the 
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equity  and  justice  of  the  case,  and  contrary  to  all  the  prin- 
ciples of  equity,  law  and  right.  » 

(32.)  Because  the  court  erred  in  excluding  from  the 
jury,  when  offered  by  the  defendant's  counsel,  the  follow- 
ing testimony  of  defendant,  Jeremiah  Beall,  as  appears  in, 
and  was  a  part  of  his  answer  to  interrogatories,  duly  and 
legally  sued  out  and  executed  in  this  case  :  "The  conver- 
sation I  had  with  John  R.  Lee  grew  out  of  an  allusion  made 
in  regard  to  Col.  Bond's  will,  directing  his  lands  to  be  sold, 
and  as  I  thought  not  politic,  and  multiplying  trouble  to  his 
estate,  saying  that  I  had  a  shorter  way  of  disposing  of  my 
real  estate.  I  could  leave  Joe  my  home  place,  Jesse  my 
Wilkins  place,  and  Jimmy  my  lands  up  the  country.  I  did 
not  say  I  had  given  off,  for  my  children  were  then  all  un- 
der age,  and  Joe  only  14  years  of  age,  and  it  was  a  mere 
casual  conversation  and  intended  nothing  by  it."  [Judge's 
note :  "ITiere  having  been  no  evidence  admitted  upon  the 
subject  of  this  conversation  or  any  part  of  it,  I  could  see 
no  reason  why  it  should  be  explained."] 

(33.)  Because  the  court  erred  in  refusing  to  let  defendant 
prove  by  John  R.  Lee  that  he  and  said  Lee  had  a  conver- 
sation at  the  Beall  place,  in  said  county,  in  1860,  in  which 
the  defendant  said  to  Lee  that  he  had  told  Jesse,  his  son, 
that  if  he  would  go  on  the  Wilkins  place,  become  steady 
and  sober,  and  go  to  work  and  make  the  money  on  the 
place  to  pay  for  it,  he  would  give  it  to  him,  and  that  de- 
fendant's object  was  to  make  him  steady,  sober  and  indus- 
trious ;  and  because  the  court  erred  in  admitting  the  sayings 
of  Jesse  Beall,  as  appears  in  the  evidence  from  several 
witnesses,  which  go  to  show  title  in  himself, — defendants 
contending  that  title  cannot  be  set  up  in  that  way,  and 
that  the  sayings  of  a  party  against  himself,  only,  are  legal 
evidence  in  a  case  like  this,  and  defendants  having  so  ob- 
jected to  such  evidence  when  the  same  was  offered. 

(35.)  Because  of  the  facts  set  up  in  the  following  affidavit 
of  A.  N.  Walker :  That  Jesse  Youngblood,  one  of  the  jurors 
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that  tried  the  case,  is  a  half  brother  of  Jasper  Cannon,  and 
that  tliey  were,  at  the  time  of  the  trial,  very  intimate  and 
friendly,  and  are  so  j^et, 

(36.)  Because  of  the  facts  set  forth  in  the  aflBdavit  of  8. 
P.  Salter:  That  since  the  trial  of  this  case,  he  had  a  con- 
versation with  Jasper  Cannon  in  relation  to  the  paper 
referred  to  in  Dozier's  affidavit.  Cannon  said,  "Let  Dozier 
produce  the  paper ;  that  he  had  betrayed  confidence,  and 
that  he  would  publish  Dozier; "  that  "  Dozier  did  not,  or 
ought  not  to  know  what  was  in  the  paper;  that  it  was 
sealed,  and  Dozier  could  not  open  it;  that  he  did  not  think 
the  court  could  open  it."  Deponent  replied  that  the  court 
could  open  him,  Cannon,  and  the  paper  too.  Cannon  then 
said,  ^'I  have  never  told  Dozier  what  was  in  the  paper,"  but 
that  he  would  tell  me.  He  said,  "It  contained  a  contract 
between  him  and  C  M.  Clark,  to  the  effect  that  when  Clark 
gained  the  Wilkins  and  Echols  places  he.  Cannon,  should 
oversee  on  said  places  for  two  years,  at  $1,500  a  year." 

Defendant  claims  that  these  affidavits  show  that  Jasper 
Cannon  had  an  interest  in  the  case. 

The  complainants,  by  leave  of  the  court,  and  over  the 
objection  of  defendant's  counsel,  made  k  counter-showing 
to  the  foregoing  aflSdavits,  by  putting  in  evidence  the  affi- 
davit of  J.  R.  Lee :  That  he  was  the  overseer  of  defendant 
in  1861,  1862,1863,  1864  and  1865;  had  charge  of  Beall 
place ;  Jesse  had  control  of  Wilkins,  and  spent  most  of  his 
time  there ;  married  in  summer  of  1861 ;  moved  his  family 
to  Beall  place  following  winter;  said  it  was  a  better  house 
than  was  on  the  Wilkins  place;  still  had  control  and  pos- 
session of  Wilkins  place,  claiming  it  and  giving  directions 
to  the  overseer,  Jasper  Cannon.  In  1861  defendant  told 
me  he  bought  the  Wilkins  place,  and  he  intended  it  to  be 
Jesse's  when  it  was  paid  for;  that  he  intended  the  Beall 
place  for  Joe,  and  his  place  in  Baldwin  for  James.  There 
were  over  300  bales  of  cotton  made  on  Wilkins  in  1861. 
Is  familiar  with.  Beall  place;  lands  sold  to  English  com- 

V  71-54 
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pany  in  1866.  Lots  210  and  213  better  than  average  lots. 
Putting  the  3,000  acres  at  ^10,  he  would  say  these  two 
lots  were  worth  $16  (per  acre).  Sworn  to  February  27, 
1869. 

The  affidavit  of  Jasper  Cannon :  That  in  first  of  1860  he 
was  employed  by  Jesse  to  oversee  the  Wilkins  place  in 
Lee  county.     Jesse  was  in  possession  of  it,  claiming  it  as 
his  own ;  supposed  Jesse  had  titles  to  all  said  property  until 
the  spring  or  summer  of  1860,  when  he  heard  his  father 
say  to  him,  this  plantation  and  property  is  yours,  when 
you  make  the  money  to  pay  for  it  at  what  it  costs,  and  it 
will  be  an  easy  matter  for  you  to  make  it,  if  yon  will  be 
economical  and  industrious.  Jesse  lived  on  the  place  until 
summer  of  1861,  when  he  married;   then  went  up  the 
country  ;  in  the  winter  he  took  his  wife  to  Beall  place,  giv- 
ing as  a  reason  that  it  had  the  best  house  on  it  for  his 
family.  He  resided  on  Beall  place  till  he  went  to  the  war, 
and  during  this  time,  and  while  in  the  war,  was  frequently 
on  Wilkins,  claiming  it  as  his  own,  and  giving  me  directions 
and  orders  as  to  the  crops,  etc.     When  he  went  to  the  war 
he  referred  me  to  his  father  for  directions.     Up  to  this 
time,  defendant  took  no  control  of  the  place ;  but  after- 
wards gave  me  some  instructions  as  to  planting  the  crop  of 
1862.    I  left  this  place  for  the  war  in  May,  1862;  went  to  lh« 
same  company  Jesse  belonged  to,  and  Jesse  claimed  the 
Wilkins  place  up  to  his  death  ;  that  he  received  a  letter 
from  his  father  in  1863  notifying  him  of  the  purchase  of 
the  Echols  place.    Jesse  was  delighted  at  it,  believing  this 
purchase  made  his  one  of  the  best  places  in  Southwestern 
Georgia.  Knew  Jesse  was  very  anxious  to  purchase  Echols 
before  he  went  to  the  war,  and  heard  him  speak  to  his 
father  of  it,  who  replied  that  Jesse  had  better  wait  until 
he  made  money  enough  to  pay  for  the  place  he  had.  About 
130  to  150  bales  cotton  made  in  1860,  and  over  300  in 
1861 ;  all  stored  with  Sims  &  Rust's  warehouse,  in  Albany, 
in  Jesse  Beall's  name,  by  me,  and  as  he  instructed.  After 
I  came  from  the  war,  I  held  a  note  on  Jesse ;  called  upon 
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defendant  to  pay  it:  he  declined,  saying  he  could  not  pay 
Jesse's  debts.  Defendant  stated  he  had  shaved  some  of 
Jesse's  debts,  and  proposed  to  do  so  with  me,  which  I  de- 
clined. Defendant  afterwards  paid  it  in  full.  Was  pres- 
ent at  the  sale  of  the  personal  property  bought  to  stock 
this  place  in  1S59  and  18G0:  all  bid  off  by  Jesse,  who  con- 
sulted with  me  about  it.  I  aided  him  in  making  the  selec- 
tions.    Sworn  to  Feliruary  27. 1S69. 

D.  A.  Vason's  affidavit:  Was  one  of  first  counsel  in  this 
case.  The  facts  stated  in  the  bill  in  relation  to  the  con- 
tract made  with  Jerry  Beall  and  Jesse  were  obtained  from 
Y.  G.  Rust,  Jasper  Can  aon,  J.  R  Lee  and  Wal  ker,  deceased ; 
all  found  out  before  the  last  marriage  of  Mrs.  Clark.  I  col- 
lected most  of  it  in  affidavits,  and  the  testimony  of  Cannon 
was  same  as  he  previously  gave.  Deponent  believes  these 
facts  are  true :  never  saw  or  heard  anything  that  would 
cause  him  to  doubt  it.  These  facts  were  not  known,  or 
reported  known  to  Mrs.  Clark  until  after  the  same,  as  above 
stated.     Sworn  to  Alay  5th,  1883. 

G.  J.  Wright  and  J.  A.  Davis'  affidavit :  The  bill  in  this 
case  was  filed  in  the  fall  of  1868;  Eugenia  Beall  was  a 
widow,  and  the  facts  set  forth  in  said  bill  were  obtained 
from  Jasper  Cannon,  J.  R.  Lee,  J.  M.  Walker.  Y.  G.  Rust, 
H.  J.  Cook,  J.  A.  McLaren  and  said  Eugenia ;  and  the  wills 
of  Moughon  and  Sanford  and  inventories  and  appraise- 
ments made  by  defendant  on  said  estate.     The  affidavits 
of  Rust,  Cook,  Walker,  Cannon  and  Lee,  here  shown  to 
the  court,  were  obtained  by  D.  A.  Vason  and  ourselves, 
without  conversation   with   C.  M.  Clark,   and   said   affi- 
davits are  substantially  as  the  information  given  us,  on 
which  the  bill  was  filed ;  and  that  Cannon's  evidence  is 
the  same  in  substance  in  his  affidavit  and  on  the  trial ;  are 
ignorant  of  any  inducement  held  out  to  Cannon  or  any  one 
else  to  swear;  had  no  conversation  with  Clark  about  the 
case  until  after  his  marriage,  December  24th,  1868,  and  do 
not  remember  any  then,  until  the  spring  afterwards.  Sworn 
to  May  19th,  1883. 
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C.  M.  Clark's  affidavit :  Was  married  to  Eugenia  Beall 
December  24, 1868  ;  some  few  months  afterwards  he  was 
made  a  party  in  this  case  ;  Cannon's  testimony  had  been 
given  in  before  he  knew  him.  A  few  years  after,  Cannon 
moved  to  Laurens  county.  I  went  to  get  him  to  attend 
<;ourt  here  as  a  witness  in  this  case,  preferring  to  have  him 
on  the  stand.  He  came  to  court.  Case  not  tried.  After 
•court  I  proposed  to  him,  if  he  would  return  to  the  county, 
that  I  would  give  him  $1,250  a  year  as  soon  as  I  could  get 
some  land  for  my  wife.  She  was  then  suing  for,  and  had 
•some  prospect  of  getting  the  Tace  lands,  as  well  as  the 
"Wilkins  and  Echols  places.  Recollection  is  I  wanted  Can- 
non for  the  Pace  lands ;  not  certain  which.  He  accepted 
the  proposition,  and  it  was  reduced  to  writing  and  given 
to  him.  My  object  in  employing  Cannon  was,  that  he  was 
a  good  manager,  fine  business  habits,  skilled  farmer,  and 
had  managed  successfully  for  Jesse  Beall  and  others;  also 
preferred  to  have  him  live  in  the  county,  so  as  to  get  him 
to  swear  from  the  stand.  Most  positively  denied  his  pur- 
pose was  to  bribe  him  as  a  witness  or  to  affect  his  evidence, 
or  that  he  was  induced  to  make  this  contract  as  a  compen- 
sation for  his  testimony,  or  that  he  has  ever  paid,  or  prom- 
ised to  pay  him  anything  for  his  evidence.  Sworn  to  April 
11, 1883. 

Jasper  Cannon's  affidavit  :  Has  seen  the  affidavit  of 
Dozier  before  set  out.  The  following  inaccuracies  and 
misstatements  are  made  therein :  1.  He  did  leave  with  Do- 
-zier  sealed  package  containing  contract  with  Clark;  it 
•was  1873  or  1874 ;  that  liis  testimony  had  been  fully  given 
in  on  February  27, 1869  ;  the  contract  was  not  a  compen- 
sation for  his  evidence.  After  he  made  his  affidavit  of 
1869,  he  moved  to  Laurens  county.  In  lb73  Clark  caraeto 
get  him  to  attend  court,  which  he  did  ;  case  not  tried.  Clark 
was  anxious  for  him  to  move  back ;  that  if  I  would,  he  would 
give  $1,250  to  oversee  the  plantations,  as  he  was  sanguine 
that  his  wife  would  recover  them.  I  accepted  ;  the  same 
was  reduced  to  writing,  and  left  with  Dozier ;  never  have 
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asked  for  it  since  ;  regret  it  is  not  produced,  to  speak  for 
itself.     Did  return  to  this  county;  been  here  ever  since, 
and  denies  that  any  one  has  ever  given,  or  promised  to 
give  him  any  consideration  for  his  evidence  ;  denies  that 
he  ever  told  any  one  Clark  was  to  give  him  $1,500  per  year 
to  oversee  if  my  evidence  gained  the  case,  or  anything  like 
it.     Positively  denies  that  any  such  agreement  was  made. 
The  only  reason  urged  by  Clark  for  employing  me  was, 
that  I  was  an  experienced  manager ;  that  I  had  overseen 
one  of  the  places  before  for  Jesse  successfully,  and  that  he 
wanted  me  now,  so  I  could  be  put  on  the  stand  as  a  wit- 
ness; $1,200  not  extraordinary  wages,  for  up  to  1873  I 
never  received  less  than  $1,000  in  this  section,  and  on  places 
smaller  than  these  two  places.    Denies  that  he  was  opposed 
to  Dozier  showing  the  contract.     Dozier  did  call  on  me  to 
state  whether  the  sealed  package  was  not  a  contract  be- 
tween me  and  Clark ;  I  said  that  it  was,  but  it  had  nothing 
to  do  with  this  case,  when  he  intimated  there  was  some- 
thing wrong  about  it.    I  told  him  to  bring  it  into  court  and 
let  it  speak  for  itself;  I  proposed  to  meet  it  and  stand  by 
it.     Reiterates  what  he  swore  to  on  the  stand,  and  in  his 
former  affidavit,  and  says  they  are  true,  and  it  is  strange 
that  his  evidence,  which  has  been  published  and  known 
since  1869,  at  this  late  day  should  be  suspected,  upon  such 
a  flimsy  foundation,  and  his  character  for  truth  and  verac- 
ity thus  aspersed.     Sworn  to  April  5, 1 883.     On  the  5th  of 
May,  1883,  the  following  addition  is  made  in  a  different 
handwriting :  That  since  giving  the  above  affidavit  he  has 
doubts  in  his  mind  as  to  whether  it  was  $1,250  for  both 
places  or  for  each  place ;  it  may  have  been  the  latter ;  if  so, 
it  is  specified  in  the  written  contract,  which  he  hopes  will 
be  found.     These  affidavits  were  put  in  as  complainant's 
counter-showing  on  the  newly  discovered  evidence. 

2.  The  first  of  the  grounds  of  this  motion  for  a  new  trial 
which  we  shall  notice,  is  that  numbered  6,  together  with 
35  and  36,  which  all  relate  to  the  incompetency  of  the 
juror,  Youngblood,  who  was  shown  to  have  been  a  half- 
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brother  of  Jasper  Gannon,  the  principal  witness  for  com- 
plainants in  the  case.  Defendant  discovered  after  the  trial, 
as  was  shown  by  affidavits  of  Dozier,  Salter  and  others, 
that  Cannon  was  directly  interested  in  the  event  of  this 
suit.    That  he  was  under  a  contract  with  Clark,  the  guar- 
dian of  young  Jesse  Beall,  and  the  administrator  of  Jesse 
S.  Beall,  to  oversee  the  Wilkins  and  Echols  places,  in  case 
they  were  gained  by  his  evidence  in  the  case ;  that  this 
contract  had  been  reduced  to  writing,  and  signed  by  the 
parties,  and  had  been  left  by  Cannon  with  Dozier,  who 
concealed  his  knowledge  of  it  from  the  defendant  until  the 
trial  was  over,  when  for  the  first  time  he  made  it  known 
to  his  counsel.    That  a  writing  of  this  character  was  left 
with  Dozier  is  evident,  not  only  from  what  Cannon  told 
him  and  Salter,  but  also  from  the  counter-affidavits  of  Can- 
non and  Clark.     Cannon  had  given  an  affidavit,  which  was 
used  on  the  motion  to  dissolve  the  injunction.   Afterwards 
he  removed  from  Dougherty  to  Laurens  county.     To  in- 
duce him  to  return  and  testify  personally  in  the  case,  in- 
stead of  testifying  by  interrogatories,  and  to  be  certain  to 
have  him  present  at  the  trial  for  that  purpose,  Clark  states 
in  his  affidavit  that,  at  the  time  of  employing  him  at  $1,250 
to  oversee,  and  reducing  the  contract  to  writing,  it  was 
understood  that  this  agreement  should  gp  into  eflfect  as 
soon  as  he  could  get  some  land  for  his  wife,  who  was  then 
suing  for  and  had  some  prospect  of  getting  the  Pace  lauds, 
as  well  as  the  Wilkins  and  Echols  places.     His  recollection 
is,  that  Cannon  was  wanted  for  the  Pace  lands,  but  is  not 
certain  which  ;  employed  Cannon  because  he  was  a  good 
manager;  had  fine  business  habits ;  was  a  skilled  farmer; 
had  managed  successfully  for  Jesse  Beall  and  others,  and 
preferred  to  have  him  live  in  the  county,  so  as  to  get  him  to 
swear  from  the  stand;  denies  most  positively  that  this 
agreement  was  intended  as  a  bribe,  or  that  he  ever  paid,  or 
promised  to  pay  him  anything  for  his  evidence.    This  state- 
ment is  substantially  corroborated  by  Cannon's  affidavit. 
Notwithstanding  their  respective  disclaimers,  this  transac 
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tion,  to  say  the  least,  has  a  suspicious  appearance,  and  if 
these  facts  had  been  before  the  jury,  they  might  have  mate- 
rially affected  the  weight  and  credibility  of  Cannon's  tes- 
timony. It  is  quite  true,  that  if  the  only  object  for  which 
it  is  now  adduced  was,  by  discrediting  the  witness,  to  set 
aside  the  verdict,  and  thereby  obtain  a  new  trial,  it  came 
too  late,  and  would  not  be  available  for  that  purpose. 

But  it  goes  further  than  this.  Had  the  defendant  and 
his  counsel  been  apprised  of  the  facts  in  time,  and  had 
they  then  known  the  alleged  interest  of  this  witness,  they 
would  have  hardly  permitted  his  half  brother  to  try  the 
case  as  one  of  the  jury,  and  to  pass  upon  their  rights.  The 
juror  swears  that  he  knew  nothing  of  Cannon's  interest  in 
the  matter,  and  the  only  circumstance  that  can  cast  even 
the  least  shadow  of  doubt  upon  the  truthfulness  of  his 
denial  is  the  fact  of  their  intimacy  and  friendship,  coupled 
with  their  near,  kinship.  The  trial  by  jury  cannot  be  too 
carefully  guarded,  to  protect  it  not  only  from  unfairness, 
but  also  from  any  uncertainty  on  that  score.  Jurors  should 
be  above  suspicion.  Omni  e-xceptione  majores.  On  an- 
other hearing,  this  wrong  can  be  avoided.  The  defend- 
ants will  be  then  left  free  to  assail  the  witness,  if  they 
deem  it  advisable,  and  will  not  be  trammeled  in  their  de- 
fence by  the  presence  of  his  kinsman  upon  the  jury. 
There  can  be  no  doubt  that  he  was  an  improper  juror.  28 
Oa.,  439  ;  47  lb.,  538. 

3.  Did  the  evidence  in  this  case  make  out  such  a  verbal 
agreement  between  Jeremiah  Beall  and  his  son,  Jesse  S., 
touching  the  Wilkins  and  Echols  places,  or  either  of  them, 
and  the  crops  raised  thereon,  and  the  rents  and  profits 
issuing  out  of  them,  as  would  justify  a  court  of  equity  in 
decreeing  a  specific  performance  of  the  alleged  agreement 
and  compelling  the  defendant  to  account  to  the  heirs  of 
Jesse  S.  Beall  for  the  said  crops,  rents,  etc.,  or  in  the  event 
that  the  agreement  was  established,  was  it  sufficiently 
shown  that  there  was  such  a  part  performance  on  Jesse's 
part  as  entitled  the  complainants  to  the  decree  in  their 
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favor?  It'  the  evidence  is  insufficient,  under  the  rules  of 
law,  to  establish  satisfactorily  either  one  of  these  proposi- 
tions, then  this  verdict  was  contrary  to  law,  the  equity  and 
justice  of  the  case,  and  was  without  evidence  to  support 
it,  and  the  new  trial  asked  for  should  not  have  been  re- 
fused. There  can  be  no  question  that  the  existence  of  the 
agreement  itself  should  not  have  been  left  in  doubt 
Hence,  the  courts  have  always  been  averse  to  acting  upon 
expressions  picked  out  of  casual  conversations,  or  extracted 
from  correspondence  between  the  parties  themselves,  or 
of  the  vendor  with  others,  especially  where  that  corre- 
spondence is  not  forthcoming,  or  from  acts  of  the  parties 
of  an  equivocal  character,  which  may  as  well  be  referred 
to  something  other  than  the  alleged  agreement,  or  from 
the  inducements  which  an  anxious  parent  holds  out  to 
a  wild  and  dissipated  child,  to  elTeot  his  reformation,  and 
the  like. 

In  the  case  of  Printup  vs.  Mitchell^  17  (?«.,  558,  566, 
Lumpkin,  J ,  in  noticing  two  points  in  the  charge  of  the 
judge  of  the  superior  court,  said :  ^'  In  commenting  upon 
admissions,  .he  remarked  that,  when  clearly  established 
they  were  entitled  to  high  consideration.  Knowing,  as  we 
do,  the  danger  of  this  species  of  evidence,  we  think  it  best 
not  to  relax  any  of  those  rules  which  are  designed  to  guard 
it  against  abuse.  It  is  not  only  necessary  that  the  declar- 
ations should  be  clearly  proved,  but  they  should,  say  the 
books,  be  deliberately  made  and  precisely  identified.^^ 
(Citing  authorities.) 

^^  Indeed,  verbal  admissions  hastily  and  inadvertently 
made,  however  clearly  established,  should  have  little  or  no 
binding  efficacy;"  citing  numerous  other  authorities. 

"  It  is  unquestionably  true,  that  while  all  experience 
teaches  that  verbal  declarations  should  be  received  with 
great  caution,  subject  as  they  are  to  much  imperfection 
and  abuse,  still,  they  exert  usually  a  most  controlling 
effect  upon  the  minds  of  the  jury. 
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"Our  learned  brother  instructed  the  jury  to  weigh  the 
evidence  and  render  a  verdict  accordingly. 

"A  parol  contract  for  land,  like  the  reformation  of  a  deed 
by  parol  proof,  should  be  made  out  so  clearly,  strongly  and 
satisfactorily  as  to  leave  no  reasonable  doubt  as  to  the 
agreement.  It  is  a  serious  matter  to  substitute  a  parol 
sale  of  real  estate  for  a  deed." 

In  a  case  for  the  specific  execution  of  a  contract,  the 
proof  must  not  leave  it  in  doubt  whether  the  contract 
existed  or  not.     Everett  vs.  Tovms^  17  Ga^  15. 

While  it  is  not  indispensable  that  the  agreement  should 
be  established  wholly  by  direct  and  positive  evidence  of  its 
existence,  and  while  it  may  be  inferred  from  acts  and  con- 
duct clearly  referable  to  it,  yet  such  acts  must.be  of  an  un- 
equivocal and  unambiguous  character,  and  must  be  estab- 
lished  by  testimony  clear,  definite  and  unambiguous  in  its 
terms ;  they  musi  be  such  as  necessarily  result  from  the 
agreement,  and  as  the  party  would  not  have  done,  unless 
on  account  of  that  very  agreement,  and  with  a  direct  view 
to  its  performance,  and  the  agreement  so  set  up  must 
appear  to  be  the  same  as  the  one  alleged  to  be  partly 
performed.  Lester  vs.  Foxcroft,  1  White  &  Tudor's  Lead. 
Cas.  Equity,  507,  English  and  American  notes,  passim; 
Shepherd  vs.  Shepherd  et  al^  1  Md.  Ch.  R.,  244,  248  and 
citations;  Code,  §3187  and  citations,  especially  Russell^ 
adrrCv^  vs.  Suyitzer^  63  Ga,^  723,  725,  where  the  cases  are 
collated  and  reviewed  by  Bleckley,  J. 

That  the  same  fullness  and  certainty  of  proof  as  to  the 
terms  of  the  agreement  is  requisite,  was  held  and  adjudged 
by  this  court  in  the  well  considered  case  of  Miller  vs.  Got- 
ten etal.^h  (?6^.,  341.  The  able  and  exhaustive  opinion 
of  Judge  Lumpkin  in  that  case  has  been  since  followed, 
and  from  it  and  its  successors  on  the  same  line  the  provis- 
ions of  our  Code,  both  as  to  the  force  and  effect  of  admis- 
sions (§3792),  and  the  circumstances  under  which  a  parol 
agreement  for  the  sale  of  lands  will  be  specifically  execu- 
ted, already  cited,  have  been  drawn ;  in  fact  these  sections 


I 

\ 


862  SUPREME  COURT  OF  GEORGIA. 

Beall  et  al.,  execaton,  vs.  Clark  et  ul. 

embody  principles,  long  previously  established  by  the  com 
mon  law  courts,  and  are  merely  declaratory  of  these  prin- 
ciples. These  are  the  rules  controlling  in  cases  of  agree- 
ments founded  upon  a  valuable  consideration.  If  the 
present  had  been  that  case,  it  would  have  fallen  far  short 
of  the  requirements  of  the  law,  as  to  the  amount  auJ 
character  of  proof  necessary  to  sustain  the  allegations  in 
complainants' bill;  but  it  is  a  much  more  questionable 
case  than  one  founded  on  such  a  consideration. 

This  was  a  mere  voluntary  promise  made  by  a  father 
to  his  minor  son ;  the  lands,  hands  and  stock  all  belonged 
to  the  fatlier ;  the  son  contributed  nothing  that  did  not  be- 
long to  the  father,  and  which  he  had  not  a  perfect  right  to 
control.     It  is  too  plain  to  require  argument,  that  the 
specific  performance  of  a  voluntary  agreement,  or  merely 
gratuitous  promise,  will  not  be  decreed ;  there  must  at  least 
have  been  possession  of  the  lands  given  under  the  agree- 
ment, upon  a  meritorious  consideration,  accompanied  with 
valuable  improvements  made  upon  the  faith  thereof,  be- 
fore a  court  of  equity  would  be  authorized  to  intervene  in 
behalf  of  such  a  party.    Code,  §3139.     Dorsey  vs.  Park- 
wood,  12  Howard  R.,  126,  was  a  much  stronger  case  thaa 
!        this  for  a  specific  performance ;  in  that  case,  the  bargainer 
had  no  right  to  the  services  of  the  bargainee ;  in  this  he 
had,  yet  the  Supreme  Court  of  the  United  States  held, 
without  dissent  upon  the  part  of  any  of  its  members,  that 
"an  agreement  whereby  the  purchaser  of  a  plantation 
bound  himself"  by  writing,  as  appears  from  the  record, 
"to  transfer  to  his  son-in-law  one-half  of  the  plantation, 
slaves,  cattle  and  stock,  as  soon  as  the  son-in-law  should 
pay  for  one-half  of  the  cost  of  said  property,  either  with 
his  own  private  means  or  with  one-half  of  the  profits  of 
the  plantation,  was  deficient  in  mutuality.     The  son-in- 
law  was  not  bound  to  render  any  services  nor  pay  any 
money.    It  was  a  nude  pact    It  was  not  an  alternative 
obligation  upon  the  son-in-law,  because  the  election  to 
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his  half  oat  of  the  profits  would  have  been  merely  paying 
^th  another  man's  money.'' 

From  the  evidence  on  the  trial,  it  is  apparent  that 
the  parties  never  contemplated  that  Jesse  S.  Beall 
should  pay  for  these  plantations,  otherwise  than  by  the 
profits  thereof,  and  these  profits  were  certainly  the  right 
and  property  of  his  father,  made  upon  his  land  and  by  the 
labor  of  his  stock  and  hands.  It  does  not  appear  that  any 
of  Jesse's  hands  worked  these  lands  when  the  crops  in 
controversy  ^ ere  made;  true,  a  portion  of  the  time,  his 
wife's  hands  were  on  the  place,  but  then  it  is  satisfactorily 
shown  that  they  were  hired,  and  their  hire  paid  to  the  wife 
by  the  father.  The  jury  have  found  by  their  verdict  that 
none  of  the  trust  estate  held  by  the  father  for  Jesse  has 
gone  or  should  have  gone  tx)  the  performance  of  Jesse's 
part  of  this  agreement,  and  this  finding  accords  with  the 
evidence  had  on  the  trial.  Jesse's  representative  seems 
to  have  taken  this  view  of  the  matter,  for  he  now  has  a 
proceeding  pending  in  Baldwin  superior  court  against  the 
father  to  compel  him  to  account  for  these  trusts.  Whether 
this  proceeding  was  instituted  before  he  was  made  a  party 
to  this  bill  does  not  satisfactorily  appear.  Although  a  de- 
fendant to  the  bill,  he  seems  to  have  been  willing  to  6ccupy 
this  position  in  relation  to  the  litigation;  he  certainly  did 
not  object,  nor  is  it  material  to  inquire  why  he  did  not ; 
it  is  enough  to  know  that  his  interests  were  antagonistic 
to  those  of  the  principal  defendant,  and  were  consonant 
with  the  claims  preferred  by  the  other  complainants. 
The  points  made  and  urged  by  the  complainants  are  not 
aided  by  the  decisions  of  this  court  in  the  case  of  Mima 
V8.  LicketU  33  Ga,^  9,  or  the  case  of  Porter  vs.  Allen^  54 
(ra.,D23.  The  agreement  in  the  former  case  was  founded 
upon  a  valuable  consideration.  It  was  made  in  conse- 
quence of  a  contemplated  marriage,  which  afterwards  took 
place ;  and  that  marriage  is  such  a  consideration  is  familiar 
doctrine,  and  taking  place  after  the  agreement,  it  will  be 
presumed  to  have  been  an  inducement  to  the  marriage. 
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Verplank  va,  Sterry,  12  Johns.  (N.  Y.)  R,  536  ;  Atherly  on 
Marriage  Settlement.  The  marriage  being  consummated^ 
the  son-in-law,  with  the  consent  of  his  wife's  father,  in  pur- 
suance of  the  agreement,  went  into  possession  of  the  land, 
and  made  valuable  improvements  thereon.  The  other  case 
is  an  exposition  of  section  3189  of  the  Code,  and  decides, 
among  other  things,  that  the  conditions  specified  under 
that  section  must  exist,  to  entitle  a  party  to  call  upon  a 
court  of  equity  to  enforce  the  performance  of  a  voluntary  . 
agreement,  and  therefore  the  t«st  of  the  right  is  whether 
these  conditions  are  established,  and  not  whether  there 
has  been  such  a  part  performance  as  would  render  it  a 
fraud  in  the  donor  not  to  execute  the  agreement. 

What  are  the  acts  of  part  performance  relied  upon  in 
this  case  ?  That  Jesse  Beall  lived  on  the  place  when  it 
suited  hU  convenience  or  inclination  so  to  do;  that  he  was 
married  against  his  father^s  consent;  that  subsequently 
thereto  he  moved  on  another  place  belonging  to  his  father; 
that  his  wife  had  on  one  of  these  places  some  poultry  that 
she  looked  after;  that  he  selected  a  site  for  building  a  resi- 
dence on  one  of  them,  but  never  built ;  that  he  paid  over- 
seers, presumably,  from  the  income  of  the  places,  for  heat 
that  time  commanded  no  other  means — his  father  having 
his  debts  to  pay,  and  defraying  out  of  his  own  means  the 
expenses  incurred  in  running  the  plantations,  besides  sup- 
porting him  and  his  family;  that  the  cotton  was  marked 
and  stored  in  his  name,  etc.;  but  after  it  was  stored,  he 
took  no  further  interest  in  it,  and  gave  no  directions  re- 
specting it. 

Jesse  Beall  never  considered  that  he  had  any  right  to 
these  places,  or  either  of  them.  He  never  communicated 
any  such  claim  to  his  wife ;  and  after  his  death,  she,  with 
her  mother  and  the  other  complainant,  purchased  both 
places,  and  sold  them  to  Woodward.  Never  was  this  claim 
set  up  until  these  parties  were  called  upon  by  suit  to 
respond  for  the  purchase  money.  Add  to  this  the  fact 
that  Jesse  Beall  himself,  on  repeated  occasions,  both  be- 
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fore  and  after  his  marriage,  disclaimed  title  to  his  prop- 
erty, and  never,  so  far  as  it  appears  from  any  direct  testi- 
mony, set  up  anything  more  than  a  promise  from  his  father 
that  he  would,  at  some  future  time,  and  upon  certain  con- 
tingencies, make  him  title,  as  appears  from  the  testimony 
of  Oliver,  Walker,  Outz,  Dozier,  and  Joseph  Beall,  and 
perhaps  others;  that  the  father  never  abandoned,  but 
exercised  over  these  plantations  the  same  control  that  he 
had  always  done  over  them  and  his  other  property,  and 
that  the  alleged  gift  was  so  unreasonable  and  profuse  that 
it  embraced  much  the  larger  portion  of  his  estate,  and 
divested  him  of  power  to  make  provision  for  other  chil- 
dren who  stood  as  favorably  in  his  affections  and  feelings 
as  did  J€^^ ;  and  we  think  the  showing  made  to  defeat 
this  attempt  was  invincible.  The  statute  guards  the  dan- 
ger of  abuse  from  these  alleged  parol  gifts  very  scrupu- 
lously and  carefully,  by  enacting  that,  the  "exclusive 
possession  by  a  child  of  lands  belonging  originally  to  the 
father,  without  payment  of  rent  for  the  space  of  seven 
years,  shall  create  conclusive  presumption  of  a  gift,  and 
convey  title  to  the  child,  unless  there  is  evidence  of  a  loan, 
or  of  a  claim  of  dominion  by  a  father,  acknowledged  by  a 
child,  or  of  a  disclaimer  of  title  on  the  part  of  the  child." 
Code,  §2264;  42  Ga.,  121 ;  48  7J.,  332.  That  a  parol  gift 
cannot  be  inferred  from  possession  for  the  requisite  pe- 
riod, under  this  section  of  the  Code,  see  59  Ga.^  139. 

These  principles,  which  we  think  are  applicable,  dispose 
of  the  principal  questions  raised  by  this  record,  and  will 
correct  where  correction  is  required,  all  charges  given, 
refused  or  qualified,  of  which  the  defendant  has  complain- 
ed. This  view  renders  it  unnecessary  to  consider  the 
several  exceptions  made  to  the  rejection  and  admission  of 
testimony. 

4.  This  verdict  must  be  set  aside,  so  far  as  it  decrees  to 
the  heirs  at  law  of  Jesse  S.  Beall,  the  WilMns  and  Echols 
plantations,  and  the  income  and  rents  accruing  therefrom. 
The  evidence  on  which  this  part  of  it  rests  is  wholly  want- 
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ing;  it  is  not  sustained  by  law,  and  fails  to  make  out  the 
claim  as  set  forth  in  the  eomplainant^s  bill.  The  verdict 
carefully  excluded  all  account  of  the  trusts  in  defendant's 
hands  growing  out  of  the  San  ford  and  Moughon  estates, 
in  favor  of  Jesse  Beall,  and  the  specific  performance  of  the 
agreement  in  reference  to  the  land  in  controversy  being 
disallowed,  there  is  nothing  remaining  in  the  suit  with 
which  to  connect  these  trusts,  so  as  to  make  them  the  proper 
subjects  of  consideration.  The  sole  remaining  question, 
therefore,  is  the  notes  upon  which  the  defendant  brought 
his  common  law  suit  against  Mrs.  McLaren,  Mrs.  Clark 
and  Bryan.  The  court  and  jury,  from  the  evidence  and 
facts  on  that  issue,  separated  from  all  other  claims,  must 
determine  what,  if  anything,  is  due  the  estate  of  the  de- 
fendant, Jeremiah  Beall,  from  the  aforesaid  complainants, 
growing  out  of  the  original  sale  of  the  lands  by  Beall  to 
them,  and  the  subsequent  sale  to  Woodward,  and  BealFs 
dealings  in  reference  thereto,  with  him  or  his  estate. 
Judgment  reversed. 


MuRPHEY  V8.  The  Educational  Board  of  Burke  County.* 

1.  Where  a  motion  for  a  new  trial  was  made  and  perfected  daring 
term,  and  the  same  was  to  be  heard  in  vacation  on  notice  by  either 
party  to  the  other,  and  where,  by  failure  of  the  clerk  to  discharge 
his  duty,  the  parties  fail  to  meet  at  the  time  and  place  fixed  by  one 
party  and  notified  by  him  to  the  other,  and  thereby  ^e  parties  hav- 
ing niet  at  another  time  and  place,  the  case  was  passed  over  to  the 
next  regular  term  of  the  court,  and  a  motion  at  that  term  was 
made  to  dismiss  it,  and  the  motion  overruled : 

HeMj  that  there  was  no  error  in  overruling  the  motion  to  dismiss. 
West  V8.  Jones,  69  Ga.,  763. 

2.  The  act  of  March  3,  1874,  "  to  provide  for  the  payment  of  the 
claims  of  school  officers  and  teachers  for  services  rendered  in  the 
year  1871,"  is  not  unconstitutional,  by  reason  of  a  proviso  in  it 
''that  the  provisions  of  this  act  shall  not  apply  or  operate  in  any 
county  after  any  grand  jury  thereof  shall  otherwise  recommend," 
nor  by  reason  of  any  of  the  other  provisos  contained  in  the  third 
section  of  said  act. 

«No  fuU  reports  or  opinions  are  published  in  the  following  cases,  andertbepto- 
Tlslons  of  the  Act  of  March  2, 1679.    (R.) 
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3.  The  proviso  "  that  the  provisions  of  this  act  shall  not  apply  or 
operate  in  any  county  after  any  grand  jury  thereof  shall  otherwise 
recommend, "  is  not  so  repugnant  to  the  body  of  the  act  as  to 
nullify  said  proviso;  therefore,  a  charge  that  a  tfchool  officer  was 
not  entitled  to  be  }>aid  out  of  the  fund  set  apart  for  Burke  county, 
under  the  act  of  1874,  if  the  grand  jury  had  recommended  that  no 
officer  or  teacher  should  he  paid  out  of  it,  was  not  erroneous. 

4.  A  claim  against  a  county  must  be  presented  and  audited  within 
twelve  months  after  it  becomes  payable ;  otherwise  it  is  barred. 
This  claim  not  having  been  so  presented  and  audited,  is  barred. 
Code,  6(KJ,  507. 

5.  If  not  barred  for  this  reason,  it  is  barred  by  the  ordinary  statute 
of  limitations,  suit  not  having  been  brought  within  four  years  from 
the  date  of  the  act  providing  for  payment  out  of  the  fund  which 
is  sought  by  this  mandamus  to  be  held  liable  to  pay  it. 

6.  Under  the  uniform  decisions  of  this  court,  especially  since  the 
abolition  of  appeals  to  a  special  jury,  the  first  grant  of  a  new  trial 
will  not  be  scrutinized  to  detect  errors  of  law,  or  to  interfere  with 
the  discretion  of  the  superior  court  on  questions  of  fact ;  and  such 
first  grant  of  a  new  trial  will  not  be  overruled  unless  the  l:«w  and 
the  facts  require  the  verdict.  In  this  case,  the  verdict  is  against 
the  law  and  the  evidence. 

7.  In  addition  to  the  foregoing  reasons  for  afi3rming  the  judgment,  it 
would  seem  that,  by  the  third  section  of  tHe  eighth  article  of  the 
constitution  of  the  state,  this  fund  has  been  appropriated  to  the 
support  of  common  schools  in  general,  and  is  therefore  not  liable 
for  this  debt.    Code,  $5206. 

Judgment  affirmed. 
December  4,  188f.     (Head-Dotea  by  the  court.) 

Jackson,  Chief  Justice. 

[Murphey  filed  his  petition  for  mandamtts  against  the 
Educational  Board  of  Burke  County,  alleging  that  he  was 
county  school  commissioner  in  1871,  and  there  was  a  bal- 
ance due  him  for  his  services  of  $383.00 ;  that  the  act  of 
1874  appropriated  all  school  funds  then  or  thereafter  on 
hand  to  the  payment  of  the  school  debts  of  1871 ;  that 
defendants,  instead  of  using  the  fund  to  pay  him,  diverted 
it  to  support  schools;  that  they  had  then  in  hand  $716.00 
school  fund  of  1880,  not  needed  for  schools  of  that  year ; 
that  this,  as  all  other  school  funds,  were  subject  to  his 
claim,  and  that  defendant  refused  to  pay  him. 
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The  Board  answered  that  plaintiflPs  claim  had  never 
been  audited  by  the  school  board  of  1871 ;  that  in  1874 
the  grand  jury  ordered  the  board  to  hold  up  $1,000  for 
school  claims  of  lb71,  and  devote  the  rest  of  the  fund  to 
schools,  which  the  board  did;  that  plaintiff  waived  any 
claim  on  the  $1,000 ;  that  such  waiver  operates  as  a  pay- 
ment of  his  claim ;  that  the  grand  jury,  at  May  term,  li!^76, 
recommended  that  the  act  of  1874  should  no  longer  apply 
in  Burke. 

The  jury  found  for  the  plaintiff  $342.50.  Defendants 
made  a  motion  for  new  trial,  because  the  verdict  was  con- 
trary to  law,  evidence  and  the  charge  of  the  court.  The 
rule  nisi  was  made  returnable  instanter^f  or  as  soon  as 
counsel  could  be  heard,  and  the  order  provided  that  ser- 
vice of  the  rule  should  be  made  on  plaintiff  or  his  counsel. 
The  motion  was  called  for  a  hearing;  but  counsel  for 
respondent  objected,  on  the  ground  that  there  had  been  no 
service  or  waiver  thereof,  and  refused  to  then  acknowledge 
service.  Counsel  for  movant,  took  an  order  providing  that 
"  said  motion  be  argued  in  vacation  before  Judge  Snead, 
at  such  time  as  may  be  agreed  upon  by  counsel,  either 
side  having  a  right  to  force  a  hearing  of  said  motion  by 
giving  at  least  ten  days'  notice  to  the  opposite  side,  of  the 
time  and  place  of  hearing." 

Co'irt  adjourned  .luly  3,  1882.  On  July  12,  movants' 
counsel  served  on  counsel  for  plaintiff  notice  of  a  hearing 
to  be  had  on  July  25.  Learning  that  a  copy  of  the  motion 
for  new  trial  had  not  been  served,  counsel  for  movants 
wrote  to  the  judge  asking  a  continuance.  Plaintiff  did 
not  live  in  Burke  county,  and  his  counsel  were  then  absent, 
and  could  not  be  served.  Neither  counsel  appeared,  and 
no  order  was  taken  on  the  25th.  On  August  14,  counsel 
for  plaintiff  was  served  by  the  sheriff  with  a  copy  of  the 
motion  for  new  trial  and  rule  nisi.  Movants'  counsel 
served  counsel  for  plaintiff  with  another  notice  of  a  hear- 
ing to  be  had  on  October  12th ;  at  that  time,  objection  was 
made  to  the  hearing,  and  the  judge  refused  to  act  on  the 
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motion,  saying  he  would  hear  it  at  the  next  term.  At  that 
term,  counsel  for  plaintiff  moved  to  dismiss  the  motion  for 
new  trial,  on  the  ground  that  it  had  lapsed.  This  motion 
was  overruled ;  the  motion  for  new  trial  was  granted ;  and 
plaintiff  excepted.] 


Brown  &  Company  vs.  Massman  Brothers  &  Company. 

1.  Where  the  motion  made  hy  the  plaintiff  in  error  would,  if  granted, 
have  finally  disposed  of  the  cane,  he  may  bring  the  case  to  this 
court  for  review.    Code,  ^260. 

2.  If  the  foundation  of  the  attachment  under  sections  3297  et  seg.  of 
the  Code  rests  upon  the  affidavit  of  the  attorney,  the  oath  must  be 
X>08itive  as  respects  the  grounds  on  which  the  writ  may  issue  un- 
der those  sections ;  therefore,  the  following  affidavit  was  insuffi- 
cient: "  I,  William  T.  Davidson,  do  swear  that  I  am  a  member  of 
the  firm  of  J.  S.  &  W.  T.  Davidson,  and  that  said  firm  are  the 
attorneys  at  law  for  A.  £.  Massman  Bros.  &  Co.,  and  that  I  swear 
positively  to  the  indebtedness  of  M.  Brown  &  Co.  to  plaintiffs,  to 
the  alleged  assignment ;  to  the  non-residence  of  Samuel  T.  Bleyer^ 
and  to  the  existence  of  the  mortgages  aforesaid.  As  to  all  the 
other  facts,  I  charge  them  on  information  and  belief,  and  from  said 
information  and  the  investigation  I  have  been  able  to  make,  I  be- 
lieve all  of  said  allegations  are  true."  Code,  ^3300;  Acts  ld73| 
p.  29. 

Judgment  reversed. 

Deoemter  4, 1888.    (Head-notes  by  the  court.) 

Jackson,  Chief  Justice. 

[On  the  petition  of  Massman  Bros.  &  Co.,  an  attachment 
was  issued  against  Brown  &  Co.,  under  §3297  of  the  Code 
The  petition  was  verified  by  the  oath  of  the  plaintiffs'  attor- 
ney, which  is  set  out  in  the  second  head-note.  Counsel  for 
defendants  moved  to  dismiss  the  attachment,  one  ground  of 
the  motion  being  that  the  affidavit  was  not  positive.  The 
motion  was  overruled,  and  defendants  excepted.  When 
called  in  the  Supreme  Court,  a  motion  was  made  to  dismiss 
the  writ  of  error,  on  the  ground  that  the  case  was  still 
pending  below,  on  a  traverse  to  grounds  of  the  attachment.] 

V  71-65 
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PiKB  VS.  StALLINGS. 

1.  Certain  matters,  in  controversy  between  the  parties,  were  submit- 
ted to  arbitration  on  the  following  agreement:  '^ Whereas  there 
is  a  certain  controversy  or  disagreement  between  Lather  Stallings 
and  Ellen  Pike,  both  of  said  county  and  state,  regarding  a  sale  of 
a  certain  tract  of  land  in  said  county,  upon  which  said  Luther  Stal- 
lings has  made  one  crop,  and  touching  the  terms  of  said  sale  and 
the  personalty  included  in  said  sale.  And  whereas  said  both  par- 
ties wish  to  rescind  said  trade,  and  said  Ellen  Pike  and  Luther 
Stallings  cannot  agree  as  to  the  amount  to  be  paid  by  said  Ellen 
Pike  to  said  Luther  Stallings,  and  Ellen  Pike  take  the  crop  as  it 
now  stands,  and  trade  be  canceled ;  or  the  amount  to  be  paid  by 
Luther  Stallings  to  said  Ellen  Pike,  and  Luther  Stallings  take  the 
crop  as  it  now  stands,  and  trade  be  canceled.  Now,  therefore, 
know  all  men  by  these  presents,  that  the  said  Ellen  Pike  and  Lu- 
ther Stallings  have  agreed,  and  do  hereby  agree,  to  and  with  each 
other,  the  one  to  the  other,  to  submit  to  L-a  J.  Newman,  selected 
by  Luther  Stallings ;  William  Halroyd,  selected  by  Ellen  Pike, 
and  John  J.  Newman,  selected  by  said  Ira  J.  Newman  and  William 
Halroyd,  the  entire  settlement  of  said  matters  in  dispute ;  and 
they  the  said  Ellen  Pike  and  Luther  Stallings  hereby  mutually 
bind  themselves,  each  to  the  other,  their  heirs  and  legal  represent- 
atives, to  stand  to  and  abide  and  comply  with  the  decision  that  shall 
be  made  by  said  arbitrators  touching  such  settlement,  or  a  majority 
of  said  arbitrators.  They  further  agree  that,  in  order  that  they 
shall  be  compelled  to  abide  the  same,  that  the  decision  of  said  ar- 
bitrators shall  have  the  same  force  as  a  judgment  of  the  superior 
court  would  have,  and  that  said  decision,  when  reduced  to  writ- 
ing, shall  be  made  the  judgment  of  the  superior  court  at  this 
October  term  ensuing,  by  consent  of  both  parties  hereto,  which  is 
hereby  given ;  and  that,  in  the  event  said  award  has  not  been 
previously  complied  with,  that  upon  making  the  same  the  judg- 
ment of  the  superior  court  as  above  provided,  that  execution  for 
the  sum  awarded  as  aforesaid  issue  instanter  in  favor  of  one  or 
the  other  party,  as  the  award  may  be  in  favor  of  the  one  or  the 
other  :*' 

Held,  that  the  only  matter  submitted  to  the  arbitrators  is,  who  shall 
take  the  crop,  and  what  shall  be  paid  the  other  party  therefor. 

2.  An  award  in  the  following:  "We,  the  arbitrators,  find  and  agree 
that  Ellen  Pike  pay  Luther  Stallings  five  hundred  and  fifty  dol- 
lars, and  take  the  crop  as  it  now  stands,  on  the  said  plantation  in 
controversy,"  is  sufficiently  certain. 

3.  Appearance  of  parties  at  the  time  and  place  of  the  arbitrati<m 
waives  all  notice  and  similar  defects. 
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Mlze,  iheriff,  tw.  Blalock. 

-m 

4.  Appearance  of  the  wife  by  the  husband  as  her  agent  has  the  same 
legal  efifect  as  appearance  by  herself.    61  Ga.,  171. 

5.  Receipt  by  one  party  of  that  which  is  awarded  to  sach  party,  will 
estop  that  party  from  refusing  to  comply  with  the  award  in  favor 
of  the  other  party,  on  the  plea  of  illegality  or  irregularity  in  the 
award.  Therefore  the  receipt  of  the  crop  by  Ellen  Pike  will  estop 
her  from  setting  up  illegalities  and  irregularities  as  reasons  for 
not  paying  therefor  the  amount  of  money  awarded  to  Luther  Stal^ 
lings.    Code,  ^2194;  51  Oa.,348;'58  J6.,  479. 

Judgment  affirmed. 

December  4, 188S.    (Head-notes  by  the  oouit.) 

Jackson,  Chief  Justice. 

[Luther  Stallings  and  Mrs.  Ellen  Pike,  having  become  in 
volvedin  a  controversy,  agreed  to  submit  the  same  to  arbi- 
trators, as  set  out  in  the  first  head-note.  The  arl)itrators 
made  the  award  set  out  in  the  second  head-note,  and  it  was 
returned  into  the  court.  Mrs.  Pike  filed  numerous  excep- 
tions, among  the  grounds  of  which  were  want  of  notice, 
and  that  she  was  not  present.  It  appeared,  however,  that  her 
husband,  who  lived  on  the  place  with  her,  and  who  was 
her  agent  in  connection  with  the  planting,  was  present, 
and  represented  her.  It  also  appeared  that  she  had  re- 
ceived the  crops  under  the  award.  Another  ground  was 
that  the  award  did  not  cover  all  of  the  issues  submitted, 
and  no  award  was  made  as  to  the  land  itself. 

The  case  was  submitted  to  the  court  without  a  jury. 
He  decided  in  favor  of  the  award,  and  Mrs.  Pike  excepted.] 


MizE,  sheriff,  vs.  Blalock. 

1.  Where  one  who  hasheen  appointed  solicitor  pro  tern,  of  the  county 
court,  performs  the  work,  and  obtains  an  order  of  court  allowing 
him  fees,  he  may  rule  the  sheriff  for  money  collected  in  fines  and 
forfeitures  in  the  county  court. 

2.  Where  a  rule  absolute  was  obtained  at  one  term  of  court  against 
the  sheriff,  and  at  the  next  term  an  attachment  nisi  was  issued 
against  him,  he  could  not,  in  answer  thereto,  put  in  the  same 
grounds  which  were  decided  against  him  before  the  rule  was  made 
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Pike  va.  BtaUlngi. 


iorari  BoagW  to 
PiKB  V8.  StallingS.        w9sre$adjudieata' 

1.  Gertain  matters,  in  controversy  betwee* 
ted  to  arbitration  on  the  following  0 

is  a  certain  controversy  or  disagreer  solicitor  pro  tett^  o(  the 
and  Ellen  Hke.  both  of  said  com,'  ^^^  ^^  ^^^^  „„  f  onds 
a  certain  tract  of  land  m  said  cor  1^^  the 

lings  has  made  one  crop,  and  ed  for  his  costs,  ruled  ^^^ 
the  personalty  included  in  sp  ,0  pay  over  a  fund  in  his  hanos 
ties  wish  to  rescind  said  ♦^,  fhe  sheiiflF  demurred  to  the 
StallingS  cannot  agr^ar  ^^^^^j  d.  He  answered  that 
Pike  to  said  Luther  St  '  .    ^t.     i.      ^        j  4i,/.n<rh 

now  stands,  and  trai'  ..'iit  to  absorb  the  fund,  and  thougu 

Luther  StallingS  to  /4/ock,  he  claimed  the  right  to  hold  the 
crop  as  it  now  str  ^  ^^8  enough  in  the  county  treasury  to 

SrStolir'''^'  ^  '^^^  """^^  ^^  ^^^^  absolute.  At  the 
other  the  or  ^artj  an  attachment  nisi  was  issued  against 
by  Luther  jje  demurred,  and  answered  substantially  ^ 
and  John '     ^^  jhe  rule.    The  court  ordered  the  money  to 

S^^r  'i^'^  ^^  ^^^®'  ^^  ^^^^  ^^^  sheriff  be  attached, 
bind '  "'It  ^  ^"''  ^^  certioraH ;  the  judge  of  the  superior 
ativ    .  ^j^iined  the  ruling  of  the  court  below,  and  the  sheriff 

he     >5/ 
o^     v/^ 


Wilson  v8.  Burks. 

u(»n  make  no  difference  for  what  reason  the  writ  of  certioTW^ 
^'^  dismissed  in  this  case;  the  court  did  right  in  dismissing  the 
^^6,  and  affirming  the  judgment  of  the  justice. 
^  ji  plaintiff  brought  suit  in  a  justice's  court.    He  testified  that  he 
'  purchased  of  the  defendant  the  furniture  and  fixtures  of  a  barber 
shop  for  $110;  that  he  paid  $30  thereof;  that  subsequently  the 
defendant  came  and  took  from  him  the  said  property,  and  this  sait 
was  brought  for  the  amount  which  had  been  paid.    The  defend- 
ant testified  that  he  sold  to  plaintiff  the  property  mentioned  lor 
the  sum  stated ;  that  he  was  to  retain  the  title  until  payment  was 
made ;  that  plaintiff  had  the  property  over  a  year,  and  the  rent  or 
hire  was  worth  $09.00  when  he  re-took  possession ;  this  amount  de- 
fendant set  off  against  plaintiff^s  claim : 
Heldy  that  under  plaintiff's  own  testimony,  when  he  suffered  the 
property  to  be  re-taken  by  the  defendant,  and  affirmed  this  taking 


^ 
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•« 


^or  the  money  which  he  had  paid,  this  was 
•;^^'  ^  '  <i^  *-  of  sale,  and  the  defendant  became  liable 

^   '\^  lit  iff  had  paid  him;  and  the  claim  was 

ae  value  of  the  hire  or  rent  of  the  fumi- 
'N        /  ouid  be  reached  from  the  testimony  of  either 


•» 


•  s 


jd. 

i883. 


r 


.^D,  Justice. 

xhis  writ  of  certiorari  was  dismissed  by  the  court,  on 
ae  ground  that  appeal  to  a  jury  was  the  proper  remedy 
to  correct  the  errors  of  the  justice  who  tried  the  case.] 


Tab  Gborgia  Railboad  ei  al,  vs.  Smith  et  ah^  Rairoad 

Commissioners,  et  al. 

The  judgment  of  this  court  in  this  case,  at  the  last  term,  on  the  ap* 
plication  for  injunction,  controls  the  present  case. 

Judgment  affirmed. 

February  9, 18M. 

[In  70  Ga.j  694,  this  case  was  before  the  Supreme  Court 
on  the  refusal  of  an  injunction.  When  it  was  returned  to 
the  court  below,  the  bill  was  dismissed  on  demurrer,  and 
complainants  excepted.] 


Prothro  vs.  Grubbs  &  Camp. 

Where  a  person  was  employed  to  labor  on  a  farm  at  a  stipulated  price 
for  six  months,  but,  by  the  terms  of  his  contract,  he  could  call,  at  any 
time  during  his  service,  for  such  portion  of  his  earnings  as  he  might 
require  to  supply  his  necessities,  his  wages  were  not  subject  to 
garnishment.  Code,  ^3551 ;  25  Qa.,  571,  G25;  51  W.,  576;  46  Id., 
466-8;  54 /d.,  108. 

Judgment  reversed. 
NuYembei  6, 1883. 

Hall,  Justice. 
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Wilson  ««.  Burks. 

absolute.  No  exception  having  been  taken  or  eertiorari  sought  to 
the  judgment  on  those  issues,  the  case  as  to  them  was  ret  adjudieata. 
Judgment  affirmed. 

September  25, 1883. 

[L.  J.  Blalock,  who  had  acted  as  solicitor  pro  tern,  of  the 
county  court  of  Sumter  county,  and  had  orders  on  funds 
arising  from  fines,  etc.,  allbwed  for  his  costs,  ruled  the 
sherifi"  to  require  the  latter  to  pay  over  a  fund  in  his  hands 
arising  from  such  sources.  The  sheriff  demurred  to  the 
rule ;  but  the  demurrer  was  overruled.  He  answered  that 
he  had  orders  sufficient  to  absorb  the  fund,  and  though 
junior  to  those  of  Blalock,  he  claimed  the  right  to  hold  the 
money ;  that  there  was  enough  in  the  county  treasury  to 
pay  off  all  claims.  The  rule  was  made  absolute.  At  the 
next  term  of  court,  an  attachment  nisi  was  issued  against 
the  sheriff.  He  demurred,  and  answered  substantially  as 
he  had  done  to  the  rule.  The  court  ordered  the  money  to 
be  paid  over  in  ten  days,  or  that  the  sheriff  be  attached. 
He  sued  out  a  writ  of  certiorari ;  the  judge  of  the  superior 
court  sustained  the  ruling  of  the  court  below,  and  the  sheriff 
excepted.] 


Wilson  vs.  Burks. 

1.  It  can  make  no  difference  for  what  reason  the  writ  of  eertiorari 
was  dismissed  in  this  case ;  the  court  did  right  in  dismissing  the 
same,  and  affirming  the  judgment  of  the  justice. 

2.  A  plaintiff  brought  suit  in  a  justice's  court.  He  testified  that  he 
purchased  of  the  defendant  the  furniture  and  fixtures  of  a  barber 
shop  for  $110;  that  he  paid  $30  thereof;  that  subsequently  the 
defendant  came  and  took  from  him  the  said  property,  and  this  suit 
was  brought  for  the  amount  which  had  been  paid.  The  defend- 
ant testified  that  he  sold  to  plaintiff  the  property  mentioned  for 
the  sum  stated ;  that  he  was  to  retain  the  title  until  i>ayment  was 
made ;  that  plaintiff  had  the  property  over  a  year,  and  the  rent  of 
hire  was  worth  $G9.00  when  he  re-took  possession ;  this  amount  de- 
fendant set  off  against  plaintiff^s  claim : 

Heldf  that  under  plaintiff's  own  testimony,  when  he  suffered  th^ 
property  to  be  re-taken  by  the  defendant,  and  affirmed  this  taking 
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The  QeoTgim  Railnwd  el  ai,  iw.  Smith  et  al.  Railroiid  CommlaBionen,  etc. 

by  bringing  his  action  for  the  money  which  he  had  paid,  this  was 
a  rescission  of  the  contract  of  sale,  and  the  defendant  became  liable 
for  the  money  which  plaintiff  had  paid  him;  and  the  claim  was 
subject  to  a  set-off  for  the  value  of  the  hire  or  rent  of  the  fumi- 
tare.  A  like  result  would  be  reached  from  the  testimony  of  either 
side. 
Judgment  affirmed. 

September  25,  1883. 

Blandpokd,  Justice. 

[This  writ  of  certiorari  was  dismissed  by  the  court,  on 
the  ground  that  appeal  to  a  jury  was  the  proper  remedy 
to  correct  the  errors  of  the  justice  who  tried  the  case.] 


The  Gborgia  Railboab  et  al.  vs.  Smith  et  al.y  Rairoad 

Commissioners,  et  al. 

The  judgment  of  this  court  in  this  case,  at  the  last  term,  on  the  ap- 
plication for  injunction,  controls  the  present  case. 

Judgment  affirmed. 

February  9, 1884. 

[In  70  Oa.<,  694,  this  case  was  before  the  Supreme  Court 
on  the  refusal  of  an  injunction.  When  it  was  returned  to 
the  court  below,  the  bill  was  dismissed  on  demurrer,  and 
complainants  excepted.] 


Prothro  v8.  Grubbs  &  Camp. 

Where  a  person  was  employed  to  labor  on  a  farm  at  a  stipulated  price 
for  six  months,  but,  by  the  terms  of  his  contract,  he  could  call,  at  any 
time  during  his  service,  for  such  portion  of  his  earnings  as  he  might 
require  to  supply  his  necessities,  his  wages  were  not  subject  to 
garnishment.  Code,  ^3551 ;  25  Oa.,  571,  625;  51  Id.,  576;  46  Id,, 
466-8;  54 /d.,  108. 

Judgment  reversed. 

Nuvembei  6, 1883. 

Hall,  Justice. 


864  SUPREME  COURT  OF  GEORGIA. 


MoGrader  et  oL  m.  The  State  of  Oeofgta. 


McGruder  et  ah  vs.  The  State  of  Geosou. 

1.  A  burglary  was  committed ;  about  six  weeks  thereafter  the  goods 
were  found  in  the  posaession  of  the  defendants,  and  they  were 
charged  with  the  theft ;  they  denied  it ;  said  the  goods  did  not  be- 
long to  the  prosecutor ;  gave  different  and  contradictory  aoooantB 
of  the  manner  in  which  such  goods  came  into  their  possession,  and 
of  the  person  from  whom  they  received  them ;  other  goods  thtn 
those  mentioned  in  the  indictment,  which  were  taken  from  the 
I)roHecutor's  house  at  the  time  it  was  broken  open  and  entered, 
were  found  in  possession  of  defendants ;  they  showed  evident  re- 
luctance to  have  the  matter  investigated,  and  made  no  effort  what- 
ever to  produce  any  of  the  several  persons  from  whom  they  claimed 
to  have  obtained  possession : 

Ifeldf  that,  under  these  facts,  the  court  did  not  err  in  charing  that  ''if 
the  evidence  satisfies  the  jury  that  the  burglary  was  committed  as 
alleged,  and  afterwards  the  stolen  goods  were  found  in  the  home 
and  room  occupied  by  the  defendants,  this  would  be  presumptive 
evidence  of  their  guilt,  unless  explained ;  and  any  statement  made 
by  either  of  them,  explanatory  of  the  goods  being  there  at  the  time 
they  were  so  found,  and  while  they  were  there,  most  be  duly  con- 
sidered, and  may  relieve  the  suspicious  appearance." 

2.  Where  two  defendants  agreed  to  be  tried  jointly,  with  the  right  in 
each  to  testify  on  behalf  of  the  other,  as  if  tried  separately,  each 
could  be  impeached  as  a  witness  for  the  other.  Therefore,  an  in- 
dictment for  larceny,  w^ith  a  plea  of  guilty  thereon  by  one  of  them, 
was  admissible  to  impeach  him,  as  if  he  had  been  testifying  on  a 
separate  trial  of  his  co-defendant,  though  not  admissible  to  show 
guilt  in  the  present  case. 

(a.)  The  evidence  having  been  admissible  for  the  purpose  of  im- 
peachment, and  there  being  no  complaint  as  to  the  charge  con- 
cerning the  effect  which  it  should  have,  this  court  will  preeome 
that  the  instructions  were  proper,  and  that  the  jury  attached  the 
proper  i mportance  to  the  testimony.  If  the  defendant  was  injnred, 
it  was  the  result  of  his  own  act. 

3.  The  evidence  sustains  the  verdict ;  the  newly  discovered  evidence 
was  merely  cumulative  or  impeaching,  and  a  new  trial  is  unnec- 
essary. 

Judgment  affirmed. 

October  2, 1888. 


Hall,  Justice, 
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Rdd  m.  The  State  of  Georgia ;  Camp  et  al.  vs.  Coebfane  el  al. 

Keid  v8.  The  State  of  Georgia. 

1.  On  the  issae  of  assault  and  battery,  abusive  language,  without 
more,  will  not  be  a  valid  legal  defence  to  battery  with  a  rock. 

2.  If  the  person  who  used  the  opprobrious  words  had  a  knife  in  his 
hand,  but  did  not  advance  towards  defendant,  or  offer  to  strike  or 
cnt  or  stab  with  the  knife,  such  conduct  will  not  justify  a  battery 
with  a  rock. 

3.  If  one  makes  use  of  opprobrious  epithets,  and  another  replies  with 
other  opprobrious  words,  the  former  will  not  be  justified  in  strik- 
ing the  latter  for  the  use'  of  language  provoked  by  his  own  similar 
language. 

4.  The  use  of  opprobrious  words  may  or  may  not  justify  a  battery, 
according  to  the  nature  and  extent  of  it;  and  abusive  language 
will  not  justify  a  battery  which  is  excessive  and  disproportioned 
to  the  language  used, — all  of  which  the  jury  should  determine. 

5.  The  evidence  was  conflicting,  but  supported  the  verdict. 
Judgment  affirmed. 

November  6, 1883. 

Jackson,  Chief  Justice. 


Camp  et  al.  vs,  Cochrane  et  al. 

1.  The  verdict  was  contrary  to  evidence.  Plaintiff  showed  no  posses- 
sion of  the  strip  of  land  in  controversy ,  under  colorvOf  title  or  other- 
wise. The  defendant  showed  actual  possession  under  fence  for 
more  than  seven  years,  under  written  color  of  title,  and  claim  of 
right  to  the  posgeasio  pedU. 

2.  Acquiescence  for  seven  years,  by  acts  or  declarations  of  adjoining 
land-owners,  will  establish  a  dividing  line ;  and  where  actual  pos- 
session has  been  had,  under  a  claim  of  right,  for  more  than  seven 
yeais,  such  claim  shall  be  respected,  and  the  lines  so  marked  by 
processioners  as  not  to  interfere  with  such  possession.  Code, 
^§2388,  2389. 

(a.)  In  the  present  case,  processioners  marking  a  line  and  the  court 
and  jury  trying  an  ejectment  case,  having  failed  to  respect  a  line  so 
established,  the  verdict  is  set  aside. 
Judgment  reversed. 

September  11, 1883. 

Jackson,  Chief  Justice. 
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Balder  d  al„  adminietraton,  ts«.  Nicbolls;  Day  vs.  Case  «<  a<-;  etc. 

Baker  et  aL^  administrators,  vs.  Nicholls. 

After  verdict,  a  motion  for  new  trial  was  made.  The  brief  of  evi- 
dence did  not  set  out  copies  of  the  documentary  evidence,  con- 
sisting of  deeds,  notes,  etc.,  but  gave  an  abbreviated  statement  of 
them,  containing  names,  dates,  amounts,  etc.  There  was  no  agree- 
ment of  counsel  as  to  the  brief  of  evidence,  but  it  was  approved 
by  the  presiding  judge.  The  error  assigned  in  the  bill  of  excep- 
tions was  the  overruling  of  the  motion : 

Heldf  that  the  writ  of  error  must  be  dismissed,  on  motion.  Unless 
abbreviated  by  agreement,  a  brief  of  the  oral  and  copy  of  the  writ- 
ten testimony  must  be  before  this  court,  in  the  bill  of  exceptions, 
or  properly  exhibited  thereto  and  identified,  or  in  the  brief  of  evi- 
dence accompanying  a  motion  for  new  trial,  and  referred  to  in  the 
bill  of  exceptions. 
Writ  of  error  dismissed. 
January  10,  1884. 


Day  v8.  Case  et  al. 

Where  there  was  no  evidence  tending  to  show  that  a  grant  was 
spurioti-*  or  forced,  it  was  error  to  submit  that  question  to  the  jury, 
althoii^  I  -  iiiudei  for  defendant  argued  the  point.    26  Ga,,  56. 
Judgment  reversed. 
November  20, 1H8J. 

Hall,  Justice. 


McMillan  et  ah  vs.  Davis. 

Where  no  motion  for  a  new  trial  is  ma^le,  and  a  case  is  brought  to 
this  court  by  direct  exception,  a  brief  of  the  oral  and  a  copy  of  the 
written  testimony  should  be  embodied  in  the  bill  of  exceptions,  or 
exhibited  thereto  and  properly  identified.  It  is  not  sufllcient  tc 
state  in  the  bill  of  exceptions  that  certain  deeds  were  introduced 
in  evidence,  giving  the  names  of  the  grantors  and  grantees,  dates, 
and  attesting  witnesses,  and  stating  that  the  deeds  covered  the 
premises  in  dispute.  It  is  a  copy,  not  an  abbreviation  of  the  writ- 
ten evidence  which  the  rule  of  court  requires ;  and  a  plaintiff  in 
error  cannot,  by  an  ex  paru  abbreviation,  claim  a  compliance  with 
the  law.  Rule  10  of  Supreme  Court,  (Oode,  1882,  p.  1367) ;  41  (?a., 
420 ;  64  i^.,  668 ;  61  Ih.y  492, 495 ;  63  26.,  345 ;  58  K.,  439. 
Writ  of  error  dismissed. 
September  29, 1889, 
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ACCEPTANCE.    See  Negotiable  InMtrumerUs,  1,  2. 

ACTIONS. 

1.  Betting  on  horse  race,  money  lost  recovered,  though  bet 
through  another,  who  winner  believed  was  owner.  Doyle 
vs.  Mclniyre,  673. 

See  Negotiable  InstrumentMj  1,  3 ;  CorUractSf  2-3 ;  EBtates,  4 ; 
Corporations,  14;  Torts,  5. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Citation  to  settle  is  all  pleadings  necessary.    BranUey,  adm^x, 

vs.  Oreer,  gdn.,  11. 

2.  Citation  to  account,  equivalent  to  bill  in  equity.    Ibid, 

3.  Judgment  making  administrator  party  to  judgment  against 

deceased,  binds  him,  and  is  prima  facie  evidence  against 
sureties.    Bennett,  ord^y,  vs,  Oraham,  admW,  et  al.,  211. 

4.  Sureties  not  bound  to  pay  debt  adjudicated  not  to  exist  against 

estate.    Ibid, 

5.  Indemnify  attorneys  in  paying  over  collection,  individual  con- 

tract of  administrator  binding.  Clarke  vs.  Alexander  ds 
Wright,  600. 

6.  Fees,  administrator  may  contract  to  pay,  for  counsel  for  estate. 

LiUy,  admW,  vs.  Griffin,  535. 

7.  Fees,  administrator  cannot  bind  estate  for,  where  sued  to  re- 

cover or  secure  trust  in  his  hands.     Jbid. 

8.  Returns  admissible  to  show  disposition  of  fund.    Ibid, 

9.  Guardian  ad  Uiem  lot  minor  legatees,  executor  appointed,  on 

application  to  sell  because  impossible  to  carry  out  will,  not 
make  decree  invalid.  Sharp,  adm*r,  et  al.  vs.  Findley  et  al., 
664. 

10.  Sale  not  stopped,  after  order  gmnted,  unless  for  special  reason. 

Bailey  vs,  Ross,  adm'r,  et  al,,  771. 

11.  Clerk  of  superior  court  being  administrator  without  bond,  no 

ground  for  injunction,    Ibid^ 
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12.  Commissions  as  administrator  of  one  estate  not  recovered  oat 

of  another.    Ibid, 

13.  Surviving  partner,  soit  against  not  brought  in  four  years,  dis- 

charges adminisirator  of  deceased.  McNaught  ds  Co.  v§.  Bob- 

tick,  adrnW,  782. 

14.  De  son  tort  insolvent,  set-off  of  debt  of  estate  against  individ- 

ual claim.    Harwood  v8,  Andrews,  784. 

See  Inheritance, 

ADVANCEMENTS. 

1.  Intestacy,  advancements  only  accounted  for  in  cases  of.    Huy- 

gine  V9,  Huggins,  exW,  et  al.,  66. 

2.  Gift  changed  to  advancement  by  consent.     Wallace,  adm*r,  et 

al.  V8,  Owen  et  aL,  544. 

3.  Charged  on  book,  afterwards  destroyed,  with  statement  that  he 

did  not  wish  children  to  account,  ccmsidered  by  jury.    Ibid. 

4.  Acceptance  necessary  to  make  advancement    Ibid, 

5.  Statements  of  father  that  he  did  not  wish  children  to  account, 

and  that  he  would  tear  up  memorandum,  admissible.    IM, 

» 

ALBANY. 

1.  Tax  railroad  property,  no  power  to.    City  of  Albany  et  a!,  vs. 
Sav.,  Fla.  &  W.  Rwy.,  158. 

ALLEGATA  AND  PROBATA.    See  Charge  of  Court,  12;  Amend- 
ment, 8. 

ALLEYS.     See  Streets  and  Sidewalks. 

AMENDMENT. 

1.  Records,  judgments  and  processes,  power  of  court  to  amend. 

Brady,  gdn.,  vs.  Brady,  71. 

2.  Illegality,  new  grounds  not  added,  unless  unknown  before. 

Inman,  admW,  vs.  Miller,  Jr.,  293. 

3.  Illegality  amended  by  perfecting  original  grounds.    Ibid. 

4.  Refusal  or  failure  to  renew  insurance,  count  for,  not  added  to 

suit  on  parol  renewal.    Roberts  vs.  (hrmania  F.  InM.  Co.  et 
al.,  478. 

5.  New  cause  of  action  or  misjoinder  of  causes,   amendment  not 

open  to  objection  in  this  case.    Rice,  svng  ptnr.,  vs.  Caudkt 
606. 

6.  Parties  added  by  amendment  in  equity.     Epping  vt,  Aikent 

682. 
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7.  Bill  of  exceptions  amended  by  adding  plaintiffs  in  error  from 

record.    Ibid, ;  Sharp,  adm'r,  et  aU  v$.  FindUjf  et  al.,  654. 

8.  AlUgaia  And.  probata,  amendment  in  setting  out  telegram,  so 

as  to  make  correspond,  proper.      WeBtern  Union  Teh  Co.  v$, 
Shotter,  760. 

9.  Bill  of  exceptions  amended  by  adding  defendants  in  error  from 

record ;  bat  most  be  served.    Cameron,  adm'r,  r«.  Bheppard 
et  al.f  781. 
10.  Did  not  materially  alter  bill  against  trader  in  this  case.  Coate$ 
&  Co.  vi.  Allen  et  al.,  787. 

AMICUS  CURI.E.     See  Practice  in  Supreme  Court,  10. 

ARBITRATION  AND  AWARD, 

1.  Submission  construed  to  only  cover  questions  who  shall  take 

crops,  and  what  pay  for  them.    Pike  V8.  Stallings,  860. 

2.  Award  sufficiently  certain  in  this  case.    Und. 

3.  Appearance  at  arbitration  waives  notice  and  similar  points. 

Ibid. 

4.  Appearance  of  wife  by  husband  as  agent,  sufficient.    Ibid. 

5.  Estop  from  attacking  irregularities,  receipt  of  what  was  awarded 

will.    Ibid. 

ASSAULT  AND  BATTERY.    See  Criminal  Law,  50,  53. 

ASSIGNMENTS. 

1.  Chose  in  action  assigned,  other  than  notes,  etc.,  is  subject  to 

equities  at  transfer,  and  subsequently,  unless  notice  be  given. 
Clay  V8.  Banks  et  a/.,  363. 

2.  Mortgage  assigned  to  person  bound  to  pay,  is  extinguished. 

Ibid. 

3.  Same:  assignment  by  party  bound  to  pay  conveys  nothing. 

Ibid. 

4.  Assignees  of  bank,  allegation  surplusage,  in  suit  on  negotiable 

note  by  holders.    Nutting  vb.  Hill  et  al.,  assignees,  557. 

5.  Set-off  against  assignees,  in  order  to  use  claim  against  bank  as, 

should  allege  notice.    Ibid. 

ATTACHMENT. 

1.  Removed  to  United  States  Court,  claim  also  removed.    Hoch- 

Btadter  Bros.  vs.  Harrison  et  al.,  21. 

2.  Equitable  attachment  by  injunction  and  receiver,  on  removal 

from  state  pending  bill.    Bpping  v$.  Aiken,  600. 
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3.  Claim  under  attaohment,  not  affected  by  judgment  sabseqaently 

rendered.     Cecil  d  Thrather  V8,  Qazan,  631. 

4.  Judgment  in  personam,  though  attachment  dismiBsed,  where 

service  had  or  notice  given.    Hendrix,  adm'r.,  v§.  Oawthom, 
742. 

5.  Service  acknowledged  by  attorney,  authority  presumed,  unless 

contrary  shown.    Ibid, 

6.  Bill  in  aid  of  attachment,  where  stock  fraudulently  transferred 

to  trust  estate  to  avoid  debts.    Lathrop  4b  Oo,  t».  MeBtameg  d 
HdUingmoorih  et  cU.,  815. 

7.  Grounds  of,  under  ^3297,  must  be  sworn  to  positively.     Brown 

A  Co,  vir.  Iff  tinman  Bros,  d  Co,,  859. 

ATTACHMENT  FOR  CONTEMPT. 

1.  After  rule  absolute  against  sheriff,  same  grounds  not  set  up 
against  attachment.    Mise,  sh^ff,  V8,  Blalock,  861. 

ATTORNEY  AND  CLIENT. 

1.  Advice  which  amounts  to  joining  in  misapplication  of  corporate 

property.    Simmons  vs.  Camp,  54. 

2.  Estoppel  by  such  advice.    Ibid, 

3.  Trustee  being  one  of  three  plaintiffs,  taking  entire  fee  from  trust 

is  a  diversion,  and  attorney  is  liable.    Bigham  vs,  GAeman, 
tmsUe,  176. 

4.  Absence  of  counsel  not  favored  as  ground  for  continuance. 

Poppellvs,  State,  276. 

5.  Fees  included  in  mortgage,  foreclosure  for.    IfeOatt  vs,  Walter, 

287. 

6.  Fees  allowed  sheriff's  attorney,  on  money  rule.    Ibid. 

7.  Demand  not  necessary  before  suit  for  collection  not  paid  over 

to  client.    Shepherd,  Hooper  d  Co,  w.  Oratifford,  «>,  458. 

8.  Demand  necessary  to  recover  twenty  per  cent  for  withholding 

payment.    Ibid. 

9.  Onus  of  accounting  for  collection  shown  is  on  attorney.    Ibid. 

10.  Payment  to  deceased  attorney  shown  by  debtor,  if  original  debt 

barred.    Ibid. 

11.  Remarks,  discretion  in  not  restricting.     Chreen  vs.  State,  487. 

12.  Rule  against  attorney,  party  furnishing  evidence  and  defendini? 

by  counsel  has  notice  of.    Clarke  vs,  Alexander  d  Wright,  SOO. 

13.  Indemnity,  contract  of,  given  to  attorneys  to  cause  them  to  pay 

over  money  collected ;  all  pud  except  small  amount  Buppoeed 
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enough  to  meet  another  claim ;  on  rule,  more  recovered ;  at- 
torneys may  recover  on  contract  '  Und, 

14.  Same:  mdemnity  contract  given  by adrnmistratorindividuallyy 

binding.    Ihid, 

15.  Fees,  administrator  may  contract  to  pay  for  representing  estate. 

LiUjf,  adm'r,  v$.  Oriffln,  536. 

16.  FeeSi  administrator  sued  to  secure  and  recover  trust,  not  bind 

estate  for.    Ibid, 

17.  Fees,  no  special  issue  made  as  to,  in  this  case.    Ibid. 

18.  Fees  not  allowed  out  of  fund  to  attorney  representing  fi.  fa,^ 

bringing  money  into  court  merely  by  levy  and  sale.    Mitch' 
ell  vi.  Atkim  d:  Co,  et  al.,  680. 

19.  Argument,  who  entitled  to  open  and  conclude     Raitaree  v». 

Marrow,  528;  Broach  v«.  Kelly,  698. 

20.  Authority  to  acknowledge  service  presumed,  unless  contrary 

shown.    Uendrix,  adm*r,  v»,  Cawth^>m,  742. 

21.  Acknowledging  service,  attorney  afterwards  becoming  admin- 

istrator of  defendant,  general  judgment  in  attachment  good. 
Ibid. 

22.  Solicitor  pro  tem.  of  county  court,  having  orders  for  fees,  may 

rule  sheriff  for  money  from  fines  and  forfeitures.     Miu,  sher- 
iff, fis.  Blaloek,  861. 

See  AUaehment,  7. 

AUDITOR. 

1.  Disqualified  from  awarding  costs  to,  judge  is  not  by  kinship. 

Brantley,  ctdni'x,  v$,  Qreer,  gdn.,  11. 

2.  Reference  to,  in  discretion  of  court.  LiUy,  admW^  v».  Oriffln,  535. 

3.  Report  of  auditor  pr/ma/o^M  correct.  Keaton^  ez*r,  etal.  vs.  Mayo, 

649. 

4.  Presumption  of  correctness  may  be  rebutted  by  evidence  re- 

ported by  auditor.    Ibid. 

5.  Presumption  rebutted  by  aliunde  testimony,  if  no  evidence  re- 

ported.   Ibid. 

AUGUSTA. 

1.  Justice  courts  have  jurisdiction  over  whole  city.     Thomas  vs, 
Lawton,  244. 

BAILMENTS. 

1.  Horse  hired,  damaged  negligently,  recovery.  Hawkins  vs,  Haynes, 
40. 
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2.  L06B  shown,  burden  on  bailee.    Ibid, 

BANKRUPTCY. 

1.  Exemption  in,  not  subject  to  levy.    Bradif,  gdn.,ti,  Bradffi  71. 

2.  Exclusive  jurisdiction  in  Federal  court.    Ibid. 

3.  Discharge  not  attacked  except  in  court  granting  it    Ibid. 

4.  Mortgage  foreclosure,  effect  of  bankruptcy  on.    Ibid. 

5.  Exemption,  family  have  no  interest  in.    Ibid, 

6.  Fiduciary  debt,  receipt  of  bonds  to  be  returned,  with  interest 

for  their  use,  is  not.    Orannis  w.  Cubbedge,  ffazlekunt  A  Ot-t 
582. 

7.  Fiduciary  debt,  executor,  auctioneer,  factor  or  commisaon 

merchant  failing  to  pay.    Ibid, 

8.  Not  presumed  involuntary  or  proceedings  irregular.    Wcodtoard 

et  al.  V9.  Bivins,  589. 

9.  Sale  of  homestead  by  assignee,  no  ejectment  to  recover,   i^*^ 
10.  Judgment  after  discharge  on  debt  provable  in  bankrupted; 

binds.    Smithy  adm'r,  vs.  Cook,  705. 

BANKS. 

1.  Negotiable  note  sued  on  by  holders,  allegation  that  they  were 

assignees  of  bank,  surplusage.    Nutting  va.  HUlH  al,^  a»^^t 
657. 

2.  Citizens'  Bank  of  Georgia  incorporated  by  acts  1870,  1872.  Vtid' 

3.  Deposit  account  purchased,  to  set-off  against  negotiable  note 

sued  by  holder  or  assignee,  must  allege  notice.    Ibid, 

BETTERMENTS.    See  Set-off,  7-9. 
BETTING.    See  AeUons,  1. 

BONA  FIDES.    See  Vendor  and  Purchaser,  2. 
BOND  FOR  TITLES.    See  Tide,  2,  4. 

BONDS.  See  Guardian  and  Ward,  1;  Administraiors  and  Exeeum, 
3,  4;  Munidpdl  Corporations,  10  (city  bands);  Principal  end 
Suretu,  4, 5. 

BOUNDARIES.    8ee  Deeds,!. 

BROKER.     See  Principal  and  Agent,  2,  7, 8. 
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BURDEN  OF  PROOF.    See  AOorney  and  Cliint,  9;  Jury  andJunun, 
9;  EMenee,  47. 

BURGLARY.    See  CrinUfuU  Law,  35,  38, 46. 

CASES  CITED.  See  Table  of  Oa»e»  Cited,  immediaUlyfoiUnnng  Index. 

CERTIORARI. 

1.  Final  jadgment  in  writing  off  interest,  where  a  qaestion  of  law. 
Carnu  ta,  Mdttox,  515. 

CHARGE  OF  COURT. 

1.  Knowledge  presumed  from  uttering  forged  paper  shortly  alter 

making,  charge  that,  is  not  expression  of  opinion.    Ba^for, 
oHoi  Ctark,  w.  8uUs,  164. 

2.  Bequest  covered  by  charge,  refusal  not  work  new  trial.     Big- 

ham  V8,  Coleman,  trustee,  176/  HMridge  vc.  CtMedge,  254/  iic- 
Lain  va.  State,  279/  Central  R.  B.  w.  DeBraiy,  406. 

3.  Request  inapplicable,  though  good  law,  refused.    Ibid, 

4.  Impeachment,  law  of  charged,  proper'  to  refuse  to  charge  that 

jury  should  be  governed  by  evidence,  not  by  statements  of 
counsel.    Bighorn  vs.  Coleman,  irtutee,  176. 

5.  Error,  but  not  hurting,  no  reversal.   Cincinnati  A  Oa.  R.  R,  «•. 

Mim»  ei  al.,  240. 

6.  Charge  as  a  whole  correct.     Central  R.  R.  v$.  DeBray,  406. 

7.  Not  based  on  evidence,  not  given.    Bif>.,  Fla.  A  IF.  Rtey.  w. 

Stewart,  497 ;  Day  m.  Caee  et  al.,  866. 

8.  Inaccuracies  do  not  necessitate  new  trial.    Johneon  m.  Latimer, 

470. 

9.  Presumption  in  favor  of  charge,  if  not  sent  up.    Ibid, ;  Benion 

u.  Henley,  619 ;  McQruder  et  al.  iw.  State,  864. 

10.  Payment  being  real  issue,  request  to  charge  that  transfer  was 

issue,  properly  refused.     WUkinaon  A  WHeon  m.  Thigpen,  497. 

11.  In  writing  requested,  telling  jury  so,  not  require  new  trial.    WU- 

eon  A  Bro.  m.  White,  506. 

12.  Allegata,  charge  should  not  hold  case  strictly  to,  where  evidence 

let  in  without  objection.    Se<fnbU.    Sav,,  Fla,  A  W.  Rwy,  vb. 
Barber,  6U. 

13.  Opinion  expressed  as  to  facts,  new  trial  properly  granted.    Ibid. 

14.  Charge  as  a  whole  erroneous.    Hawk  vs,  Leverett  et  al.,  675. 

CHARTER.    See  CoTpoTaOone, 
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CHOSE  IN  ACTION.    See  AsaignmenU,  1 ;  Mortgage,  6,  7. 

CLAIMS.' 

1.  Not  removable  to  United  States  court.    HorJittidter  Brat.  w. 

Harriaonetal,,  21. 

2.  Removable,  where  claim  interposed  to  attachment,  and  latter 

removed.    Ibidm 

3.  Attachment,  claim  under,  not  affected  by  subsequent  judgment. 

CecU  db  T7ira8htr  vs.  Oaz<iv,  631. 

See  Judgments,  3. 

CODE. 

1^  Adoption  by  constitution  of  1868  did  not  adopt  errors.    CUy  of 
Atlanta  el  al.  vs.  Gate  City  Gas  Light  Co.,  106. 

2.  ^3o63  repeals  ^3362,  where  conflicting.    Parker  vti.  StinU^^ugh  et 

al.,  736. 

3.  Error  in  marginal  reference.    Itdd. 
COLLATERAL  SECURITY.    See  Corporations,  14-19. 

COMITY  OF  STATES. 

1.  Separate  estate  in  Georgia,  not  become  statutory  trust  estate 

in  Alabama,  on  removal.     Grole  et  at.,  gdns.,  vs,  Bice,adm*r, 
etal.,  231. 

2.  What  necessary  to  bring  property  within  statutory  system. 

llrid. 

3.  Law  of  domicile  controls  as  to  personalty.    Il>id, 

4.  Rights  fixed  by  law  of  state  where  married ;  removal  affects 

subsequent  acquisitions  only.    llnd. 

6.  Citizen  of  Alabama  has  same  lien  for  materials  furnished  here 
as  citizen  of  Greorgia.    Thurtnan,  admW,  vs.  Kyle,  628. 

CONSIDERATION.    See   ChniraeU,  1,8,  23;  Fertilizers,  2;  Froms- 
aory  Notes,  1,  2,  4. 

CONSTITUTIONAL  LAW. 

1.  Charter  granted  before  1877  not  affected  bv  new  constitution, 

though  no  organization  till  after.    CUy  qf  Atlanta  etai.9i. 
Gate  City  Gas  Light  Co.,  106. 

2.  Code,  adoption  of  by  constitution  of  1868,  did  not  adopt  errais. 

Ihtd. 

3.  Votes  to  be  cast  in  district  of  residence,  constitutional.  Df/i^^t 

ord^y^  vs*  Pope,  206.  ^ 
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4.  Title  of  act,  what  sufficient  to  cover  body.    HaweU  m .  iSltoftf,  224. 

5.  Title  to  prohibit  sale  of  liquors  in  certain  limits,  what  included 

under.    Ibid, 

6.  Subject-matter,  only  one  proper,    ibid. 

7.  Same:  liquor  prohibited,  act  nlay  declare  what  is  included. 

im. 

8.  Local  prohibition  in  different  plades,  ill  same  act,  valid.    Ibid, 

9.  Practice  of  departments  of  government  considered.    Ibid, 

10*  Plain  and  obvious,  unconstitutionality  of  act  must  be.    Ibid, 

11«  Private  ways  only  granted  on  necessity^  on  just  compensation. 
Board  CkmmWs  Bibb  Co,  ei  al,  m.  Harris,  250* 

12.  Judgment  on  tort  is  not  contract  which  may  not  be  impaired ; 

aUter,  if  on  contract.     McAfee  ei  a/,  ve,  Covington  ei  aL,  272. 

13.  Convict  leases,  act  allowing,  constitutional.    Geo,Pien,  Co8,,eie,f 

m,  Kehns,  prin,  keeper ^  et  aZ.,  301. 

14.  Convicts  turned  over  to  M.  <&  N.  G.  R.  R.,  resolution  requiring^ 

unconstitutional.    Ibid, 

15.  Vested  right  to  labor  of  convicts,  lessees  have.    Ibid, 

16.  Repeals  by  implication,  do  they  exist,  under  constitution  of 

1877 r    Quxre?    Central  R.  B.  vs.  Hamilton,  461. 

17.  Local  act,  where  general  act  exists,  prohibited.     County  of 

Dougherty  et  al,  vs,  Boyt  et  cd,,  484. 

18.  Same :  counties  and  towns,  election  as  to  creating  debt,  how 

held.    Ibid, 

19.  Same :  reviving  dead  local  act  is  same  as  passing  new  one.    Ibid 

20.  School  teachers,  mode  of  payment  not  to  apply  in  county,  upon 

recommendation  o!  grand  jury,  not  unconstitutional.    Mur- 
phey  vs.  Educational  Board,  etc.,  856. 

21.  Proviso  that  act  shall  not  operate  in  county,  on  recommenda- 

tion of  grand  jury,  not  void,  as  repugnant  to  body  of  act 
Ibid. 

22.  School  fund  appropriated  to  general  support  of  common  schools 

by  constitution  of  1877.    Semble.    Ibid 

CONTINTJANOE. 

1.  To  obtain  testimony,  when  proper.    Sav.,  Fla,  d  W»  Bwy.  vs^ 

Morton  et  al,,  24. 

2.  Absence  of  counsel,  as  ground,  not  favored*    P&ppeU  vs.  titate, 

276. 

3.  Witnesses   and  counsel   absent,  when   continuance  proper* 

Iknoda  vs.  State,  481. 

V  71*56 
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CONTRACTS. 

1 .  Consideration  to  suppress  prosecution,  bad ;  aliUr,  to  secure 

money  collected.     Wheaton  vs.  Andey,  35. 

2.  Torts  and  contracts,  suit  on  compared.    S.  W,  R,  R.  m.  Thorn- 

ton,  61. 

3.  Election,  to  sue  on  tort  or  contract.    Ibid. 

4.  Judgment  on  tort  is  not  contract  which  cannot  be  impaired. 

McAfee  et  al.  m.  C<mngion  et  al.,  272. 

5.  Judgment  on  contract  is  aliter.    Ibid. 

6.  Convict  leases  valid  and  binding.     Oeo.  Pen.Chi.,  etc.,  f».  Ndms^ 

prin.  keeper f  et  al.,  301. 

7.  Forfeit  for  non-payment  of  ground  rent,  re-entry  and  sale,  equi- 

table right  of  first  granted  to  excess  of  proceeds  above  debt. 
Laurenc-e  etcU.  vs.  Mayor,  etc.,  of  8av,  et  al.,  392. 

8.  ''Futures,''  contract  for  are  gaming  contracts.     (Mnninffham 

vs.  NaVl  B'k  of  Aug.,  400. 

9.  "Future''  contracts  void  in  hands  of  bona  fide  holder.    Ibid. 

10.  New  contract,  receiving  note  under  contract  to  remit,  and 
placing  same  to  "credit,"  is  not.  HcUl's  S.  F.  CoUan  Oin  Cb. 
vs.  Black,  assignee,  et  al.,  450. 

1>.  Demand  made  for  more  freight  than  agreed  on,  purchaser  could 
repudiate  contract  of  purchase.    Johnson  vs.  Latimer,  470. 

12.  Parol  renewal  of  insurance  void.    Roberts  vs.  Oermania  F.  Ins. 

Co.  etal,  478. 

13.  Indemnify  attorneys  in  paying  over  collection  to  administrator, 

contract  to,  recovery  liad  on,  when.     Clarke  vs.  Alexander  <§ 
WHg?it,  500. 

14.  Same :  individual  contract  of  administrator  binding.     Ibid. 

15.  Damages  for  breach,  only   what  is  natural  m  usual  coarse  of 

things  recovered.     Geo.  R.  R,  vs.  Harden,  518. 

16.  Fiduciary  debt,  receipt  of  bonds,  to  be  returned  with  interest 

for  use,  does  not  create.  Orannis  etal.  vs.  Cubbedge,  Hazlehurti 
d  Co.,  582. 

17.  Damages  for  breack  of  contract  to  give  agent  exclusive  terri- 

tory to  sell.     Rice,  svng.  ptnr.,  vs.  Oaudle,  606. 

18.  Place  of  execution  controls  as  to  construction  and  remedies. 

Thui^tian,  adm*r,  vs.  Kyle,  628. 

19.  Gambling,  money  lost  recovered,  though  bet  through  mnother. 

Doyle  vs.  Mclntyre,  673. 

20.  Partnership,  contract  construed  to  create.    Epping  et.  Aiktn, 

682. 
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21.  Gonsideratioil  for  conveyance,  blaster  losing  eyes  in  serrice  of 

lessee  of  owner  of  rock-quarry,  settlement  of  is.     OrvMeUa  d8. 
Pugh,  745. 

22.  Injured  blaster  given  house  by  owner  of  quarry,  and  after  seven 

years  dispossessed,  is  tort.    Ibid. 

23.  Parol  contract  to  convey  land,  specific  performance  not  decreed, 

except  when.    Beali  el  al,,  exrs^  vs.  Clark  et  ai.,  818. 

24.  To  convey  land  on  payment  to  be  made  from  profits  of  same, 

not  binding.    Ibid, 

25.  Sale,  contract  of  rescinded,  and  suit  brought  for  amount  paid, 

hire  of  property  set-off".     WiUon  vn.  Burks,  862. 

See  Debtor  and  Oredilor,  2. 

CONVICTS.     See  Penitentiary. 

CORPORATIONS. 

1.  Misapplication  of  assets  by  corporator,  who  is  surety  on  com- 

pany's note,  prevents  recovering  contribution  from  co-surety. 
Simmons  va.  Camp,  54. 

2.  Misapplication,  co-surety  joining  in,  liable  to  contribute.    lbid{ 

3.  Charter  presumed  accepted,  after  being  applied  for.     City  of 

Atlanta  et  al.  vs.  Gate  City  Gfis  Light  Co.,  100. 

4.  Charter,  forfeiture  of  for  non-user,  under  Code,  §1676,  not  ap- 

ply to  legislative  grants.    Ibid. 

5.  BUsuser  or  non-user  of  charter  not  set  up  collaterally  as  forfeit- 

ing.   Ibid. 

6.  Charter  granted  under  constitution  of  1868,  failure  to  organize 

until  after  1877  not  make  new  charter  under  new  constitution 
nece.ssary.    Ibid. 

7.  Gas  company,  right  granted  to  use  streets  without  consent  of 

city.    Ibid. 

8.  Delegate  power  to  amend  charter,  can  legislature  ?    QucBref 

Ibid. 

9.  Foreign,  residence  of  agent  not  give  jurisdiction  to  garnish. 

Schmidlapp  vs.  LaOonfiarice  In^.  Co.  et  al.,  246. 

10.  Convicts,  lessees  of,  called  corporations,  state  not  take  advan- 

tage of  fact ;  nor  railroad  claiming  under  state.     Geo.  Pen. 
Cos.,  etc.,  vs.  Nelms,  prin.  keeper,  etal.,  301. 

11.  i^t^  fii^  corporation,  plea  not  lie  to  suit  on  negotiable  note  by 

holders,  though  alleging  them  to  be  assignees  of  bank.  Nut- 
ting  vs.  HiU  et  al.,  assignees t  557. 

12.  Citizens'  Bank  of  Georgia  incorporated  by  acts  of  1870  and 

1872.    Ibid. 
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13.  Charter  rights  to  condemn  private  property  strictly  construed. 

Ala.  Great  80,  R.  B.  m.  Gilbert,  691. 

14.  Stock  beyond  charter  limit  issued  and  placed  as  collateral  by 

directors,  action  of  deceit  lies  against  them.    Nat.  Ex.  B*k. 
V8.  Sibley  et  at.,  726. 

15.  Stock  held  ai  collateral,  holder  not  member  of  company.    Bnd, 

16.  Stocky  illegal  issue  of ,  whether  corporation  or  directors  liable, 

not  decided.    Ibid, 

17.  Stock  hypothecated  illegal,  lachM  in  discovering  not  inferred 

from  lapse  of  time  within  statute  of  limitations.    Ibid* 

!&•  Stock  hypothecated  illegal,  dealings  with  company  not  estop 
from  suing  directors  for  deceit.    Ibid, 

19.  Corporate  existence  not  in  question,  under  action  of  deceit 

against  directors  for  hypothecating  illegal  stock.    Ibid, 

20.  Corporate  existence  may  be  called  in  question  by  party  not  a 

member.    Ibid, 

21.  Fraud  inducing  purchase  of  stock,  relief  in  equity.    City  Bank 

of  Macon  et  al,  m.  BartUtt  et  ah,  798. 

22.  Stockholder  induced  to  take  stock  by  fraud,  cannot  avoid  con- 

tract if  he  derived  benefit  or  acted  as  stock-holder  after  notice. 
Ibid. 

23.  Fraudulent  transfer  of  stock  to  trust  estate  to  avoid  debts,  bill 

in  aid  of  attachment  proper.    LcUhrop  d  Co,  «g.  MeBumey  <ft 
HoUingiworth  et  aZ.,  815. 

See  Munioipdl  Oorporationi, 

COSTS.    See  Auditor  1 ;  Praetiee  in  Supreme  Court  24 ;  Municipal  Cbr- 
poraUons,  13, 14. 

COUNTY  MATTERS. 

1.  Indebtedness,  election  to  create,  how  held.     CburUy  of  Dougkr 

erty  et  al,  vs,  Boyt  et  al,,  484. 

2.  Claims  against  county  presented  in  writing  in  twelve  months, 

must  be.    Powell  m.  County  of  Mueeogee,  587;  Murphey  w. 
Educational  Board,  etc,  856. 

3.  Conversations  with  members  of  board  not  sufficient.    Bnd. 

See  Tax  4;  Fen/eee;  Boadi  and  Bridges. 

CRIMINAL  LAW. 

1.  Indictment,  irregularity  in,  waived,  cannqt  object  to  testimony 
under.    Thomae  p$.  Stole,  44. 

i,  Venuoi  what  allegation  of  sufflcient.    JM, 
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3.  Indictment,  what  allegation  of  mnrder  Bofficient.    Ibid, 

4.  Indictment  fomid  at  illegal  term,  not  ground  for  demurrer. 

MeBae  «8.  8UUe,  96. 

5.  Indictment,  what  sufficiently  technical.    Ibid. 

6.  Mob,  sayings  and  acts  admissible.    Ibid. 

7.  Escape,  offer  of  money  to  allow,  admissible.    Ibid, 

8.  Robbery,  threat  to  prosecute,  except  for  unnatural  crime,  not 

constitute  force.    Bttsiep  vs.  State,  100. 

9.  Bobbery,  force  accompanying  threats  constitutes.    Ibid, 

10.  Case  weakened  by  character  of  testimony.    Mitchdl  vs,  8kUe^ 

128. 

11.  Dying  declarations,  what  necessary  to  their  admission.    Ibid,; 

MeLain  va.  Slate,  279. 

12.  Dying  declarations  prima  fade  admissible,  character  of  utter- 

ances left  to  jury.    Ibid, 

13.  Messages  purporting  to  come  from  defendant  to  deceased  by 

messengers,  inadmissible.    Ibid. 

14.  Conversations  in  defendant's  absence  and  with  no  notice  to 

him,  inadmissible.    Ibid. 

15.  Concocted  statement  in  advance  inadmissible  for  party  making 

them ;  aiiter  against  him.    Ibid. 

16.  Bee  gestae,  sayings  of  wounded  person  while  being  carried  off. 

Ibid. 

17.  Acts  and  threats  of  person  acting  in  concert  with  aggressor  ad- 

missible.   Ibid. 

18.  Reasonable  doubt  whether  defendant  acted  under  reasonable 

fear,  acquits.    Ibid. 

19.  Forgery,  evidence  sufficient  to  show.    Hagar,  alias  dark,  vs. 

State,  164. 

20.  BJrwriting  no  defence  to  forgery.    Ibid, 

21.  Uttering  forged  paper  shortly  after  made,  knowledge  presumed. 

Ibid. 
*22.  Prohibition  in  certain  localities  constitutional.    EdwsU  vs.  State, 
224. 

23.  Perjury,  fact  untrue,  but  believed  true,  not  guUty.    Thomas  vs. 

StaU,  252. 

24.  Indictment  for  perjury  insufficient  in  this  case.    Ibid. 

25.  Murder,  verdict  contrary  to  evidence.    Lee  vs.  State,  260. 

26.  Larceny  after  trust,  two  kinds  of.     Soule  vs.  State,  267. 
97,  I«aroeny  ^fter  trust,  venue  at  place  of  demand .    Ibid^ 
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28/  Larceny  after  trust,  railroad  ticket  with  conpons  to  be  lued  and 
balance  returned.    Ibid. 

29.  Statement  of  defendant,  weight  is  for  jury.     P^ppeU  ts.  8(aU, 

276. 

30.  Statement,  no  penalty  for  untruthfulness.    Ibid. 

31.  Cause  of  death,  witness  knowing  facts  may  state.    MeLain  m. 

8taU,  279. 

32.  Identity  of  deceased  as  charged  and  proved,  for  jury.    ("W. 

F.  S."  in  indictment,  "Freeman  S."  proved.)    Prid. 

33.  Murder,  sufficiently  shown.   Ibid. 

34.  Reasonable  fears,  doctrine  fully  given.    Ibid, 

35.  Burglary,  possession  of  goods  soon  after,  unaccounted  for,  suf- 

ficient to  convict.    Lundy  v(.  State,  360. 

30.  Trespass  and  larceny  not  of  same  genus;  evidence  showing 
^     larceny,  no  conviction  for  trespass.    Setay  vs.  SiaUf  361. 

37;  Seduction  case,  continuance  to  obtain  evidence,  when  proper. 
Dowda  vs.  State,  481. 

38.  Recommendation  to  mercy  in  burglary  case,  judge  not  boand 

to  regard ;  not  error  to  so  state.     Oreen  vs,  SkUe,  487. 

39.  Jury  dispersing,  leaving  written  verdict  with  foreman,  new 

trial,  unless  no  injury  shown.    Silf>ey  vs,  SUUe,  653. 

40.  Recognizance,  sureties  not  relieved  by  arrest  and  giving  bail 

for  another  offence.     West  ei  al.  vs.  Colquitt,  ffov'r,  559. 

41.  Same :  aliier,  if  principal  kept  in  jail.    Ibid. 

42.  Voting  after  paying  tax  to  constable  holding^,  fa.,  on  election 

day,  not  criminal.    Atutin,  Jr.,  vs.  State,  595. 

43.  Construed  strictly  penal  laws  are.    Ibid, 

44.  Intention  to  violate  law  wanting  in  this  case.    Ibid. 

45.  Recorder's  judgment  reversed  on  eerOorari,  judgment  against 

city  for  costs.     Mayor,  etc.,  of  Macon  v$.  Huge,  69% 

46.  Burglary,   oorpus  delicti  and  recent  possession  uirexplained 

makes  prima  fade  case.    McGruder  et  al,  vs.  State,  864. 

47.  Joint  trial  by  agreement,  each  defendant  reserving  rigbt  to 

testify,  each  impeached  as  if  trial  were  several.    Ibid. 

48.  Same :  indictment  for  larceny  and  plea  of  guilty  admissible  to 

impeach.    Ibid, 

49.  Limiting  effect  of  admissible  evidence  is  for  charge,   i^- 

50.  Assault  and  battery  with  rock,  abusire  language  will  not  war 

rant    RMvs.  State,  865. 

51.  Same :  knife  in  hand,  bat  no  effovt  to  use,  not  warrant  bittery 

with  rock.    Ibid, 
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52.  Assault  and  battery  not  jasttfied  by  words  provoked  by  like 

words.    Ibid. 

53.  Same :  abusive  language,  whether  justifying  battery,  is  for  jury. 

Ibid. 

DAMAGES. 

1.  $4,500.00  for  loss  of  leg.     W.  d:  A.  H.  R.  vs.  WUson,  22. 

2.  Horse  killed  by  hard  driving.    Hawkins  v».  Haynes,  40. 

3.  Diverting  water  course,  damages  for  each  day.     Qrahttm  m. 

DahUmega  OM  Mining  Go.  et  cU.,  296. 

4.  $4,700.00  for  loss  of  hand.     Oeniral  Bculroad  vs.  DeBray,  406. 

5.  Special  damages  not  found,  and  verdict  not  seeming  to  include, 

error  in  charging  as  to,  not  cause  new  trial.    Ibid. 

6.  Contributory  negligence,  effect  in  diminishing  verdict  against 

railroad.  Sav,,  Fla.  d  W.  Rwy,  ts.  StevHnrt,  427/  Central  R.  R. 
vs.  Hamilton,  461.  • 

7.  Sub-contractor's  negligence,  when  damages  recovered  against 

principal  contractor.     Wilson  A  Bro.  vs.  WhiUf  606. 

8.  Obstructions  on  sidewalk  causing  personal  injury,  want  of 

means  and  necessity  to  sell  house  shown,  in  fixing  general 
damages.    Ibid, 

9.  Breach  of  contract,  natui^l  damages  in  usual  course  of  things 

only  recoverable.    Oeo.  R.  R.  vs,  Hayden,  518. 

10.  Special  damages  to  theatrical  business,  unknown  to  road  when 

contract  made,  not  recoverable.    Ibid, 

11 .  Measure  of,  for  breach  of  contract  to  give  agent  exclusive  right 

to  sell  in  territory,  is  profits  lost.    Rice,  svng.  ptn^,,  vs,  Cau- 
dU,  605. 

12.  Damnum  absque  injuria  not  apply,  where  right  of  party  has  been 

invaded.    Nat.  Ex.  Bk,  vs.  Sibley  e(  al.,  726. 

13.  Nominal  damages  for  invasion  of  right,  where  no  actual  dam- 

ages shown.    Ibid, 

14.  Injured  blaster  given  a  house  in  compensation,  and  after  seven 

years  disposHessed,  damages  recovered.     OrusseUe  vs.  Pugh, 
744. 

* 

15.  Telegram  naming  price  too  low,  accepted,  measure  of  damt^es 

against  company  is  difference  between  price  named  and  mar- 
ket price.     Western  Union  Tel.  Co.  vs.  Shatter,  760. 

See  Municipal  Corporations,  9 ;  Railroads. 

DEBTOR  AND  CREDITOR. 

1.  Appropriation  of  payments,    intention   of  parties   controls. 
Pritchardvs.  Qnner  dt  Co.,  18. 
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2.  Appropriationy  agreement  which  amounted  to.    Ibid. 

3.  Appropriation  of  payments,  right  of  in  debtor;  if  not  donei 

creditor  may  appropriate.      0re9r,  admW^  m.   Burnam,  31. 

4.  Mutual  accounts,  limitations  not  bar  till  last  item  barred. 

Flournoy  A  Bpping  m.  Wooten,  ex'r,  ei  al.,  168. 

6.  Account  charged  in  name  of  one  person,  alleged  for  convenience 
of  another,  who  is  real  debtor,  question  is  for  jury,    tbid, 

6.  Payment,  sending  note  for  balance  and  placing  same '  'to  credit," 

is  not.  HalTs  8.  F,  Cotton  Oin  Oo,va,  BUick,  a8ngrue,ei  a/., 450. 

7.  Payment  of  existing  debt,  whether  giving  note  is,  depends  oo 

intention  of  parties.    Ibid, 

8.  Partner  selling  to  firm  is  entitled  to  pay  before  any  profits  for 

division.    Keaion,  fxV,  ti  al,  r«.  J/ayo,  649. 

9.  Rights  of  creditors  to  be  favored  by  courts.    Laikr&p  A  Co.  fit. 

McBumey  A  HMngaworth  et  a/.,  815. 

See  NegoiicMe  Instrvmenfi ;  J»8ignments ;    Prcmiuory  N<Aa\ 
InjuTution  and  Reeeiter,  12. 

DECEIT.    See  CorporaiionB,  14,  J9. 
DECREE.    See  Bquity,  2. 

DEEDS. 

1.  Alley,  deed  bounded  by,  when  closed,  reverts  to  abuttitig 

owners.     OineinnaU  d:  Ga.  R.  JL  ««.  Mims  et  al.,  240. 

2.  Form,  none  prescribed.    Bdl  iw.  MeDuffie,  264. 
8.  Purport  to  convey  land,  paper  must.    Ibid. 

4,  Deed  or  bond  for  title,  paper  construed.    Ibid, 

5*  Metes  and  bounds  control,  whether  amount  is  more  or  less. 
BenUm  v§.  Hartley,  619. 

6.  Construed  to  convey  fee  simple  title  in  this  case.    Ellis  v$,  Hun- 

nicutt  et  al,,  637. 

7.  Reform  individual  deed,  so  as  to  bind  eestuis  que  tnut  receiviog 

no  benefit,  equity  will  not.    Ibid. 

8.  Line  established  by  acquiescence  for  seven  years.    Camp^^* 

«».  Cochrane  et  al,,  865. 

Qee  Hfuband  and  Wife,  15. 

DEMAND.    See  Landlord  and  Tenant,  2, 3 ;  Criminal  Law,  27 ;  AUcr^ 
ney  ar^  Client ^  8;  County  Matters,  2. 

DEMIJREEH.    See  Criminal  Law,  4;  EquUy,  18. 
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DOCKET.    See  JudgmenU^  IS. 

DYING  DECLARATIONS.    See  Oritninal  Law,  11, 12. 

EDUCATION.    See  (hMMutUmal  Law,  20,  22. 

BJEOTMENT. 

1.  Homeetead  sold,  ejectment  not  lie  for*     Woodward  et  al.  «s« 

Bkint,  589. 

2.  Variance  between  description  in  declaration  and  in  deed  in  ab* 

stract  of  title,  none  in  this  case.    Benton  «a.  Hordey,  619. 

8.  "Along"  a  Une  defined.    Ibid. 

4.  Judgment  in)  conclnaive  as  to  title,  unless  less  than  fee  foUnd 
Parhor  iw.  Sianibaugh  et  at.,  735. 

6*  Improvements,  equitable  plea  setting  up,  general  allegations 
not  sufficient.     OowU  iw.  Hartman,  810. 

6.  Improvements  set  off  against  meone  profits,  latter  claim  aban« 

doned,  plea  falls.    Jbid, 

7.  Improvements,  whether  equitable  relief  granted,  on  proper  plea 

setting  up,  not  decided.    Md. 

ELECTION.    See  Fence;  Munieipal  Corporations,  10 ;  Tax^  8,  9. 

EMINENT  DOMAIN. 

.    1.  Power  must  be  clearly  conferred.    Board  Comm^re  Bibh  Oo.  et 
al.  t$.  Harris,  260.  ' 

2.  Power  inherent  in  legislature.    IM, 

See  BaUroads,  7,  8, 18—22. 

EQUITABLE  PLEADINGS.    See  Ejectment,  6. 

EQUITY. 

1.  Citation  to  administrator,  equivalent  to  bill.    BranUey,  adm'r, 

«f.  Qreor,  gdn,,  11. 

2.  Decree  on  same,  what  sufiicient.    Ihid, 

3.  Decree  different  from  that  sued  on,  inadmissible.    Forrester, 

adm'r,  vs.  Vason  et  ux.,  49. 

4.  Beference  incidentally  to  litigation  not  require  exhibit.    Gra- 

ham vs.  Dahlonega  Gold  Mining  Oo.  et  <U.,  296. . 

5.  Beference  to  voluminous  pleadings  in  same  court  without  ex- 

hibiting.   Tbid, 

6.  Multiplicity  of  actions  of  trespass,  equity  interposes  to  prevent. 

Ibid. 
V  71-67 
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7.  Trespass  destructive  of  freehold,  equity  grants  relief.   Ibid, 

8.  Multifariousness f  objection  not  favored.    Ibid. 

9.  Enjoin  trespasser  and  quiet  right  to  use  stream,  bill  against  all 

participating  in  or  procuring  wrong^  proper.    Jbid, 

10.  Forfeit  contract  for  non-payment  of  ground  rent,  after  re-entiy 

and  sale,  first  grantee  has  equitable  claim  for  excess  ol  pro- 
ceeds above  debt.  Laurence  el  al.  v9.  Mayor,  etc.,  of  Savan- 
nah etal,,S92. 

11.  Judgment  not  set  aside,  except  when.     Woodward  v$.  J>rom- 

goole,  523 ;  Smith  el  al.  v».  Phinizy  el  al.j  641.  (See  No.  20 
below.) 

12.  Landlord's  remedies  against  tenant,  no  interference  with,  ex- 

cept when.    RuffvB.  Markham,  555. 

13.  Election  of  legatees  to  take  property  instead   of  proceeds, 

equity  may  enforce.  Swann  el  al.  vs.  Oarrett  el  al.,  exeeutort, 
566. 

14.  Elect  for  infant  legatee  to  take  property,  equity  may.    Hid, 

(Jackson,  C.  J.,  dissenting.) 

16.  Homestead  sold,  jurisdiction  to  recover  in  equity.     Woodward 
et  al.  V9,  Bivins,  589. 

16.  Equitable  attachment  granted  by  injunction  and  receiver,  in 

case  of  removal  from  state  pending  bill.  Epping  V9.  Aiken, 
600. 

17.  Demurrer  because  of  common  law  remedy,  filed  at  first  term. 

Ibid. 

18.  Injunction  dissolved  by  bond,  after  six  years,  demurrer  and  mo- 

tion to  vacate  order,  not  allowed.    Ibid. 

19.  Reform  individual  deed,  so  as  to  bind  eeeiuii  que  trud  who  re- 

ceived no  benefit,  equity  will  not.  JSUie  ct.  HunnieuU  et  aL, 
637. 

20.  Judgment  not  opened,  if  any  Utchee  in  defending.  Smith  ei  oLvi. 

Phinwy  el  al.,  641.    (See  No.  1 1  above.) 

21.  Will,  impossible  to  carry  out,  judge  may  Tender  any  decree  nec- 

essary at  chambers  or  in  term,  if  no  disputed  facta.  Sharp, 
adm*r,el  al.  vs.  P%ndJley  et  al.,  654. 

22.  Same :  impossibility  of  carrying  out,  judge  determines.    Ibid. 

23.  Consent  makes  submission  to  jury  unnecessary.    Rid. 

24.  Same:  submitting  necessity  of  sale  to  jury  not  make  decree 

bad.    Ibid. 

25.  Executor  being  guardian  ad  litem  for  minor  legatees,  not  avoid 

decree.    Ibid. 
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26.  Wards  in  chancery,  children  hecome,  when  {petition  shows 

their  property  involved.    Ibid. 

27.  Lmoeent  purchasers,  equity  loth  to  interfere  with.    IM. 

28.  Agent  or  confidential  adviser  inducing  vendor  to  give  deed,  be- 

lieving land  to  be  subject  for  purchase  money,  subsequently 
buying  same,  equity  will  subject,  ffavk  v$»  LevereU  et  al», 
675. 

29.  Partnership  accounts,  equity  has  concurrent  jurisdiction  of. 

Bpping  w.  Aiken,  682. 

30.  All  conflicting  claims  connected  with'  subject-matter,  eqdfty 

will  settle.    Ibid. 

31.  Stale  demand,  not  set  up  as  equitable  set-ofif.    Ibid,    (See  No. 

33  below.) 

32.  Administrator's  sale  allowed  by  order,  no  equitable  interference 

with,  on  grounds  taken  here.  BaOey  va.  Boss,  adm'r,  et  a  ,, 
771. 

33.  Stale,  demand  in  this  case  was.    Ibid, 

84.  Multifariousness  defined  and  discussed.    Oity  Banfcqf  Mdetm  et 
ah  u.  BartUa  et  al. ,  797. 

35.  Multifariousness,  objection  not  favored.    Ibid. 

36.  Misjoinder  as  a  ground  of  demurrer  discussed.    Ibid. 

37.  Fraud  inducing  taking  of  stock,  redress  in  equity.    Ibid. 

38.  Fraudulent  transfer  of  stcfck  to  trust  estate  to  avoid  debts,  bill 

in  aid  of  attachment  proper.  Lathrop  db  Co.  vs.  MeBumey  db 
EoUingsieorth  et  al.,  815. 

39.  Specific  performance  of  parol  contract  for  land,  what  necessary 

to  obtain.    BeaU  et  al.,  ex'rs,  vs.  Clark,  818. 

40.  Speoific  performance  of  voluntary  parol  promise  to  convey  land 

not  granted.    Ibid. 

41.  Convey  plantations,  contract  to,  to  be  paid  from  profits  of  same, 

not  enforced  in  equity.    Ibid. 

See  Forties,  1 ;  Pntetiee  in  Superior  Court,  5  ;  If^unotian  and  Be- 
eeioer. 

ESTATES. 

1*  Tenant  in  common,  claim  for  profits  against,  superior  to  mort- 
gage of.    Arnett  vs.  MunneHyn,  Jr.,  et  al.,  14. 

2.  lien  against  by  co-tenant,  for  exclusive  use  of  property.    Ibid. 

3.  Trust  for  life,  with  vested  remainder  over,  under  this  will.  BtiU 

et  al.  vs.  Walker  et  al.,  195. 

4.  Sale  under  fi.  fa.  against  life  tenant,  purchaser  only  gets  life 

estate.    Ibid. 
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5.  Remaindermen  cannot  sne  dniing  life  estste.    Ibid. 

6.  Sold  to  pay  debt,  certain  land  being,  proceeds  of  which  were  to 

go  to  legatee,  interest  on  balance  given  in  lien  id  proceeds* 
LiUffi  admW,  iw.  Griffln,  536. 

7.  Fee  simple  title  under  deed  in  this  case.  BOiU  «.  EunmktM,  687. 

8.  Reversion  in  case  of  death  without  children  or  deseendanti. 

NuMsbaum  dt  Dannenberg  vs.  EvatiB,  adm'r,  763. 

9.  Entails  not  favored,  but  intention  of  parties  carried  oat  where 

possible.    Ibid, 

10.  Life  use  subjected  in  equity  for  debt  of  life  tenant,  thoo^ 
trustee  dead.    Hateber  d  Bdldmn  vi.  JfoiNytff  al.,  798. 

See  TrutU  and  TrtuUei;  WUU, 

ESTOPPEL. 

1.  Attorney  advising  misapplication  of  corporate  funds  cannot  set 

it  up.    Simmons  m.  6bmp,  54. 

2.  City  from  objecting  to  use  of  streets  by  gas  company,  estopped 

by  seeing  preliminary  outlay.    C%  (^  AUania  U  akm.  Ota§ 
Citu  OoB  Light  Cb.,  106. 

3.  Judgment  estops.    C^fwy,  «r'r,  «••  Sehnam^  gdn.,  884. 

4.  Solemn  admissions »»  judido  estop.    Ibid.;  WUkinmm  A  WUMm 

M.  Thigpen^  497. 

5.  Admissions  in  one  suit  not  estop  in  suit  with  other  parties^  IbUL 

6.  Minors  estopped  from  attacking  decree,  where  guardian  soes 

and  recovers  money  under  it.    Sharp,  adm*r,  et  al,  m,  UndUg 
et  al.,  654. 

7.  Dealing  with  coiporation  not  estop  from  action  of  deceit  against 

directors  for  hypothecating  illegal  stock.  Nat,  JEbl  JBSL  «. 
Sibl^  ei  ai.,  726. 

8.  Stockholder  induced  to  take  stock  by  fraud,  cannot  repudiate, 

if  he  receives  benefit  or  acts  as  shareholder  after  notice.  04y 
Bk.  of  Macon  ei  al,  m.  BarUeti  ot  al,,  798. 

9.  Receipt  of  what  was  awarded  to  one  party,  estops  froib  attack- 

ing proceedings  as  irregular.    Pike  v$.  StaUinge,  880. 

EVIDENOE. 

1.  Decree  different  from  that  sued  on  inadmissible.    ForreHer, 

admy,  v$.  Viuon  et  al.,  49. 

2.  Declarations  of  person  in  posse^mon  admissible  to  show  ad- 

verse possession.    Huggine  «•.  H%^gin%t  executor,  ei  aL,  66. 

3.  Mob,  sasrings  and  acts  of,  admisnble  against  individual  mem- 

ber.   McRae  v$.  State,  96. 

4f  Escape,  monejr  off4^red  for^  admissible.  /6^ 
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6.  Uqaor  given  prisoner,  not  exclnde  evidence  of  offer  of  money 
to  allow  escape.    Ibid. 

6.  Dying  declarations,  what  necessary  to  admit.    MUehell  v$, 

8taU,  128;  MeLain  u.  State,  279. 

7.  Dying  declarations  admitted,  nature  <^,  finally  left  to  jury. 

MitekeU  vf .  ikate,  128. 

8.  Messages  merely  purporting  to  be  sent  verbally  by  defendant 

to  deceased,  not  admissible.    Ibid. 

9.  Conversations  in  defendant's  absence  and  without  notice  to 

him,  inadmissible.    15idL 

10.  Concocted  statements  before  crime  not  admitted  for  party  mak- 

ing them ;  alUer  against  him.    Ibid, 

11.  RetgestXf  sayings  of  wounded  pernon  as  carried  off.    Ibid. 

12.  Deceased  witness,  testimony  on  former  trial,  what  foundation 

necessary  to  admit.    Ibid. 

13.  Acts  and  threats  of  person  acting  in  concert  with   aggressor 

admissible.    Ibid. 

14.  Gross-examination,  right  of  thorough,  not  to  be  confined.   Ibid. 

15.  Trustee,  order  appointing,  admissible  without  instrument  cre- 

ating, trust  not  being  denied  in  plea.  Bifjham  vi.  (hl^ 
man,  truitee,  176. 

18.  Original  record  from  another  county  not  proved  by  lawyer 
claiming  to  have  it  under  leave  of  court.    Ibid, 

17.  Record,  proper  proof  is  clerk's  certificate.    Ibid. 

18.  Hand- writing  of  original  proved  by  any  one  who  knew  it.  Ibid. 

19.  Beceipts  denied  or  explained  by  parol.    Ibid, ;  HaU's  8.  F. 

Cotton  Oin  Co-  vs.  BUiehf  tus'ee,  et  a^,  450. 

20.  Affidavit  by  one  not  admissible  to  charge  another.    Ibid. 

21.  Affidavit  of  client  not  admissible  to  impeach  attorney  dra¥ring 

it.    Ibid. 

22.  Interrogatories :  answers  read  without  questions,  if  intelligible. 

IM. 

23.  Withdrawn  and  abandoned  evidence,  no  ground  for  new  trial. 

Ibid. 

24.  Bailroad  condemnation :  value  proved ;  not  limited  to  market 

value.    (Xncinnaii  k  Oa.  Railroad  v§.  Mim»  0t  al.,  240. 

25.  Kewly  discovered  evidence,  as  ground  for  new  trial  considered. 

PoppeU  vs.  State,  276 ;  Lund^  vs.  State,  860 ;  Brand  v$.  Kennedy, 
707 ;  Morgan,  trustee,  vs,  Hardee,  adm'r,  736;  McOruder  et  al, 
vs.  StaU,  864. 

26.  Cause  of  death,  witness  knowing  facts  may  sti^t^.    VcIAin  vit 

(9ra«e,  279, 
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27.  "  Children/'  legacy  to,  parol  evidence  to  show  who  are.    Chf 

nei/f  ex*r,  vs,  Selman,  384. 

28.  Admissions  in  sworn  answer  to  hill  /adpaissible  against  party 

making.    Ibid, 

29.  Record  of  former  proceeding  involving  same  matter,  admissi- 

ble.   Ibid. 

30.  Conclusion  that  person  of  ordinary  care  could  have  left  train 

without  hurt,  inadmissible.     Central  Railroad  v».  DeBray, 
406. 

31.  "  At  his  own  risk,"  that  train  hand  obeys  order  to  leave  mov- 

ing train,  inadmissible.    Ibid. 

32.  Former  rules  of  railroad  as  to  right  of  conductor  to  give  order, 

inadmissible.    Ibid. 

33.  Expert,  that  railroad  employ^  is  not  required  to  get  off  train, 

not  matter  for.    Ibid. 

34.  Opinion  as  to  matter  of  fact,  inadmissible.    Ibid, 

35.  Letter  between  third  parties  not  admissible.    Clarke  v$.  Alex- 

ander &  WrigU,  500, 

36.  Ground  of  objection  must  be  stated.     TF»Z«>n  &  Bro.  v$.  WhiU, 

506. 

37.  Processioners'  return  and  plat  both  culmissible.    Rattaree  vt. 

Morrow,  528. 

38.  Administrator's  returns  admissible  to  show  disposition  of  fund 

LiUi/,  ad^n'r,  m.  Oriffln,  535. 

39.  Advancements  in  question,  that  father  destroyed  memorandom 

admissible.    WaUcioe,  adm*r,  et  al.  m.  Owen  et  al.,  544.  . 

40.  Advancements :  declarations  of  father  as  to  not  desiring  children 

to  account,  admissible.    Ibid. 

41.  Interrogatories  not  ^howin<;  venae  of  esecution  rejected.    Cfcn 

&  l%ra»her  va.  Oaxan,  631. 

42.  Interrogatories  rejected  on  first  trial,  written  notice  of  objection 

unnecessary  on  second  trial.    Ibid. 

43.  Same:  especially  where  party  not  taking  ont  interrogatorieB 

offers  them.    IHd, 

44.  AUeffota,  evidence  of  negligeAce  beyond,  let  in  without  objec- 

tion, charge  should  not  strictly  confine  issue  to.    8av.,  FU. 
dh  W.  Bufp,  v8.  Barber,  644. 

45.  Admissions  with  a  view  to  compromise,  inadmissible.    Euiei^, 

ex'r,  et  cU.  vs.  MdyOf  649.  ' 

46.  Interrogatories  taken  in  suit  on  note  secured  by  deed  not  ad- 

missible in  suit  for  land,  if  witness  is  alive  and  in  jorisdic- 
tion ;  aliUsr^  if  not.     Broach  v$.  KeUy,  698. 
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47.  Identity  of  legatee  in  iflsae,  name,  appearance,  conversations 

and  account  of  family  and  associations  admissible.    MuUery 
et  al.  M.  BdmiUan  et  al,,  720. 

48.  Identity,  tendency  to  relieve  of  onus  of  proving.    Jbid, 

49.  Impeach  witness,  indictment  and  plea  of  guilty  of  larceny  ad- 

missible to.    MeOruder  et  al,  ««.  SUUe^  864. 
60.  Limiting  effect  of  admissible  evidence  is  for  charge.    Bnd. 

51.  Written  evidence,  copy  of  necessary  in  Supreme  Court,  unless 
by  agreement.'  Baker  et  of.,  ocfrn'ri.,  «ii.  NieholU;  McMiUanet 
al.  M.  Dam,  866. 

See  WUnesB. 

EXECUTION. 

1.  Dormant,  if  no  entry  in  seven  years.    lnman,adn*r,  vi.  MiUer, 

JV.,293. 

2.  Payment,  order  given   for  proceeds  and  person  holding  order 

receiving,  is.     WUkiruon  db  WtUon  t$,  Thigpen,  497.    * 

8.  Presumed  to  follow  judgment.  SmUh  $t  al.  f»^  Phiniey  et  al.,  641. 
EXEMPTION.    See  Qamishment,  3 ;  Bamaetead  and  Exemption. 
FEES.    See  AUamey  and  Client,  3,  5,  6, 15-18,  22. 

FENCES. 

1.  Election,  application  for  proceedings  in  connection  with,  must 

be  in  writing.     Dywm,  ord^y,  ve,  PUfpe,  205. 

2.  Mandamue,  none,  if  application  not  in  writing.    Ihid. 

3.  Election,  questions  on,  made  before  result  proclaimed.    I6id. 

4.  Election:  managers  of  precints  consolidate  return^,  ordinary 

hears  questions  and  proclaims  result.    Ibid. 

6.  Election  held  at  court  ground  of  ea^h  district,  and  voters  vote 
in  own  district.    Ilfid, 

6.  Two  districts  voting  together,  both  rejected.    Ibid. 

7.  Stock  law  not  in  pari  materia  with  laws  as  to  diligence  of  rail- 

roads.    Central  R.  R,  vs,  Hamilton ^  461. 

FERTILIZERS. 

1.  Mixture  of  refuse  of  inspected  and  uninspected  kinds,  attaching 

tags  not  obtained  from  inspector,  sale  illegal.     Oonley  vs. 
Sim$  <£  Blahck,  161. 

2.  Sale  of  uninspected  fertilizer,  no  recovery  on  note,  ^ven  in 

hands  of  bona  fide  purchaser.    Ibid, 
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ITXTURES.    See  WonU  ani  nntm,  6, 6. 

FORFEITURES.    See  Bquiip,  10. 

FRAUD.    See  Prineipal  and  Agent,  9;    Oorparuiinu,  14-19,21,22; 
Equity,  37,  38. 

FRAUDS,  STATUTE  OF.    See  Slaiute  of  Fravde. 

"FUTURES."    See  Contnustn,  8,  9. 

GAMING.    See  OmirtusU  8 ;  Actims  1. 

GARNISHMENT. 

1.  Foreign  insurance  company,  residence  of  agent  not  give  jnria* 

diction  to  garnish.     JSchmidlapp  d  Ch,  «««  LaCbnJiafm  Int. 
Co,  et  oU.,  246. 

2.  Wages  brought  into  court  by  garnishment,  defendant  may  rale 

constable  for.    Smith,  oonHnhU,  m.  Johngtan,  748. 

3.  Waiver  of  ' 'exemption  rights,"  does  not  include  freedom  from 

garnishment  of  wages,  unless  expressed.    Md* 

4.  Wages,  garnishee  may  set  up  in  answer ;  if  not,  judgment  that 

money  be  paid  into  court  not  prevent  defendant  from  claiming. 
IM. 

5.  Laborer  employed  for  six  months,  with  right  to  draw  to  meet 

necessities,  wages  exempt  from  garnishment.    /Mftfv  01. 
Qrubba  d  Camp,  863. 

GIFTS.    See  AdfkineemsnU,  2 ;  Hutband  and  Wift,  14;  Bq^,  40|  41. 

GUANO.    See  F&riOiBers. 

GUARDIAN  AND  WARD. 

1.  Bond,  suit  against  surety,  judgment  against  principal  neoessiiy) 

except  when.    Forretter,  admW, «.  Vamn  et ««.,  60. 

2.  Limitation,  statute  of,  bars  citation,  between  1870  and  1882. 

HarHey  vs.  Head,  gdn.,  95. 

8.  Bar  not  relieved  by  advice  to  let  guardian  keep  fond,  and  pio* 

mise  to  settle.    Ibid, 
4.  Ghiardian  ad  Ktem  for  minor  legatees,  on  proceeding  to  sell 

estate,  executor  appointed,  not  invalidate  decree.   Bkerf, 

adm*r,  etal.,v$.  Findley  et  al.,  654. 

6.  Wards  in  chancery,  minors  become  when  petition  shows  tMr 

property  involved.    iW. 
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6w  Estopped  from  attacking  decree,  minors  are  by  gnardian'n  suin^r 
and  recovering  under  it.    Ibid, 

HIRING.     See  Bailnienfs;  Confraets,  25. 

HOMESTEAD  AND  EXEMPTION. 

1.  Whose  property  to  be  set  apart,  should  appear,  wliere  married 

woman  applies ;  aUter^  where  husband  applies.     Btchtohft  rs. 
Fain,  495. 

2.  Married  woman  cannot  take  homestead  from  separate  property, 

unless  living  separately  from  husband.     Ibid. 

3.  Borrowed  money  to  pay  off  balance  of  purchase  money,  home- 

stead subject.     White  va,  Whfelan,  533. 

4.  Equity,  jurisdiction  to  recover  homestead  sold,  is  in.     Wood- 

ward et  al,  V8  Bivint,  589. 

5.  Ejectment  not  brought  for  homestead  sold  by  assignee  in  bank* 

ruptcy.    Jbid, 

6.  Possessory  warrant  for  exempted  horse,  brought  by  wife  for  self 

and  children.     Tucker  vs,  Edwtirds,  6<)2. 

7.  Consent  extorted  from  head  of  family  in  jail  not  make  taking 

good.     Ibid. 

8.  Verdict  fpr  "homesteiul/*  means  homestead  applied  for.  Brand 

v$.  Kennedy,  707. 

See  Bankruptcy,  1,  5;  Garnishment,  2-4. 
HORSE  RACE.     See  Actions,  1. 

HUSBAND  AND  WIFE. 

1.  Reduce  to  possession,  husband's  right,  where  married  before 

1866.     GrtHe  et  aU,  gdn.,  vs,  Pat'e,  adm'r,  H  al  ,  231. 

2.  Reduce  wife's  property  to  possession,  creditors  cannot  comjiel 

husband  to.    Ibid. 

3.  Marital  rights  not  asserted,  property  passed  to  wife's  .heirs 

under  statute  of  distributions  of  domicile.    Jbiii. 

4.  Wife's  property  not  carried  to  Alabama  after  1866,  was  not  stat- 

utory trust  estate.    Ibid. 

5.  flights  fixed  bv  law  of  state  where  married ;  removal  affects 

subsequent  accpiisitions  only.    Ibid. 

6.  Husband  acting  for  wife  before  assessors,  annulled  l)y  appeal. 

Cincinnati  &  Gn.  Railroad  vs.  Mims  et  al.,  240. 

7.  Homestead,  application  for  by  married  woman,  must  show 

out  of  whose  property;  fditer,  if  by  liusband.     Bechtoldt  vs. 
Fain,  etal,  496. 
V  71-58 
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8.  Homesteadi  married  woman  cannot  take  out  of  own  property, 

except  when  living  separate  from  husband.    Ibid, 

9.  Possessory  wd^rant  for  exempted  horse,  by  wife  for  sell  and 

children.     Tucker  vs.  Edwards,  602. 

10.  Consent  of  husband  extorted  in  jail,  not  make  possession  right. 

Ibid, 

11.  Payment  under  contract  to  wife's  order,  husband  alleged  to  be 

real  beneficiary,  result  discussed.    Epping  vs,  Aiken,  682. 

12.  Separate  property,  wife  is  feme  sole  as  to,  since  1866,  with  cer- 

tain restrictions.     Cain  vs,  Ligon,  adrn'r,  et  al.,  692. 

13.  Separate  estate,  wife  cannot  sell  to  husband  without  order  of 

court ;  but  may  give  to  him.    IlHd. 

14.  Gift  by  wife  to  husband  scrutinized,  and  set  aside  for  undue 

influence  or  improper  appliances.    Ibid, 

15.  Voluntary  settlement  not  recorded  in  three  months  inferior  to 

bonaflde  purchaser  before  due  without  notice;  but  superior 
to  deed  after  record.    Adair  et  al.  vs»  Davis,  769. 

16.  Arbitration,  appearance  of  husband  as  wife's  agent  binds  lat- 

ter.   Pike  vs.  Stallings,  860. 

See  Set-off,  5. 

IDENTITY.    See  Evidence,  47,  48. 

ILLEGALITY. 

1.  Void  judgment  attacked,  irregular  not.    Brantley,  adm*x,  vs. 

Qreer,  gdn,,  11. 

2.  Dormant  for  reasons  appearing  on  record,  ground  that  Ji.fa. 

was,  not  bad  because  it  stated  affiant  was  "advised  and  be- 
lieved," etc.    Inman,  adm'r,  vs.  Miller,  Jr.,  293. 

3.  Dormant  because  issued  more  than  seven  years  without  entry, 

ground  good.    Ibid. 

4.  Dormancy  of  fi.fa,,  relieving,  burden  on  plaintiff.    Ibid. 

5.  New  grounds  not  added  by  amendment,  unless  unknown  before. 

Ibid, 

6.  Amended :  original  grounds  perfected.    Ibid. 

See  Judgments,  3. 

IMPROVEMENTS.    See  Set-^ff,  7-9. 
INDICTMENT.  ^See  Onminal  Law,  1-3,  4,  5,  24,  48. 
INDORSEMENT.    See  Priwiipal  and  Surety,  7. 
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INFANCY. 

1.  Elect  for  infant  legatee  to  take  property  instead  of  proceeds, 
eqtdty  may.  Swann  etal,  tw.  Oarrett  et  al ,  ex^is,  560.  (Jack- 
son, G.  J. I  dissenting.) 

INHERITANCE, 

1.  Statute  of  distributions  of  domicile  controls  as  to  personalty. 

Orate  et  al.,  gdna,,  vt.  Bicey  adm'r,  et  al,,  231. 

2.  Married  woman  moving  to  Alabama  after  1866,  not  carrying 

property,  it  did  not  fall  under  statutory  trust  estate.    Ilnd, 

3.  Separate  estate  in  Greorgia,  on  death  in  Alabama,  passed  under 

general  statute  of  distributions.    Ibid, 

INJUNCTION  AND  RECEIVER. 

1.  Tax  illegally  imposed  enjoined.    Sen.,  Fla.  <fc  W,  Rtey,  vs.  Mor- 

ion et  al,,  24. 

2.  Tax,  double  enjoined,  must  reasonable  amount  be  tendered  ? 

Quseref    Ibid. 

3.  Criminal  proceeding  wrongly  affecting  property  and  civil  rights 

enjoined.  City  of  Atlanta  et  al.  ts,  Oate  Oity  Qob  Light  Co,,  106. 

4.  Water,  diversion  damaging  lands  below,  by  insolvent,  enjoined. 

Oraham  ts.  Dahlonega  Ooid  Mining  Co,  et  al,,  296. 

5.  Multiplicity  of  suits  for  damages,  injunction  granted  to  avoid 

necessity.    Ibid. 

6.  Convicts,  improper  distribution  enjoined.     Geo.  Pen.  Coe.,  etc., 

vs.  Ndms,  prin.  keeper,  et  al.,  301. 

7.  Waste  not  enjoined,  except  on  unquestioned  title.    Nethery  et 

USD.  vs  Payne,  374. 

8.  Use  of  land  and  ore  by  defendant  with  prescriptive  title  not  en- 

joined by  complainant  with  doubtful  title.    Ibid. 

9.  Trash  and  filth,  throwing  on  premises  enjoined.    Lowe,  trustee, 

9$.  Holbrook,  trustee.    563. 

10.  Party  wall  with  windows  built,  not  prevent  enjoining  improper 

use  of.    Ibid. 

11.  Attachment,  injunction  and  receiver  in  nature  of,  on  removal 

pending  bill.    JSpping  vs,  Aiken,  600. 

12.  Insolvent  trader,  to  obtain  injunction  and  receiver  against, 

debt  must  be  connected  with  business.    BaU  vs.  Lcutinger, 
679. 

13.  Receiver's  fees,  verdict  for,  after  death  of  receiver,  not  Het  aside, 

unless  substantial  error.     Morgan,  trustee,  m.  Hardee,  adm'r, 
736. 
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14.  Roceiver's  fees,  discretion  in  appointing  court  not  readily  inter- 

fered with.     J  bid, 

15.  Discretion  as  to  not  abused.    Ma^o  et  al,  w.  MePhnuX,  758. 

16.  Produce  title  papers,  defendant  failing  to,  when  ordered,  con- 

sidered us  showing  hiui  a  trespasser.    Ibid, 

17.  A<hninistrator'8  sale  under  order  not  enjoined,  except  when. 

Laihy  vs.  Ro.'*s,  adm^r,  et  al,,  771. 

18.  Attachment,  if  remedy  by,  under  ^3297 ;  no  injunction.   ChaUs 

<fe  Co,  U.H.  AUea  et  al,,  787. 

INSOLVENCY.    See  Injunction  and  Receiver,  12,  18;  Law$,  b, 

INSURANCE. 

1.  Foreign  company,  residence  of  agent  not  give  jurisdiction  to 
j^arnish.     Schmidlapp  &  Co,  v^.  LaConfiance  In$.  Co.  et  al,, 

240. 

'2,  Parol  renewal  of  policy,  suit  on  demurrable.     Rolferts  vs.  Ger- 
manin.  F,  /aw.  Co,  H  al,y  478. 

.*{.  Failing  or  refusing  to  renew,  count  for,  not  added  by  amend- 
ment to  suit  on  parol  renewal.    Ibid, 

INTEREST  AND  USURY. 

1.  C^'itiorarl,  interest  written  off  on,   where  question  of   law. 

Carnes  vs.  Maddox,  515. 

2.  Usury,  entire  consideration  of  note  being,  invalid.     CheapMtead 

rs,  Frank  et  a/.,  549. 

3.  Payments  made  without  direction,  not  appropriated  to  usury. 

Jbid. 

4.  Limitation :  six  months'  statute  only  applies  to  suits  to  recover 

usury  paid,  or  to  set  it  off  against  claim.    Ibid, 

5.  Sole  issue  being  whether  title  void  for  usury,  verdict  for  plain- 

tiff, but  allowing  defendant  time  to  redeem  land,  is  contrary 
to  law.    Broach  vs  Kelly.,  698. 

r>.  Ten  per  cent  was  legal  limit  up  to  February  19,  1873.    Ibid, 

7.  Interrogatories  taken  in  suit  on  note  not  admissible  in  suit  for 

land  between  same  parties,  if  witness  is  alive  and  within 
jurisdiction  of  court.    Broach  vs,  Kelly,  698. 

8.  Usury  in  deed  pleaded,  defendant  opens  and  concludes.     IHd. 
INTERROGATORIES.    See  Evidence,  22,  41-43. 

JUDGE. 

1.  Disiiualified,  not,  from  decreeing  costs  to  auditor  within  fourth 
degree  of  kinship.    Brantley,  adm'x,  vs,  Qreer,  gdn,,  IJ, 
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JT7DGMENT8. 

1.  Illegality  to,  if  void,  bat  not  if  irregular.    Brantley,  adm*x^  vs. 

Greer,  gdn,,  11. 

2.  Emplojdng  attorney  to  aid  claimant,  not  make  judgment  con- 

closive  on  defendant.    Brady,  gdn,,  v»,  Brady,  71. 

3.  In  claim  case  not  prevent  illegality.    Ihid. 

4.  Bona  fide,  purchaser  may  be,  though  knowing  of  judgment. 

Danielly,  adm'r,  vb.  Cglbert,  adm*r,  218. 

5.  Tort,  judgment  on,  is  not  contract  which  cannot  be  impaired, 

McAfee  et  aZ.  V9.  Covington  et  al.,  272. 

6.  Contract,  judgment  on,  cannot  be  impaired.    Ibid. 

7.  Estoppel  by  former  judgment.    Cheney,  ex'r^  vs.  Setmanf  gdn,, 

Oo4. 

8.  Merger  of  draft  into  judgment,  none  aa  to  drawer  not  served, 

though  judgment  against  acceptor  and  drawer  served.    ElU 
v$.  Bone,  466. 

9.  Same :  aliter  at  common  law.    Ibid, 

10.  Non  est  inventus,  failure  to  return  as  to  party  not  served,  not 

cause  merger  as  to  him.    Ibid.  * 

11.  Equity  will  not  interfere  with  judgment,  except  when.     Wood- 

ward vs.  Dromgoole,  523;  Smith  et  al.  vs.  Phinizy  et  al.,  641. 

12.  To  set  aside  and  in  arrest,  motions  compared.    Pulliam  vs. 

DiUard  et  al.,  598. 

13.  Same :  docket  entries  are  not  part  of  record.    Ibid. 

14.  Attachment,  claim  interposed  to,  judgment  afterwards  ren- 

dered, illegal,  not  affect  claim  case.     Cecil  &  Thrasher  vs. 
Gazan,  631. 

15.  Presumed  to  follow  pleadings.    Smith  et  al.  vs.  Phinizy  et  al., 

641. 

16.  Bankrupt,   judgment  against,  after  discharge,  binds.*   Smith, 

adm*r,  vs.  Cook,  705. 

17.  Conclusive,  decree  setting  aside  deed  on  bill  against  grantee, 

is,  on  one  claiming  that  grantee  held  for  him.    Ibid. 

18.  Not  conforming  to  verdict,  no  ground  for  new  jury  trial.  Brand 

vs.  Kennedy,  707. 

19.  Ejectment,  judgment  in,  conclusive  of  title,  unless  less  than  fee 

found.    Parker  vs,  Stambaugh  et  at.,  735. 

20.  General  judgment,  though  attachment  dismissed,  if  service 

made  or  notice  given.    Hendrix,  admW,  vs.  Cawthom,  742, 

21.  Garnishee  pay  fund  into  court,  judgment  that,  not  prevent  de- 

fendant from  claiming  fund  as  wages.    Brnith,  oonstahle,  «!• 
Johnetan,  748, 
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22.  Right,  bat  wrong  reason  giyen  for,  afi&rmed.     WUmm  «•  Burb, 
862. 

See  THtls,  2. 

JUDICIAL  COGNIZANCE. 

I.  That  Bamesville  is  in  Pike  county.     OenircU  RaUroadvM,  DeBra^^ 

406. 

JURISDICTION. 

1.  Of  justice  courts  fixed  as  to  subject-matter,  not  territory,  by  act 

of  1879.     Thomas  vs,  Lavtan,  244. 

2.  Foreign  insurance  company,  residence  of  agent  not  give  juris- 

diction of.    Sehmidlapp  t».  La  Oonfianoe  Ins.  Ch.sicU.,  246. 

3.  Homestead  sold,  recovery  in  equity.     Woodttard  m.  Btvtfw,  389. 

See  Augusta,  1. 

JURY  AND  JURORS. 

1.  Objection  known,  not  made  after  verdict.    DanieUy,  adrnW,  «#. 

Colbert,  adm'r,  218. 

2.  Talesman  not  incompetent  because  on  grand  jury  list.    Me  Lain 

M.  State,  279. 

3.  Certificates  of  list  not  signed,  not  cause  for  challenge  to  poll 

Ibid. 

4.  County  commissioner  may  be  jury  commissioner.    Ihid, 

5.  Separating :  foreman,  going  only  a  little  way,  asking  question  of 

sheriff,  and  being  ordered  back  to  room,  not  require  new 
trial.     Oreen  w.  &tate,  486. 

6.  Recommendation  to  mercy  in  burglary  case,  judge  not  bound  to 

regard ;  not  error  to  so  state.    Ibid. 

7.  Notes  of  calculations,  jury  may  take.    LiUiff  adm'r,  w.  Orifin, 

535. 

8.  Calculation  made  by  ordinary  when  trying  case,  used  before 

jury.    Ibid. 

9.  Dispersing  before  delivering  verdict,  onus  on  state  to  show  no 

injury.    SUvey  vs.  8late,  515. 

10.  Written  verdict  agreed  on  and  left  with  foreman,  in  crixninal 
case,  not  binding  on  jurors.    Ibid, 

II.  Impeach  finding,  juror  cannot     O^KeUy  vs.  Filber,  776. 

'12.  Half-brother  of  juror  to  be  paid  a  salary,  if  his  evidence  gained 
the  case.    BeaU  eta\,  ex'rs,  vs.  Clark  et  ai.,  818. 

13.  Above  suspicion,  jurors  should  be.    Ibid, 
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JUSTICE  COURTS. 

1.  Jurisdiction  of  subject-matter,  not  of  territory,  fixed  by  act  of 

1879.     Thoma»  m.  LawUm,  244. 

2.  Richmond  county,  justice  courts  in,  jurisdiction  over  city  of 

Augusta.    Ibid, 

3.  Pleadings  in,  none  except  summons  and  copy  of  note,  account 

or  cause  of  action.     Carnes  t».  MaUox,  515. 

4.  Non-suit,  can  justice  grant,  on  appeal  trial  ?     ^axre  f    Ibid. 

See  Levy  and  Me,  3. 

LABORER.    See  Oamishment,  2-4,  5. 

LACHES.  See  Equity,  11,  20;  Practice  in  Supreme  Court ,  26;  (hrpo- 
rations,  17 ;  Administraton  and  Executors,  13 ;  New  Trial,  12 ; 
Wttnees,  24. 

LANDLORD  AND  TENANT. 

1.  Tenant  by  sufferance,  purchaser  from  agent,  with  sale  not  con- 

firmed, is.     Smith  vs.  Singleton,  Hunt  dt  Co.,  68. 

2.  Tenant  by  sufferance,  warrant  to  dispossess,  after  demand. 

Ibid. 

3.  Double  rent,  tenant  at  sufferance  resisting  dispossession,  liable 

for.    Ibid, 

4.  Re-entry  and  sale  to  pay  ground  rent,  after  paying  claim,  equi- 

table right  to  balance  of  fund  from  sale.    Laurence  et  al,  v$. 
Mayor,  etc,,  of  Savannah  et  al,,  392. 

5.  Equity  does  not  interfere  with  remedies  of  landlord,  except 

when.    Huff  vs.  Markham,  555. 

See  Prescription,  5. 

LARCENY.    See  OriminaX  Law,  26-28,  36,  48. 

LAWS. 

1.  Repeals  by  implication  not  favored.      Central  Railroad  vs, 

Hamilton,  461. 

2.  Same :  effect  of  constitution  of  1877  on.    Ilnd, 

3.  In  pari  materia,  stock  laws  and  laws  requiring  diligence  of  rail- 

roads, are  not.    Ibid, 

4.  Penal  laws  construed  strictly.    Austin,  Jr.,  v8.  State,  595. 

5.  Strictly  construed,  act  of  1881  as  to  receiver  for  insolvent 

trader*    BaU  vs.  Laetinger,  678. 

See  Municipal  Corporations,  7,  10 ;  ConstitvUional  Law. 
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LEGACIES. 

1.  Lapse,  legacy  does  not  by  death  of  legatee  before  will  made  or 

testator  dies ;  legatee's  issue  take.     Cheney ^  ex*r,  t«.  Seiman, 
gdn,,  384. 

2.  Named,  legatee  need  not  be ;  may  be  described.    Ibid, 

3.  "Children/'  legacy  to,  ambigaity  explained  by  parol.    lUd, 

4.  Of  proceeds  of  property,  legatees  may  elect  to  take  property. 

tivoann  et  al,  ve.  Garrett  et  al,,  ex'r9,  5ft6. 

6.  Same :  elect  for  infant  legatee,  equity  may.    Ibid,    (Jackson, 
C.  J.,  dissenting.) 

See  WUU;  Evidence,  47. 

LEVY  AND  SALE. 

1.  Vendor,  who  has  given  bond  for  title  with  part  of  price  paid, 

title  remaining  in,  subject  to  levy.    Bell  m.  McDuffie,  264. 

2.  Same:  f-emble,  purchaser  under  levy  would  obtain  what  was 

left  in  vendor.    Jbid. 

3.  Justice  court >!.  fa  ,  sale  of  land  without  entry  of  no  personalty, 

void.    Robinson  et  cU.  vs,  Burge,  526. 

4.  "No  personalty/'  entry  made  nu7i« pro  tunc  after  sale.    Ibid, 

5.  Fees  not  allowed  from  fund  to  attorney  representing  JL/a, 

bringing  money  into  court  simply  by  levy  and  sale.    MUeheU 
M.  Athine  A  Co,  et  al,,  680. 

LEX  LOCI.    See  Omity  of  &tate8;  CbntracU,  17. 

LIENS. 

1.  Tenant  in  common  has  lien  against  co-tenant  for  profits  of  estate, 

superior  to  mortgage  of  latter.    Arnett  vs,  Munner^,  Jr,, 
et  al.,  14. 

2.  Merged  in  title  in  same  person.     Clay  va,  Banke  et  ah,  263. 

3.  Citizen  of  Alabama  furnishing  materials  in  Georgia,  has  same 

lien  as  citizen  of  Georgia.     Thurman,  adm*r,  m.  Kyle,  628. 

4.  Contract,  place  of  execution  controls  remedies.    Ibid, 

See  Mortgage, 

LIMITATIONS,  STATUTE  OF. 

1.  1873  to  1882  bars  suit  for  advances.    Ooldingve.  WtUiamMan,  89. 

2.  Guardian,  citation  barred,  from  1870  to  1882.    Haritey  ve.  Head, 

gdn,,  95. 

3.  Guardian's  advice  that  he  had  better  keep  money,  amd  prom- 

ise to  settle,  not  relieve  bar.    Ibid, 
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4.  Mutual  accounts,  statute  runs  from  last  item.     Flournoy  d*  Kp- 
ping  v8.  Wooten^  ex^r,  et  aL^  1()8. 

6.  Submittedto  jury  under  plea.     B>ghamvs.  Coletrntn^truHteey  170. 

6.  Renewed  in  six  months,  case  dismissed  for  want  of  prosecution 

may  be.     Rountree  vs.  Key^  214. 

7.  Usury,  six  month's  statute  only  applies  to  suits  to  recover 

where  paid,  or  to  set-off  claim  for ;  not  to  plea  that  entire 
consideration  of  note  was  usury.  CfieapMead  vs.  Fratik  et  a!., 
549. 

8.  County,  claim  against  presented  in  writing  in  twelve  months. 

Powell  vs.  County  of  Muncoyee,  587 ;  Murphey  m.  Educational 
Board,  etc.,  85G. 

9.  Stale  demands  in  equity.     (See  Equity  31,  33.) 

10.  Surviving  partner  not  sued  on  firm  account  in  four  years,  barred. 

McNaughi  <fc  Co,  rs.  Bostick,  adm*r,  782. 

11 .  Same :  barred  as  to  surviving  partner,  administrator  of  deceased 

partner  discharged.    Ibid, 

12.  Four  years  from  act  providing  for  payment  out  of  fund  bars 

account.     Murphey  vs.  Educational  Board,  etc.  ^  850. 

See  Witnefs,  14. 
LIQUOR.     See  ChnHUudonal  Law,  5,  7,  8. 

MANDAMUS. 

1.  City's  consent  to  use  of  streets  not  needed,  mandamus  unneces- 

sary.    Oity  of  Atlanta  et  al.  vs.  Oate  City  0ns  fjyht  Co.,  10(5. 

2.  Against  ordinary  to  compel  decision  of  (questions  on  fence  elec- 

tion, none,  unless  application  in  writing  before  result  pro- 
claimed.   Dyson,  ord'y,  va.  Pope,  205. 

MARIETTA  &  NORTH  (JEORGIA  RAILROAD.  See  Penitentiary,  4. 

MASTER  AND  SERVANT. 

See  Principal  and  Agent;  Railroads,  2,  10-17,  34-38,  Dam- 
ages, 11. 

MASTER  IN  CHANCERY.    See  Auditor, 
MECHANICS.    See  Liens,  3,  4. 

MERGER. 

1.  Lien  of  mortgage  merged  in  title  in  same  person,  excei>t  where 
equity  prevents.     Clay  c«.  Banks  et  al.,  3()3. 
V  71—59 
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2.  Into  judgment,  no  merger,  as  to  joint  contractor  or  partner  not 

served.    ElU  w.  Bane,  466. 

3.  Jian  est  inventus,  no  retmm  of  as  to  joint  contractor  not  aerved, 

not  cause  merger  as  to  him.    Ibid. 

MESNE  PROFITS.    See  EjeOment,  6. 

MINORS.    See  Guardian  and  Ward.  (^, 

MISTAKE.    See  Witnesa,  2^2i. 

MONEY  RULE.    See  Mortgage,  U,  15 ;  Attorn^  and  OUeni,  18;  Qfi^ 
esr$,  1. 

MORTGAGE. 

1.  Tenant  in  common,  mortgage  by,  on  whole  estate,  inferior  to 

other  tenant's  claim  for  profits.    AtnsU  ts.  Munneriyn,  Jr.f 
et  al.,  14. 

2.  Title  taken  by  son  in  lifetime  of  father,  subject  to  son's  mortr 

gage,  as  against  claim  of  co-distributee  of  estate  for  profits. 
Und, 

3.  Te  suppress  prosecution,  invalid ;  dliier,  for  money  collected. 

Wheaton  vs.  Andey,  35. 

4.  "Fixtures  and  utensils"  in  mortgage  cover  what.    MsChUm. 

Walter,  287. 

5.  Fees  for  collecting  attorney  included,  foreclosed  for.    Ibid, 

6.  Assignment  to  person  bound  to  pay,  extinguishes.    Otan  «. 

Banks  et  al.,  363. 

7.  Same :  assignment  by  person  bound  to  pay,  not  good  against 

junior  mortgage  which  was  to  be  advanced  by  payment  of 
first.    Ibid. 

8.  Personal  decree,  in  addition  to  foreclosure,  under  act  of  1880. 

Ibid. 

9.  Foreclosure  in  equity,  fuller  relief  granted.    Ibid. 

10.  Bill  of  sale  to  mule,  or  mortgage,  instrument  construed  to  be 

former.    Bryan  vs.  Dozier,  380. 

11.  Witnessed  by  brother-in-law  of  mortgagee,  not  bad.     WMst 

al.  vs.  Lewis  db  San  et  al.,  387. 

12.  Description  of  stock  of  goods,  what  sujfficient.    Ibid. 

13.  County  where  located,  what  sufficient  statement  to  show.  iMI. 

14.  Perishable  property  mortgaged,  sold  by  attachment,  under 

order  of  ordinary,  passed  freed  from  lien  of  mortgage,  i^* 

15.  Same:   mortgage  may  claim  proceeds,  whether  iorecloBedor 

not    Ibid* 
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16.  Instalments  or  debts  due  at  different  times,  mortgage  foreclosed 

for  first,  and  fond  invested  or  held  by  court  to  meet  others. 
Hatcher  V9.  Chaneey^  689. 

17.  Specifics,  note  secured  payable  in,  value  recovered.    Ibid. 

18.  Counter-affidavit  to  foreclosure,  filed  and  returned,  fl,  fa,  is 

mesne  process.    Hart  vs.  Hatcher  db  Brannon,  717. 

19.  Same :  dismiss  case,  pay  costs  and  re-foreclose,  plaintiff  may. 

Ibid. 

See  Debtor  and  OredUor,  2 ;  ControiGts^  7. 
MOTION  IN  ARREST  OF  JUDGMENT.    See  Judgment,  12. 
MOTION  TO  SET  ASIDE  JUDGMENT.    See  JudgmerU,  12. 

MUNICIPAL  CORPORATIONS. 

1.  Legislative  control  over  streets  and  alleys.     City  of  Atlanta  et 

dL  vs.  OaU  City  Oas  Light  Co.,  106. 

2.  Gas  company,  use  of  streets  granted  to,  without  consent  of  city. 

Ibid. 

3.  Estopped  from  objecting  to  use  of  streets,  by  permitting  ex- 

penditures without  objection.    Ibid. 

4.  Consent  to  use  of  streets  unnecessary,  mandamus  to  compel  not 

needed.    Ibid, 

5.  Injunction  against  interfering  with  laying  gas  pipes  in  streets. 

Ibid. 

6.  Powers  limited  to  charter.     OUy  of  Albany  et  dl.  ta.  Savannah, 

Fla.  A  W.  Bwy.,  158. 

7.  Power  to  tax  railroads  yields  to  later  act  providing  general 

mode  of  taxing.    Ibid, 

8.  Tax  railroads  on  necessary  property,  municipality  cannot. 

Ibid, 

9.  Open  ditch  in  street,  permission  to,  makes  city  liable  for  in- 

jury.   Mayor,  etc,,  of  Savannah  vs.  DoneOy,  258. 

10.  Debt,  election  on  question  of  creating,  how  held.    County  of 

Dougherty  eial,,  vs,  Boyt  et  at.,  484. 

11.  Sidewalk,  materials  left  on,  without  proper  lights,  owner  liable 

for  injury.     Wilson  db  Bro.  vs.  White,  506. 

12.  Same :  ordinance  as  to  exhibiting  lights  construed.    Und, 

13.  Costs  awarded  against  city,  where  judgment  of  recorder  re- 

versed.   Mayor,  eto,,  of  Macon  vs,  Hoge,  696. 

14*  Same :  enforcement  of  judgment  for  costs,  not  presmaed  will  b^ 
Ulegal.    Ibid, 
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MURDER.     See  Cmn'mal  Lwo,  3,  IS,  25,  33. 

NEGLIGENCE.  * 

1.  Is  for  jury.      W.  dt  A.  R,  li.  va.  TTt^tm,  22;  Lavier  vs.  Central  R, 

i?.,  222;   Central  R.  R.  vs.  DeDray,  406. 

2.  Ago  considered  in  determining.     W,  dt  A,  R,  R.  vs    Wilton^  22. 

0.  Moving  train,  employt-  getting  off,  under  order  of  conductor, 

not  negligent,  when.     Central  R.  R,  V8.  DeBray,  406. 

4.  Opinion  of  witness  as  to  negligence  inadmissible.    Ibid, 

5.  Custom  not  make  negligent  act  good.     Ibid, 

6.  Moro  dangerous  of  two  ways  chosen,  jury  may  consider.     Ibid. 

7.  Of  employt-  of  railroad,  defeats  recovery  for  injury.    Ibid, 

8.  Presumption  against  railroads.     8av.,  Fla,  &  W,  Rwy,  w.  Sk^ 

art,  427. 

9.  Stock  law,  effect  on  question  of  diligence,  where  railroad  kilk 

cow.     Central  R,  R.  vh,  Hamilton^  461. 

10.  Sub-contractor's  negligence,  when  principal  contractor  liable 

for.      WiUon  cfc  Bro,  vs.  White,  506. 

1 1 .  Obstructions  loft  on  street  without  lights.     Ibid. 

12.  Railroad  employe,  negligence  of,  connected  with  accident,  pre- 

vents recovery.    Sav.,  Fla.  <fc  HT.  Rwy.  tw.  Barber ^  646. 

13.  Telegraph  company  liable  for  gross  negligence  of  its  agents. 

Western  Union  Tel.  Co.  vs.  Shotter,  760. 

14    Same :  printed  conditions  on  message  blanks  not  relieve  from 
liability  for  negligence.    Ibid. 

See  Railroads;  Municipal  Corporations ,  9. 

:>'E(JOTlAHLE  INSTRUMENTS. 

1 .  Accoptani;e :  suit  by  payee  for  use  of  drawers  against  acceptors. 

Da' w  &  Bro.  vs.  Bilker,  for  use,  33. 

2.  Acceptor  primarily  liable,  drawer  secondarily.     Ibid. 

3.  Joint  dobtors  sued  on  acceptance,  not  served  in  first  suit,  nttj 

be  suo<l  again.     Ells  vs.  Bone,  466. 

Soe  Merger,  2,  3. 

NEW  TRIAL. 

1.  Discretion  in  granting  not  abused.     Simmons  vs.    Camp,  54; 

Lao'er  V!^.   Central  Railroad,  222;  Sao.,  Fla.   <fc   W.  RtBg.^' 
Barber,  644.     (See  No.  13  below). 

2.  Verdict  demanded,  errors  not  cause  new  trial.    HagaT,Qliu 

Clark,  vs,  State^  164;  Danielly,  admV,  vs.  Colbert,  odtn'r,  218, 
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3.  Error  without  injury  not  require.     OincinnaH  d  Oa,  Railroad 

v8,  Mima  el  al,,  240. 

4.  Application  during  term  of  trial,  except  in  extraordinary  cases. 

Oothran,  next  friend,  et  al.  i'«.  Brower  ei  «Z.,  357. 

5.  Motion  in  vacation  under  ex-purte  order,  not  good.    Ibid, 

6.  Consent  order  for  making  motion  and  serving,  strictly  complied 

with.    Ibid, 

7.  Newly  discovered  evidence  as  ground  of.     (See  Evidence,  25.) 

8.  Not  granted,  though  Supreme  Court  would  have  found  other- 

wise.    Green  rs.  State,  487. 

9.  Discretion  in  refusing  not  abused.     Cecil  d:  Thrasher  vs.  Oazan, 

631. 

10.  Motion,  no  action  on  at  term,  stands  continued.     Sharp,  a4m*r, 

et  al.  vs.  Findley  et  aU,  ()54.     (See  12  below.) 

11.  Judgment  not  conforming  to  verdict,  not  require  new  trial. 

Brand  w.  Kennedy,   707. 

12.  Motion  not  heard  at  tiute  appointed  in  vacation,  without  laches, 

and  passed  to  next  term,  not  dismissed.     Murphey  m.  Edv- 
caiional  Board,  I'tc,  856.     (See  10  above.) 

13.  First  grant  not  scrutinized.     Ibid, 

14.  Brief  of  evidence  must  contain  copy  of  written  evidence,  un- 

less abbreviated  by  agreement.     Baker  et  al,,  adm'rs,   v9, 
NichoIU,  8<)0. 

NON-SUIT. 

1.  /V»ma/ttci6  case  made,  not  granted.     Ilawhina  vs.  Uaynes,  40. 

2.  Refused,  in  spite  of  suggestion  of  amicus  curix,  no  ground  of  ex- 

ception.    Republic  Life  Ins,  Co.  vs,  Beaty  et  al.,  160. 

3.  Justice,   has  he  pow^er  to  grant  non-suit,  on  appeal  trial? 

Quxref      Carnes  vs.  Mattox,  516. 

4.  County,  claim  against  not  made  in  writing  in  twelve  months, 

non-suit.     Powell  vs.  County  of  Muscogee,  587. 

NOTICE. 

1.  Bona  fide,  purchaser  may  be,  though  with  notice  of  judgment. 

Danielly,  a4m*r,  vs.  Colbert,  adm*r,  218. 

2.  Chose  in  action  assigned,  notice  necessary  to  stop  equities. 

Clay  vs.  Banks  et  al.,  363. 

3.  Mortgage  assigned  to  person  bound  to  pay  to  advance  another 

lion,  and  re-assigned  by  him,  notice  to  his  assignee  unnec^ 
essary  to  defeat.    Ibid, 
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4.  Bale  against  attorneys  for  money,  party  famishing  evidence 

and  defending  by  counsel  has  notice.     (Xark  w.  Alexander  d 
Wright,  500. 

5.  Set-off  claim  apon  assignor  against  assignee,  notice  necessary. 

Nutting  v«.  HiU  et  cU.,  oMigneen,  557. 

6.  Objection  to  interrogatqries  sustained  on  first  trial,  notice  in 

writing  not  necessary  on  second  trial.    Cecil  db  Thraeher  w. 
Qazan,  631. 

7.  Inquiry,  patting  on,  is  notice.   8mUh  et  al.  w.  PMniey  et  a/.,  641. 

8.  To  produce  books  not  served,  not  compelled  to  produce,  though 

in  same  town.    Brand  m.  Kennedy,  707. 

9.  Waived  by  appearance  at  arbitration.    Pike  ««.  StaUinge,  860. 

See  Preicripiian,  5 ;  Injunetum,  17 ;  Hutband  and  Wtfe,  15. 

NOVATION.     See  ChntracU,  10. 

NUISANCE. 

1.  Mill-pond  to  be  cleaned  in  six  months  or  declared  naisance, 

clerk  has  no  power  to  issue  writ  to  abate.     Wall  et  al,  vt. 
WbolhrigJU,  ez%  et  al.,  256. 

2.  Trash  and  filth,  throwing  on  premises  enjoined.    Lowe,  trueUe, 

w.  HolbTOok,  truaiee,  563. 

OFFICERS. 

1.  Solicitor  pro  tern,  of  county  court,  having  orders  for  fees,  may 

rule  sheriff  for  money  from  fines  and  forfeitures.  Mize,  ekf,, 
98.  Blaloek,  861. 

2.  Attachment,  same  grounds  not  set  up  to  as  already  made 

against  rule  absolute.    Ibid. 

See  Jury  and  Jurors,  4. 
OPPROBRIOUS  WORDS.    See  Onminal  Law,  60-^. 

ORDINARY. 

1.  Determines  questions  on  fence  election  and  proclaims  result. 

Dyeon,  ord^yTpfl'  Pope,  205. 

2.  Mandamus  to  ccmipel  determination,  none,  unless  application  in 

writing  before  result  proclaimed.    IHd, 

PARENT  AND  CHILD.    See  Advaneements, 

PARTIES. 

1.  Election  to  sue  either  of  two  wrongs-doers.    8^  W.  B.B.m, 
J%omion^eh 
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2.  Opening  decree  where  trustee  was  defrauded  or  in  fraud,  he 
was  necessary  party.  Zam,  Jr.,  irusUe,  et  aL  vs,  Lamar  et 
al.,  80. 

8.  Trespass,  all  participating  in  or  procuring,  proper  parties  to 
bill  to  enjoin  and  quiet  rights.  Oraham  vs,  DaManega  Odd 
Mining  Co.  et  ai,,  296. 

4.  Wife,  for  self  and  chUdren,  may  bring  possessory  warrant  for 

exempted  horse.     Tucker  vs.  Edwards,  602. 

5.  Added  by  amendment  in  equity.    Epping  vs.  Aiken^  682. 

6.  Life  use  subjected  to  debt  of  life  tenant,  though  trustee  dead. 

Hatcher  db  Baldwin  vs,  Mastey  et  aL,  793. 

See  Practice  in  Supreme  Court,  30 ;  Partnership,  10. 

PARTITION. 

1.  Between  tenants  in  common,  right  of.    Arnett  vs,  Munnerlyn, 

Jr,,  etal.,  14. 

2.  Profits  received  accounted  for  in  decree.    Ibid, 

PARTNEJISHIP. 

1.  Merger  into  judgment,  none  as  to  partner  not  served.    EUs  ts. 

Bone,  466. 

2.  Non  est  inwntus  not  returned  as  to  partner  not  served,  not 

cause  merger.    Ibid, 

3.  Sued  on  draft,  partner  not  served  may  be,  after  judgment 

against  others.    Ibid. 

4.  One  partner  selling  land  to  firm  as  part  of  capital  stock,  is 

creditor,  and  to  be  paid  before  any  profits  for  division. 
Eeaton,  ex'r,  et  al.  vs.  Mayo,  649. 

5.  Accounts,  equity  has  concurrent  jurisdiction  of.    Epping  vs. 

Aiken,  682. 

6.  Mill  business,  profits  ascertained  and  divided  in  equity.    Ibid. 

7.  Set-off  individual  claim  against  bill  against  firm,  can  partner? 

Qy,«re.    Ibid, 

8.  Surviving  partner,  suit  on  account  not  brought  against  in  four 

years,  barred.    McNaught  db  Oo,  vs.  Bostick,  adm'r,  782. 

9.  Same :  bar  allowed  to  run,  without  reason,  as  to  surviving  part- 

ner, administrator  of  decedent  released.    Ibid, 

10*  Discontinue  as  to  surviving  partner  and  proceed  against  admin- 
istrator of  decedent,  not  allowed  to.    Ibid. 

PAWNS.    See  Corporations,  14-19. 
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PAYMENT.     See  Debtor  and  Creditor,  1,  2,  3,  6,  7;  Evidence,  19; 
Attorney  and  ClUnt,  8;  Charge  of  Court,  10;  Ex'cuiion,  2. 

PENITENTIARY. 

1.  Lease  of  convicts,  act  allowing,  valid.     Geo,  Pen,  Cm.  etc.,  v$. 

Nelms,  prin,  keeper,  et  aL,  301. 

2.  Lease  con'racts  valid  and  binding.    Ibid, 

3.  Convicts  turned  over  to  >I  &  N.  G .  R.  R. ,  resolution  requiring, 
unconstitutional      Ibid, 

4.  Marietta  ^  North  Georgia  Railroad,  right  of  to  convicts  dis- 

cussed.   Ibid, 

5.  Injunction  against  improper  delivery  of  convicts,  and  re-deliv- 

ery decreed.    Ibid.  * 

6.  Vested  right  to  labor  of  convicts  in  lessees.    Ibid, 

7.  Police  power  of  state  not  parted  with.     Ibid, 

8.  Corporations,  lessees  are,  as  to  state.    Ibid, 

PERISHABLE  PROPERTY.     See  Mortgage,  14,  15. 
PERJURY.     See  Criminal  Law,  23. 

PLEADINGS. 

1.  Not  waived  j  but  defects  in,  waivable.     Thomas  vs.  State,  44. 

2.  Construed,  declaration,  whether  suit  on  note  or  account.  Cold- 

ing  vs,  Williamson,  89. 

3.  Variance  between  description  in  declaration  and  in  deed  in 

^abstract  of  titles,  none  in  this  case.     Benton  v».  Uoriky,  619. 

See  Ejectment,  5. 

POSSESSORY  WARRANT. 

1.  Exempted  horse  recovered  by  wife,  for  self  and  children. 
Tucker  vs,  Edwards,  602. 

PRACTICE  IN  SUPERIOR  COURT. 

1 .  Verdict,  omission  to  find  as  to  one  party,  not  supplied  by  de- 

cree.    Cobb  vs.  Wise,  trustee,  et  aL,  103. 

2.  Order  of  testimony,  court  has  discretion  as  to.     MilcheU  «. 

State,  128. 

3.  Cross-examination,  right  of  thorough,  not  abridged.    Ibid. 

4.  Interrogatories :  answers  read  without  questions,  if  intelligible. 

Bigham  vs.  Coleman,  trustee,  176. 
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5.  Clerk  cannot  issae  process  to  tear  down  dam,  under  decree  to 

clear  up  pond  in  six  months  or  to  declare  same  a  nuisance. 
WaU  et  al,  vs.  WooOnighi,  exW,  et  al.,  256. 

6.  New  trial,  practice  as  to  motion  for.    (See  Neis  Trial,) 

7.  Chinaman  sworn  on  Evangelists,  after  preliminary  examination. 

Oreen  vt.  State,  487. 

8.  Remarks  of  counsel,  discretion  as  to  checking.    Ibid, 

9.  Charge  in  writing,  telling  jury  request  for,  not  require  new  trial. 

WiUan  A  Bro.  v%.  White,  506. 

10.  Open  and  conclude,  on  exception  to  processioners'  return,  ap- 

plicant entitled  to.  Rattaree  vs.  Morrow,  528.  (See  No.  13 
below.) 

11.  Master  or  auditor,  reference  to,  is  in  discretion  of  court.    LiUp, 

adm'r,  «i.  Oriffin,  585. 

12.  Docket  entries  are  not  part  of  record.    PuUiam  ve.  DiUard  et  cU, , 

508. 

18.  Usury  in  deed  relied  on  pleaded,  defendant  opens  and  con- 
cludes.   Broach  v§,  Kelly,  698.    (See  No.  10  above.) 

14.  Notice  to  produce  books  not  given,  not  compelled  to  produce, 

though  in  same  town.    Brand  «#•  Kennedy,  707, 

15.  Discontinue' as  to  surviving  partner  and  pursue  administrator 

of  decedent,  firm  creditor  not  allowed  to.  McNauglU  <k  Co. 
V9.  Boetick,  adm'r,  783. 

16.  Motion  for  new  trial  not  heard  at  time  appointed,  without  laches, 

and  passed  to  next  term,  not  dismissed.  Murphej/  vs.  Edu- 
catioPol  Board,  etc.,  856.  (See  also  Sharp,  adm'r,  et  at.  vs. 
Findley  et  al.,  654.) 

See  Limitations,  Statute  of,  6;  Jury  and  Jurors,  9,  10. 

PRACTICE  IN  SUPREME  COURT. 

1.  Consent  to  judgment  prevents  exception.    2k>rn,  Jr.,  trustee,  et 

al.  vs.  Jjomar  etal.,  80. 

2.  Final  judgment  only  excepted  to.    Ibid. 

3.  Dismissal  as  to  one  defendant  by  court,  party  cannot  dismiss 

as  to  other,  and  except.    Ibid.;  Id.,  85. 

4.  Dismiss  as  to  one  defendant,  refusal  to,  excepted  to.    Ibid, 

5.  Premature  jurisdiction  not  given  to  Supreme  Court  by  agree- 

ment.   Ihid, 

6.  Fendente  Ute  exceptions  not  allowed,  whole  case  being  ended. 

Ibid. 

7.  Dismissal  of  joint  actAn  as  to  one  defendant,  excepted  to. 

Id.,  85. 

V  71-60 
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8.  Affirmance,  cross-bill  of  exceptions  dismissed.     C'jnder  w.  Hoi- 

leman  d  Ballard,  93.     (See  No.  17  below.) 

9.  Directions  given  to  court]below.  Chffbvs,  Wise,  trustee,  el  al,,  103: 

Oeo,  pBTi.  Gos.y  etc.  J  »?.  Nelms,  prin,  keeper,  et  cd,,  301. 

10.  Amicue  curix,  overruling  suggestion  of,  no  ground  of  exeption. 

Republic  Life  Ins,  Co,  vs,  Beaty  et  al, ,  160, 

11.  Verdict  (^emanded,  error  in  charge  not  cause  reversal.     Hagar, 

alias  Clarke,  vs^  State,  164 ;  Danielly,  adm*r,  vs,  Colbert,  adm'r, 
218. 

12.  Judgment  reviewed,  but  not  reasons  for  same.    Lavier  vs.  Cen- 

tral  R.  R.,  222. 

13.  Error  without  injury  not  cause  reversal.  Cincinnati  dt  Oa.  R.R, 

vs.  Mlms  et  al. ,  240 ;  Cjrnes  vs.  }fattox,  515. 

14.  Question  not  made  on  trial,  not  made  here.     MeCaU  vs.  Walter^ 

287;  Tnman,  admW,  vs.  Miller,  Jr.,  293;  Ratiaree  vs.  Morrow, 
528. 

15.  Corrections  of  bills  of  exceptions,  how  made.  McCaU  vs.  Walter, 

287. 

16.  Evidence,  none  shown  to  have  been  used  on  motion  to  dismiss 

motion  for  new  trial,  presumed  there  was  none.     Cothran, 
next  friend,  et  al.  vs.  Brower  et  al.,  357. 

17.  Gross-bill  of  exceptions  dismissed ,  if  judgment  affirmed.   Central 

R.  R.  vs.  DeBray,  406.     (See  No.  8  above.) 

18.  Statute  of  frauds  not  considered  under  general  exception  to  ver- 

dict.   Johnson  vs.  Latimer,  470 

19.  Verdict  not  set  aside,  though  this  court  would'  have  found  other- 

wise.    Qreen  vs.  State,  487. 

"^0.  Evidence,  ground  of  objection  to,  not  stated,  point  not  consid- 
ered.     Wilson  <fe  Bro  vs.  White,  506. 

21.  Assignment  of  error  must  specify  error.     Cames  vs.  Maitox,  515. 

22.  Special  verdict,  exception  to,  must  specify  error.  Wallaee,  adm^r, 

et  al.  vs.  Owen  et  al.,  544. 

23.  Motion  to  dismiss  writ  of  error  coming  too  late  not  considered. 

Cecil  dt  Thrasher  vs,  Gazan,  631. 

24.  Separate  bill  of  exceptions  to  decree  unnecessary,  costs  against 

party  filing  it.    Sharp,  adm'r,  et  at  vs.  Findley  et  al.,  654. 

25.  Amended,  bill  of  exceptions  may  be,  by  adding  omitted  plain- 

tiffs in  error  from  record.    Ibid.;  Epping  vs.  Aiken,  682. 

26  Act  of  1877,  case  sent  up  under,  after  return  day,  burden  of 
showing  delay  caused  by  plaintiff  in  error  is  on  defendant. 
Sharp,  adm'r,  et  al,  vs.  Findley  et  al.,  654. 

27.  Motion  for  new  trial  going  over  to  next  term  uncompleted,  no 
ground  to  dismiss  writ  of  error.    IHd. 
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28.  Service  of  bill  of  exceptionB  by  attorney  must  be  verified  by  affi- 

davit.    WoaUnkolfnesva.  Slate  Jd6d, 

29.  Service  by  leaving  copy  at  residence  good.    Ibid. 

30.  Necessary  party,  partner  not  served  with  bill  below  was  not. 

Epping  vs.  Aiken,  682. 

31.  Grounds  not  approved,  not  considered.  Brand  vs,  Kennedy ,  701. 

32.  Settlement  agreed  on,  approved  and  judgment  accordingly. 

Reese  vs.  Kirby,  780. 

.33.  "  Defts.  in  error,"  service  acknowledged  for,  only  includes  those* 
named  in  bill  of  exceptions.  Cameron^  adm*r,  vs,  Slieppard 
et  al.,  781. 

34.  Same:  naming  some  of  defendants  in  error  and  adding  ''and 

others,"  not  sufficient.    Tbid, 

35.  Amended  by  adding  defendants  in  error,  bill  of  exceptions 

may  be.    Ibid. 

36.  Same:  though  added,  if  not  served,  dismissal  results.    Ibid. 

37.  Errors  must  be  distinctly  alleged^    City  Bank  of  Macon  et  al,  vs, 

BartlettetaL,  798. 

38.  Judgment  which  would  have  disposed  of  case  refused,  excep- 

tion to  proper.      Brown  &  Co.  v$,  Massman  Bros,  <k  Co,,  859. 

39.  Judgment  right,  reason  for,  immaterial.    WUhim  vs,  Burks,  862. 

40.  Copy  of  written  evidence  must  be  in  brief  of  evidence,  unless 

abbreviated  by  agreement.    Baker  et  al.,  adm^ra,  vs.  Nicholls, 
866. 

41.  Copy  of  written  evidence  must  be  in  bill  of  exceptions,  where 

no  motion  for  new  trial.    McMillan  et  al.  vs.  Davis,  866. 

PRESCRIPTION. 

1.  Declarations  of  party  in  possession  admissible  to  show  it  ad- 

verse.   Muggins  vs.  Huggins,  ex*r,  et  al. ,  66. 

2.  Remaindermen,  no  prescription  against  during  life  estate.    Hull 

et  al.  vs.  Walker  et  ah,  196. 

3.  Injunction  against  use  of  land  and  ore,  under  prescriptive  title, 

none.    Nethery  et  ux,  vs.  Payne,  374. 

4.  Against  railroad's  right  to  condemn  land  built  on.     Alabama 

Great  Southern  Railroad  vs.  Gilbert,  591. 

5.  Tenant  by  suflferance  making  deed,  seven  years*  possession  by 

grantees  without  notice,  good.  McDougald  et  al.  vs.  Reedy,  750. 

6.  Perfect  in  this  case.     Camp  et  cd.  vs.  Cochrane  et  al.,  866. 

7.  Dividing  line  established  by  seven  years'  acquiescence.    Ibid. 
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PRESUMPTIONS. 

1.  Against  railroad*,  where  injury  shown  by.    Savannah,  Fla.  d 

W.  Bwy.  vs.  SUwaH^  427. 

2.  Charge  not  sent  up,  presumption  in  favor  of.   Johmon  «t.  LaU- 

mer,  470;  Benton  vs.  HorsUy,  619;  MeOrvddr  ei  al.  v§,  Siais, 
864. 

3.  Bankruptcy  not  presumed  involuntary  or  proceedings  irregular. 

Woodward  et  al,  vs,  Bivins,  589. 

4.  That  execution  follows  judgment.    Smith  et  oL  u.  PhiniMif  et 

al.,  641. 

5.  That  judgment  does  not  go  beyond  pleadings.    Ibid* 

6.  Death  presumed  from  seven  years'  absence,  without  being  seen 

or  heard  from.    O'KeUy  et  al.  va,  Fetker,  775. 

7.  Same:  how  rebutted.    Itnd, 

PRINCIPAL  AND  AGENT. 

1.  Exceeding  authority,  agent,  with  notice  to  other  party,  not 

bind  principal.    Oner,  adm*r,  V8.  Bumam,  31. 

2.  Real  estate  agent  selling  half,  half  commissions.    Holdridge  w. 

(Mhedge,  254,    (See  Nos.  7  and  8  below.) 

3.  Remittance  by  check  and  notes,  "placed  to  credit,"  was  not 

payment  until  notes  paid.  JSaU'f  S.  F.  OoUon  Qin  Co.  vs. 
Black,  asdgneeee,  et  ah,  450. 

4.  Sub-contractor's  negligence,  when  principal  contractor  liable 

for.     WiUon  db  Bro.  v.  White,  506. 

5.  Fiduciary  debt,  agent  whose  business  is  to  deal  with  property, 

failing  to  pay.     Orannie  et  al,  vs,  CvJbhedge,  Hadehuret  di  Co., 

582. 

6.  Exclusive  territory  given  agent  for  selling,  measure  of  damages 

for  breach  of  contract.    Bice,  evng.  plnr,,  605. 

7.  Real  estate  agent,  to  earn  commissions,  must  sell,  or  be  pre- 

vented by  principal.  Hyame  v$.  MiUer,  trustee,  et  aZ.,  605. 
(See  No.  2  above.) 

8.  Same :  acceptance  of  proposition  by  principal,  but  trade  not 

consummated,  without  fault  by  him,  no  commiaaiona.    IHi. 

9.  Agent  or  confidential  adviser  causing  sale  and  deed  to  be  made 

on  belief  that  land  was  bound  for  purchase  money,  and  then 
bu3ring,  land  subjected  in  equity.  Hawk  vs,  Leverett  et  al., 
675. 

10.  Telegraph  operator  is  agent  of  sender  in  naming  piioe,  and 
binds  him.    Semble.    Weetern  Union  Tel.  Co.  vs.  Shatter ,  760. 
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11.  Husband  appearing  at  arbitration  as  agent  of  wife,  binds  her. 
Pike  vi.  8iaUing$,  860. 

See  Sales,  1 ;  Inaurance,  1 ;  4ciu)fu,  1 ;  JudgmenU,  17. 

PRINCIPAL  AND  SURETY. 

1.  Goardian's  bond,  surety  sued,  judgment  against  principal  nec- 

essary, except  when.    Forreaier,  adm'r,  m.  Vason  ei  %».,  60. 

2.  Administrator  made  party  to  judgment  against  estate,  co;i- 

cludes  him,  and  is  prima  faeie  evidence  against  sureties. 
Bennett,  onFy,  v$.  Ghraham,  admW,  et  al,,  211. 

3.  Administrator's  sureties  not  bound  for  debt  held  not  binding 

on  estate.    Ibid, 

4.  Criminal  recognizance,  sureties  on  not  relieyed  by  arrest  and 

giving  bond  for  another  offence.     Wat  et  al.  v$,  CotgyiU,  gtnfr, 
569. 

6.  Same :  aXiXer^  if  kept  in  confinement.    JT&ii. 

6.  iMhee  of  surety  in  not  inquiring  as  to  property  given  as  secu- 

rity by  principal,  prevents  opening  judgment  in  equity. 
Smith  et  a2.  va.  Fhinizy  et  al,,  641. 

7.  Maker  of  note  may  plead  that  he  stood  like  an  accommodation 

acceptor,  and  had  been  discharged  by  acts  of  holder,    ffatt 
V8.  Capital  Bank  of  MoA&n,  716. 

8.  Indulgence  to  principal  for  consideration  discharges  surety. 
PROCESS.    See  Mortgage,  18. 

« 

PROCESSIONING. 

1.  Open  and  conclude,  on  trial  of  exceptions  to  report,  applicant 

entitled  to.    Raitaree  vs.  Morrow,  628. 

2.  Single  line  run  and  marked,  exceptioui  but  no  point  made 

because  entire  tract  not  run,  no  reversal  under  ground  that 
verdict  contrary  to  law  and  evidence.    Ibid, 

3.  Entire  tract,  lines  should  be  run  and  marked.    Ibid, 

4.  Plat  and  return  both  admissible.    Ibid, 

6.  Line  established  by   seven   years'  acquiescence,  respected. 
Camp  et  dl,  ve  Oochrans  et  al,,  865. 

PROFITS. 

1.  Misapplication  of,Vsame  remedy  as  for  principal.    8.  W,  R,  B. 
vi.  Thomtant  61. 
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PROMISSORY  NOTES. 

1.  For  uninspect^  fertilizer,  bad  in  hands  of  bona  fide  purchaser. 

Cbnley  vs.  Sims  dt  Blahch,  161. 

2.  '*  Futures/'  note  for,  void  in  hands  of  6ona  ^Repurchaser.   Oun- 

ningham  vs.  NaVl  B'k  of  Aug,,  401. 

3.  Payment  of  debt,  whether  giving  promissory  note  is,  depends 

on  intention  of  parties.   HalVa  S,  F.  Cotton  Oin  Cb.  vs.  Blaekt 
assignee f  et  al. ,  450. 

m 

4.  Consideration  entirely  usury,  note  invalid.      Cheapstead  vs. 

Frank  et  al.,  549. 

5.  Specifics,  note  payable  in,  value  recovered.    Hatcher  vs.  Chan- 

cey,  689. 

6.  Maker  primarily,  endorser  secondarily  liable.    Hall  vs.  Capital 

Bank  of  Macon,  715. 

7.  Maker  may  plead  that  he  stood  like  an  accommodation  acceptor, 

or  surety,  and  had  been  discharged  by  acts  of  holder.    Ibid. 

See  Negotiable  Instruments. 

PUBLIC  POLICY. 

1.  One  case  to  settle  all  rights  in  controversy.     Cfraham  vs.  Dak- 

lonega  Oold  Mining  Co,  et  al.,  296. 

2.  *' Future'*  contracts  condemned.     Ckinningham  vs.  Nat'l  B'k  qf 

Aug.,  400. 

RAILROAD  COMMISSION.    See  Railroads,  42. 

RAILROADS. 

1.  Negligence  of  for  jury.    Facts  warranting  finding.     W.itA,E, 

JR.  vs.  Wilson,  22. 

2.  Train  in  motion,  employe  inviting  passenger  to  board.    Ibid. 

3.  Tax  by  state,  property,  how  returned  and  levy  made.    Sat., 

Fla.  db  W.  Rwy.  vs.  Morton  et  al.,  24. 

4.  Tax,  rate  of,  governed  by  charter ;  on  property  not  used  for 

railroad  purposes,  ordinary  rate.    Ibid. 

5.  Tax  by  counties,  no  machinery  for,  under  act  of  1874.    Ibid. 

6.  Live  stock  carried  over  two  roads  injured,  election  to  sue  on 

contract  or  for  tort.    So^Uhwestern  R.  JR.  vs.  Thornton,  61. 

7.  Condemning  for  right  of  way  land  abutting  on  alley,  easement 

considered.      Cincinnati  db  Ga.  R.  R.  vs.   Mims  et  al.,  340. 
(See  Nos.  28-32  below.) 

8.  Condemning  land,  value  proved ;  not  limited  to  market  value. 

Ibid. 
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9.  Appeal  from  assessor's   retumi  annuls  what  occarred  before 
them.    Ibid. 

10.  Employ^  injured  without  fault  by  negligence  of  other  employes, 

may  recover.      Central  R.  R,  v8,  DeBray,  406.     (See  Nos. 
34-^.) 

11.  Orders  of  conductor  obeyed  by  train-hand,  injuring  resulting, 

recovery  for  proper.    Jbid. 

12.  Orders  of  superior,  not  in  fault  to  obey,  unless  rash  and  dan- 

gerous,   llnd. 

13.  Get  off  train  by  ordinary  care,  opinion  that  party  could,  inad- 

missible.   IM, 

14.  Moving  train,  employe  not  required  to  obey  order  to  get  off,  not 

matter  for  experts.     Jbid. 

15.  Usual  place,  ''skids*'  kept  in,  no  defence,  if  negligent.    Ibid, 

16.  "Skids''  near  track  injuring  employe  without  fault,  recovery. 

THd. 

17.  Employ 6  injured  msking  prima  facie  case,  defences  of  railroad 

are  his  negligence,  or  diligence  of  other  employ6s.    Ibid. 

18.  Homicide  of  husband,  measure  of  damages  proved,  how.     ^av., 

Fla»  db  W,  Rwy.  vs.  Stewart,  427. 

« 

19.  Life  tables,  whether  necessary  to  introduce.    Ibid. 

20.  Presumption  against  railroad,  after  personal  injury  shown. 

Ibid. 

21.  Defences  open  to  railroad,  after  personal  injury  shown.     Ibid, 

22.  Contributory  negligence  diminishes,  but  does  not  prevent,  re- 

covery.   Ibid, 

23.  Walking  on  track,  effect  on  recovery  for  personal  injury,  dis- 

cussed.   Ibid. ' 

24.  Diligence,  measure  of  required  of  railroad.    Ibid, 

25.  Drunk  'on  track,  effect  on   recovery  discussed.      (Hall,  J.) 

Ibid. 

26.  Stock  law,  effect  on  question  of  negligence  of  railroad  in  killing 

cow.     OentreU  B.  R.  V9,  Hamilton,  461. 

27.  Stock  laws  and  laws  as  to  diligence  of  railroads,  not  in  pari  ma- 

teria.   Ibid. 

28.  Damages  for  failure  to  make  connection,  special  loss  to  theatri- 

cal manager,  unknown  to  railroad,  not  recoverable.     Oeo.  R. 
R.  98.  Hayden,  518. 

29.  Right  of  way  taken  without  condemning,  cannot  enlarge,  and 

destroy  house  built  near  track,  and  standing  nine  years. 
Alabama  Great  So.  R.  R.  vs.  OiUberi,  591.      (Sec  7,  8  above.) 

30.  Charter  rights  strictly  construed.    Ibid, 
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31.  Right  of  way  was  a  privilege ;  if  not  exercised,  land  owner  may 
use  land.    Itnd.  ^ 

82.  Right  of  way :  election  as  to  amount  of  land  necessary  under 
charter,  binds.    Ibid. 

33.  Condemning  for  right  of  way,  prescriptive  title  to  land  built  on, 

good  against.    IhicL 

34.  Employ6  injured,  to  recover,  must  be  blameless  about  that 

business.    Sav.,  Fla,  d  W.  Rwy,  es.  Barber,  644. 

35.  Same :  negligence  not  contributing  to  injury  not  prevent  recov- 

ery.   Ibid, 

36.  Employ6  injured,  not  necessary  to  recovery  that  it  should  have 

been  impossible  to  extricate  hand.    Ibid, 

37.  Same :  ordinary  care  of  employ 6  necessary.    Ibid. 

38.  £mploy6  injured,  what  proof  wUl  shift  anuB,    Ibid, 

39.  Duty  to  allow  opportunity  for  passenger  to  stop  at  destination. 

Nunn  v8.  Oeo.  R,  R.,  710. 

40.  Wake  passenger  asleep  atdestination,  not  bound  to ;  voluntary 

promise  of  conductor  not  binding.    Ibid. 

41.  Assisting  unattended  females,  etc.,  how  far  custom  becomes 

binding,  not  decided.    Ibid. 

42.  Railroad  commission,  power  of,  determined  by  former  decision. 

Oeo.  B.  R.  et  al.  w.  Smith  et  al.,  B.  B.  CommWt,  el  al.,  863. 

See  Orminal  Law^  28. 

REAL  ESTATE  AGENT.    See  Principal  and  Agent,  2,  7,  8. 

RECEIVER.    See  Ir^unoUon  and  Receiver. 

RECORD.    See  Judgment,  13. 

REGISTRATION.    See  SaUe,  2 ;  Hueband  and  Wife,  15.* 

REMOVAL  OF  CAUSES.    See  Un^Ud  &ta(s»  Qmrte. 

RES  ADJUDIOATA. 

1.  Former  decision  in  Supreme  Court.    Soulhweetern  Bailroad  «t. 

Thornton,  61 ;  Bailey  w.  Btm,  adm'r,  el  dL,  771 ;  Goalee  d  €b. 
Vi.  Allen  el  dl.,  787;  Beall  el aL,ei^re,  99,  Clark  el  al.,  BIS;  Gee. 
B.  R.  el  al,  m.  Smith  etal.,  RaUroad  Common,  et  al.,  863. 

2.  Rule  absolute  against  sheriff,  same  grounds  of  defence  not  set 

up  against  attachment  for  contempt  Mise,  sh'ff,  ve  BUdoek, 
861. 

See  Judffmenti,  7. 
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KES  6EST£.    See  Evidence,  11. 

BEVSRSION.    See  Estates,  S. 

BIGHMOND  COUNTY,    See  Augutta.  ^ 

BOADS  AND  BBID6ES. 

1.  Fiivate   way  not  granted  except  to  farms  and  residences. 

Board  of  CommWs  Bibb  Co,  et  al.  v$,  Harris,  260. 

2.  Private  way  only  granted  on  necessity,  provision  limited,  not 

increased  power.    Ibid, 

BOBBERT.    See  Criminal  Law,  9. 

SALES. 

1.  By  agent  not  ratified,  purchaser  is  tenant  by  sufferance.  Smith 

v».  Singleton,  Hunt  dEr  Cb.,  68. 

2.  Becord  conditional  sale,  failure  not  subject  property  to  previ- 

ous judgment.     Conder  va,  HoUeman  d  BaUard,  93. 

3.  Mixture  of  inspected  and  uninspected  fertilizers,  sale  illegal. 

Ooniejf  M.  Sims  db  Blaiock,  IGl. 

4.  Mortgage  or  bill  of  sale,  instrument  construed  to  be  latter. 

Bryan  V9.  Dozier,  380. 

5.  Gtound  rent,  re-entry  and  sale  to  pay,  excess  of  proceeds  over 

debt,  equitable  right  to.    Laurence  et  al,  w.  Mayor,  etc,,  cf 
Sav.  et  al.,  892. 

6.  By  wife  to  husband  invalid  without  order  of  court.     Cain  ««. 

Ligon  et  al.,  692. 

7.  Administrator's  not  enjoined,  except  when.    Bailey  vs.  Boss,' 

adm'r,  et  aL,  771. 

8.  Beflcinded,  property  re-taken  and  payments  sued  for,  hire  for 

use  recovered.     Wilson  vs.  Burks,  862. 

SAVANNAH. 

1.  Gnmnd  rent  system ;  right  of  re-entry  and  re-sale  if  rent  not 
paid;  equitable  right  to  excess  of  proceeds  above  debt. 
Laureme  vs.  \fay'*r,  etc.,  of  Sav.  et  al,,  392. 

SCHOOLS.    See  Constitutional  Law,  20,  22. 

SEDUCTION.    See  Criminal  Law,  37. 

SEBVICE.     See  Attorney  A  CUeni,  20,  21 ;  Practice  in  Supreme  Court, 
28,  30. 

v  71-61 
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SET-OFF. 

1.  Plea  of,  held  good  in  this  case.    FUmmoif  d  Bpping  V9.  WMen, 

esB'r,  (tal,,  168. 

2.  Deposit  account  in  bank,  to  set-off  against  suit  on  negotiable 

note  by  holder  or  assignee,  must  allege  notice.    Nutting  «t. 
H%lletal.f  asrignees,  657. 

3.  State  demand  not  set-off  in  equity.    Epping  v$.  Aiken,  682. 

4.  Partnership,  bill  against,  can  member  set  off  individnal  claim? 

Quxref  682. 

5.  Debt  of  deceased  husband  set  off  against  claim  of  wife  who  con- 

verts his  effects  into  money  and  leaves  county.   Harwood  v*. 
Andrews,  784. 

6.  Equitable  set-off  in  cases  of  insolvency.    Ibid* 

7.  Improvements  set  up  against  ejectment,  general  allegationsnot 

sufficient.    Clewis  v».  Hartman,  810. 

8.  Improvements  set-off  against  mstne  profits,  claim  for  latter 

withdrawn,  former  falls.    Ibid. 

9.  Improvements,  whether  relief  granted  on  account  of,  under 

equitable  plea  in  ejectment,  not  decided.    Ibid. 

10.  General  allegation  of  payment  of  tax  on  land,  in  equitable  plea, 

bad.    Ibid. 

11.  Sale  rescinded,  and  suit  for  payments  made,  hire  of  property 

set-off.     WiUon  vs.  Burks,  862. 

SHERIFF. 

1.  Fees  for  attorney  allowed  on  money  rule.  SembU.    MeCaU  ««. 

Walter,  287. 

2.  Special  bail,  not  charged  as,  for  failure  to  execute  bail  process 

in  trover.     Oladden,  sheriffs  v8.  Doner,  380. 

8.  Rule  made  absolute  against,  same  defences  not  urged  against 
attachment  for  contempt.    Miu,  sheriff,  vs.  BUUoek,  861. 

SOLICITOR  GENERAL.    See  Officers,  1. 
SPECIFIC  PERFORMANCE.    See  EquUy,  39-41. 

STALE  DEMANDS.    See  EquUy,  31,  33. 

STATE. 

1.  Convict  system  discussed.    Oeo.  Pen.  Chs.,  etc.,  vt.  NeksUfprin. 
keeper,  et  al.,  301. 

2*  Corporations,  lessees  called,  state  cannot  take  adyaatage  of 
fact.    Ibid. 
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3.  Police  powers  not  parted  with.    Ibid. 
See  Chmitif  of  SUUsi, 

STATUTE  OF  FBAUDS. 

1.  Account  charged  in  name  of  another  for  convenience  of  real 

debtor,  not  within  statate.    Flaumoy  d  Epping  V9.  WooUn^ 
ex'r^etal.,  168. 

2.  Invoked,  must  be,  in  order  to  be  considered  by  Supreme  Court. 

John9on  V8.  LcUimer^  470. 

3.  Not  considered  on  general  exception  to  verdict.    JBM. 

See  Inmtrance,  2. 

STATUTE  OF  LIMITATIONS.    See  Limitatiam,  StattOe  of. 
STOCK  AND  STOCKHOLDERS.    See  Cmrporatiang. 

STOCK  LAWS.    See  Fenut. 

STREETS  AND  SIDEWALKS. 

1.  Gas  company  granted  right  to  lay  pipes,  without  consent  of 

dty.     OUy  of  Atlanta  et  oZ.  vi.  Oate  Gitif  Gas  Light  Cb.,  106. 

2.  Alley  ceased  to  be  used,  reverts  to  abutting  lot  owners.  Oinein' 

naJU  d  Ga.  R,  R.  vi.  Minu  et  aZ.,  240. 

3.  AlTey,  easement  estimated  in  condemning  lots  abutting  on,  by 

railroad.    Ibid, 

4.  Ditch  opened  in  street,  city  consenting,  liable  for  injury.  Mayor\ 

etc.,  ofSav.  M.  Bonneily,  258. 

5.  Materials  left  on  sidewalk  without  proper  lights,  owner  of  same 

.  liable  for  injury  resulting.     WiUon  dt  Bro.  m.  WhiU,  506. 

TAX. 

1.  On  railroads,  property  how  returned  and  levy  of  state  tax  made. 

8av.,  Fla.  d  W.  Rwy.  v».  Marion  et  oZ.,  24. 

2.  Rate  controlled  by  charter.    Ihid. 

3.  Property  not  used  for  railroad  purposes,  rate  same  as  with  other 

people.    Ibid. 

4.  Railroads,  county  tax  on,  no  machinery  for.    Ibid. 

5.  Railroad  enjoining  double  tax  of  county,  must  it  pay  reason- 

able  sum?    (^umref    Ibid. 

6.  Injunction  against  illegal  tax.    Ibid. 

.  7*  liailroad's  necessary  property,  municipal  corporations  cannot 
levy  tax  on.   (Xty  cf  AJIyiny  et  al.  iw.  8a9. ,  F^  d  W  Rwy.,  158. 
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8.  Payment  to  other  than  tax  collector  on  election  day,  bad ;  pen- 

alty is  loss  of  vote.     Aiutin,  Jr.,  «8.  SI  'U^  595. 

9.  Payment  to  constable  holding^. /a.,  g(>o<l.    Ibid. 

10.  General  allegation  of  payment  of  taxes,  in  equitable  plea,  bad. 

CUwifi  w.  Hart/nan^  810. 

11.  Fi,  fa,  an'l  sale  against  agent  of  another  than  owner,  inadmii- 

sible  as  title.     CUwU  vs,  Hariman,  810. 

TELEGRAPH  COMPANIES. 

1.  Liable  for  gross  negligence  of  ai^nts  in  transmitting.     WuUm 

Union  7'.  I,  Co.  th,  Shotiev,  760. 

2.  Printed  conditions  at  head  of  blanks  cannot  limit  liability  for 

negligence.     I  id, 

3.  Mistake  in  telegram  offering  price,  settlement  on  basis  of,  com- 

pany liable  for.    Ibid, 

4.  Price,  error  in  naming,  measure  of  damages  is  difference  be- 

tween market  price  at  place  to  which  sent  and  price  stated 
•'"^^^in  telegram.    Ibid. 

5.  Operator  is  agent  of  sender  in  naming  price,  and  binds  him. 

Semble.    Ibid, 

TENANTS  IN  COMMON.    See  EHaU$,  1,  2. 

TITLE. 

1.  Deed  or  bond  for  title,  paper  constraed.    BeU  m..  MeDuJIle,  264. 

2.  Judgment  binds  title  in  vendor,  with  bond  for  title  given  and 

part  of  purchase  money  paid.    Ibid, 

3.  Same:  semble,  purchaser  under  levy  would  obtain  just  what 

vendor  had.    Jbid, 

4.  Bond  for  title,  obligor  in,  selling  to  bona  fide  purchaser  withoat 

notice,  latter  takes  title.    Nethery  ei  ux.  V9.  Payne,  374. 

6.  Instrument  construed  to  convey  title  to  mule»  and  not  mere 

mortgage     Bryan  vs.  Dozier,  380. 

6.  Condition  allowing  re-entry  and  sale,  if  ground  rent  not  paid, 

excess  of  proceeds  above  debt,  equitable  right  to.    Lanut^^ 
et  al,  vs.  Mayor,  ete.,ofSav.  ei  aZ.,  392. 

7.  Justice  court  jt. /a.,  sale  of  land  under,  without  entry  of  no  per 

sonalty,  void.    RtMnson  et  al.  vs.  Barge,  526. 

8.  Metes  and  bounds  control,  whether  amount  is  more  or  leaf. 

Benton  vs,  H&rsley,  619. 

9.  Fee  simple  title  conveyed  under  deed  in  this 

HunnicuU  et  dU,  637. 
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10.  Judgment  in  ejectment  conclorive,  unless  less  than  lee  found. 

Poxhor  M.  Bbimibangh  et  al,,  735.  ) 

11.  Volnntaiy  settlement  of  husband  on  wife  not  recorded  in  three 

months,  inferior  to  deed  for  value  before  record,  but  superior 
to  purchase  thexeafter.    Adair  et  al,  vs.  Davit,  769. 

12.  Gloud  on  title,  clahn  not  amounting  to.    Bailey  et  al.  m.  Base, 

adm'r,etaL,  771. 

13.  IHTiding  line  established  by  seven  years'  acquiescence.    Gamp 

et  at.  M.  Ooehrane  et  al.,  865. 

See  OontractSf  21 ;  Preecription, 

TOBTS. 

1.  Contracts  and  torts,  suits  on  compared.    Sifui^weetem  R,  B.  «•. 

Thornton,  61. 

2.  Election  to  sue  on  tort  or  contract.    Ibid. 

3.  Election  as  to  suing  one  of  two  wrong^doers.    Ibid, 

4.  Judgment  on  tort  is  not  contract.    MeAfee  et  at.  w.  Covington  et 

fli.,  272. 

5.  Injured  blaster  in  leased  quarry,  given  a  house  by  owner 

of  quarry,  and  after  seven  years'  possession  ejected  under 
warrant,  is  tort    OrmMe  ve.  Pugh,  746. 

TBADEB8.    See  Injunction  and  Receiver,  12;  Lawe,  5. 

TRESPASS. 

1.  Injunction  against  trespass  by  insolvent.    Qraham  m.  DdMon- 

ega  Gold  Mining  Co.  et  al.,  296. 

2.  Injunction  against  trespass  destructive  of  freehold.    Ibid, 

3.  Parties,  all  participating  or  procuring  trespass,  made.    Ibid. 

4.  Continued  throwing  of  trash  and  filth  on  premises,  enjoined. 

Lowe,  trtutee,  ve,  Holbrook,  (rtutee,  563. 

5.  Failure  to  produce  papers  under  notice  and  order,  considered 

as  showing  trespass.    Mayo  et  ail.  ve,  MePhaul,  758. 

See  Cnmindl  Law,  36. 

TBOVER. 

1.  Special  bail,  sheriff  not  charged  as,  for  failure  to  execute  bail 
process.    OkMen,  theriff,  ve.  Dozier,  380. 

.   2.  Bail  affidavit,  original  attached  to  declaration,  not  dismissed. 
Bryan  ve.  Dozier,  380. 

3.  Title  sufficient  to  serve  as  basis  of  trover,  instrument  construed 
to  convey.    Iftid. 
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4.  Property  sued  for,  althoagh  value  alleged,  need  not  be  proved. 
White  et  ajL.  M.  WhiU,  670 

TRUSTS  AND  TRUSTEES. 

1.  Attorney's  fee  taken  entirely  from  tnut  estate,  it  being  only 

liable  for  one-third,  is  diversion,  and  attorney  liable.    lAj^ 
ham  OS.  Coleman,  iruttee,  176.. 

2.  Same :  trustee  knowingly  ratifying,  also  liable.    iW. 

3.  Trust  not  denied  under  suit  by  trustee,  order  of  appointment 

admissible,  though  instrument  creating  tnist  not  attached. 
Ibid. 

4.  Trustee  for  life-tenant  only,  under  this  wHI.  BuU  it  ai,  ef .  Wai" 

keretdl.,  195. 

6.  Re-investment  of  fund,  estate  in,  was  same  as  in  original  prop- 
erty.   IM, 

6.  Purchaser  at  sale  under  fl.  fa.  against  life  usee,  only  took  life 

use.    Ibid. 

7.  Reform  individual  deed,  so  as  to  bind  cegtuU  que  truH  who  re- 

ceived no  benefit,  equity  will  not.    BUU  w.  HunnieuU  et  aL, 
637. 

8.  Life  use  subjected  to  debt  of  life  tenant,  though  trustee  dead. 

Hatcher  d  Baldtnn  m.  Massey  et  ak,  793. 

See  Partiii,  2 ;  Judgments,  17. 

UNITED  STATES  COURTS.  ^ 

1.  Claim  under  fl.  fa.  not  removable  to.   Bbehgtadter  Bro§.  m.  Ar- 

risonetal.f  21. 

2.  Removable,  claim  under  attachment  is,  if  attachment  remov- 

ed.   Ilnd, 

3.  Bankruptcy,  exclusive  jurisdiction  of.    Brady,  gdn.,  v$.  Brady, 

71. 

USURY.    See  Intereei  and  Uiury. 
VARIANCE.    See  Pteadinge,  Z. 

VENDOR  AND  PURCHASER. 

1.  Tenant  by  sufferance,  purchaser  from  agent  unratified  is.  J^iUtk 

vs.  Singleton,  Hunt  ds  Oo,,eS» 

2.  jBona^,  purchaser  may  be,  though  knowing  of  Judgment. 

DanieUy,  adm'r^  oi.  OoHbert,  adm'r,  218. 

3.  Judgment  against  vendor  binds  title,  though  bond  given  and 

part  of  purchase  money  paid.    Bdi  v,  McDyi^,  S64. 
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4.  Demand  for  more  freight  than  agreed,  on  delivery,  piuchaaer 
may  repudiate  contract    Johman  m.  Latimer ,  470. 

Be^  AMtignmenU,  I;  Principal  and  Ageni^  2,  7,  8;  TMe;  Sale$. 

VENUE. 

1.  Larceny  after  tmat,  venue  at  place  of  demand.    8outev».  StaU, 

2ffr. 

2.  IsBoe  on,  ahoold  be  made  by  plea.    CMral  jB.  B.  w.  DeBray^ 

406. 

3.  Banieeville48  in  Pike  connty,  judicial  cognizance.    lbid» 

VEBDIOT. 

1.  Beasonable  intendment  given  to.    CM  w.  Wi^^  irtuiu,  ei  at,, 

108. 

2.  Substantial  omisaionB  cannot  be  supplied  by  decree;  such  as 

not  finding  for  or  against  one  party.    Ibid, 

3.  Demanded  by  evidence,  error  in  charge  not  cause  reversal.  Ha- 

gar,  alia»  Clark,  tn.  State,  164;  Clarke  n.  Alexander  d  Wright, 
500. 

4.  Contrary  to  evidence.     Lee  m.  State,  260.    (See  Nos.  9, 11, 

12,  below.) 

6.  Not  set  aside,  though  Supreme  Court  would  have  found  other- 
wise.    Qreentt.  State,  487. 

6.  Special  verdict,  exception  to,  should  specify  wherein  wrong. 

WaOaee,  adm'r,  et  al.  m.  Owen  etdl.,  544. 

7.  Writing,  agreed  verdict  iu  criminal  case  reduced  to,  and  left 

with  foreman,  is  mere  resolution,  subject  to  change  before 
delivery.    SUvey  vs.  State,  553. 

8.  Usury  being  only  issue,  verdict  for  plaintiff  but  allowing  time  to 

redeem  land,  was  contrary  to  law.    Broach  ««.  Kelly,  698. 

9.  Weight  of  evidence  against  verdict.    Ibid. 

10.  For  "  homestead"  means  homestead  applied  for  and  contested. 

Brand  u.  Kennedy,  707. 

11.  Doubtful  if  verdict  supported  in  this  case.    MeDougald  etal.  m. 

Beedy,  750. 
12.  Not  contrary  to  evidence.    Murphey  v9.  Educational  Board, 
etCmf  866. 

See  Damagee,  1, 4. 
VOTING.    See  EtecHtme. 

WAQE8.    See  QamiehimmU,  2-4,  5. 
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Hestcrsclo/.  vs.  C.^.ts 32  "    44S 218,  752 
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tinsnished) 34 
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Bakestraw,  ex'x,  v«.  Rakestraw  et  oi..  70  "    806 664 

Ransone  ««.  Christian 66  *'    361 704 

Ray,  adm'r,  et  a/,  w.  Justices,  etc 6  '*    303 64 

Reid  vs.  Humber 49  "    208 66 
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Thursby  w.  Myers 67    •*    166 167 
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Tomlin8on«ial.«ff.  Driver 63    "       9 173 

Tommey  dk  Stewart  vt.  Ellis.. 41    "    260,  262 786 
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R.  R. 38    *'     32 43 
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Wells  rto/.  vs.  Strange 6  "  22 686 

West  End,  etc.,  St.  R.  R.  Go.  vs.  Atlan- 
ta Street  R.  R  .. 49  *  161...., 593 

Western  &  Atlantic  R.  R.  vs.  Strong.  62  "  466 65 

Western  &  At  antic  R.  R.  vs.  Wilson.  71  "      22 422 

Western  R.  R.va.  Young,  adm'r, 61  "  489 712 

Western  R.  R.  vs.  Thornton  &  Acee...  60  "  310. 249 

Western  Union  Tel.  Co.  vs.  Fontaine.  68  "  433,  437 42,  766 

West  ern  Union  Tel.  Co.  vs.  Blanchard, 

Williams&Co 68  "  800 766 

West «« a'.,  ex'rs,  M  Bolton  rtaZ 23  '*  631 647 

West  f<  ol.  v*.  Jones  e«  oZ 69  "  763 856 

Westmoreland  v«.  State 46  ''  282 654 

Whitaker  et  a2.,  adm'rs,  vs.  Groover, 

Stubbs&Co 64  "  174 173,  192 

White  w.  Newton  Mfg  Co 88  "  687 699 

Wilder  A  Son  vs.  Frederick 67  "  669 496 

Wilder  w.  Lumpkin 4  •*  208 86 

Williamsw.  Young  (distinguished)..  61  **  464 814 

Wilson  v«.  Bank  of  Louisiana  et  ol....  66  '*  98 173 

Wingard  et  oi.  w.  State 13  "  396,401 48 

Wingfield,  adm*r,  vs.  Davis 63  "  665 379 

Wing  M.  Tompkins 60  "  447 292 

Wofford  TO.  Gaines 63  "  485 534 

Wood  et  cU.  TO.  McGuire's  Children...  17  '*  361,  363 106 

Wood  TO  Catoosa  &  Chattooga  R.  R.  32  '*  2;^ 121 

Wood  TO.  State 46  "  322 49 

Wright,  adm*r,  TO  Beasman 65  "  187 173 

Wright  TO.  State 18  "  883..., 279 

Wylly  et  (U.,  ez'rs,  TO.  Gazan 69  *'  606 421 

Wynne  TO.  Millers  ik  Sibley 61  "  343 749 

Younget  oZ.  TO.  Harrison  eta^,adm*rs    6  **  154,  156 121 

Young  TO.  Moody 48  "  498 167 

Zellers  to.  Beckman 64  *'  747 59 

Zom  TO.  Wheatley  A  Co.  et  al 61  **  441 7r  •-. 
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